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IN THE SUPREME COURT OF THE STATE OF IDAHO 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife, 
Plaintiffs-Appellants, 
vs. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARD LE, individually, 
Defendants-Respondents, 
and 
DOES A through F, individually, 
Defendants. 
Supreme Court Case No. 41663 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE RONALD J. WILPER 
WILLIAM L. MAUK JOHN J. JANIS 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
BOISE, IDAHO BOISE, IDAHO 
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Date: 2/5/2014 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 12:03 PM ROA Report 
Page 1 of 4 Case: CV-OC-2012-10339 Current Judge: Ronald J. Wilper 
Walter C Minnick, etal. vs. Hawley Troxell Ennis And Hawley LLP, etal. 
Walter C Minnick, AK Lienhart Minnick vs. Hawley Troxell Ennis And Hawley LLP, Geoffrey M Wardle 
Date Code User Judge 
6/7/2012 NCOC CCVIDASL New Case Filed - Other Claims Ronald J. Wilper 
COMP CCVIDASL Complaint Filed Ronald J. Wilper 
SMFI CCVIDASL (2) Summons Filed Ronald J. Wilper 
12/5/2012 ACKN CCHEATJL Acknowledgment And Acceptance Of Service Ronald J. Wilper 
06.07.2012 
12/19/2012 NOAP CC HOLM EE Notice Of Appearance (Janis for Hawley Troxell Ronald J. Wilper 
and Wardle) 
1/14/2013 ANSW CCHEATJL Answer Of Defendants Hawley Troxell Ennis And Ronald J. Wilper 
Hawley, LLP And Geoffrey M Wardle (John Janis) 
1/18/2013 NOTC DCJOHNSI Notice of Status Conf Ronald J. Wilper 
HRSC DCJOHNSI Hearing Scheduled (Status 02/26/2013 04:00 Ronald J. Wilper 
PM) 
2/22/2013 STSC CCHEATJL Stipulation For Scheduling And Planning Ronald J. Wilper 
2/26/2013 NOTS CCMEYEAR Notice Of Service Ronald J. Wilper 
2/27/2013 HRHD DCJOHNSI Hearing result for Status scheduled on Ronald J. Wilper 
02/26/2013 04:00 PM: Hearing Held in 
chambers 
3/1/2013 HRSC DCABBOSM Hearing Scheduled (Jury Trial 01/22/2014 09:00 Ronald J. Wilper 
AM) 10 days 
HRSC DCABBOSM Hearing Scheduled (Civil Pretrial Conference Ronald J. Wilper 
01/14/2014 03:30 PM) 
ORDR DCABBOSM Order Setting Proceedings and Trial Ronald J. Wilper 
3/11/2013 MODQ CCMEYEAR Motion To Disqualify Ronald J. Wilper 
4/5/2013 NOSV CCHOLMEE Notice Of Service Ronald J. Wilper 
4/22/2013 NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
5/22/2013 NOTS CCHEATJL Notice Of Service Ronald J. Wilper 
8/8/2013 MOTN CCNELSRF Defs Motion for Summary Judment Ronald J. Wilper 
MEMO CCNELSRF Memorandum in Support of Defs Motion for Ronald J. Wilper 
Summary Judment 
NOHG CCNELSRF Notice Of Hearing Ronald J. Wilper 
HRSC CCNELSRF Hearing Scheduled (Motion for Summary Ronald J. Wilper 
Judgment 10/02/2013 03:00 PM) 
8/9/2013 AFFD CCMEYEAR Affidavit of Kira Dale Pfisterer in Support of Ronald J. Wilper 
Defendants' Motion for Summary Judgment 
8/16/2013 MOTN CCNELSRF Motion for Filing an Oversized Memorandum Ronald J. Wilper 
MOTN CCNELSRF .Plfs Motion for Partial Summary Judgment Ronald J. Wilper 
MEMO TCWEGEKE Memorandum in Support of Plaintiffs' Motion for Ronald J. Wilper 
Partial Summary Judgment 
AFFD TCWEGEKE Affidavit of Steven Malone Ronald J. Wilper 
AFFD TCWEGEKE Affidavit of Tim M. Breuer Ronald J. Wilper 
AFFD TCWEGEKE Affidavit of Tim A Tarter Ronald J. Wilper 
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Date: 2/5/2014 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 12:03 PM ROA Report 
Page 2 of 4 Case: CV-OC-2012-10339 Current Judge: Ronald J. Wilper 
Walter C Minnick, etal. vs. Hawley Troxell Ennis And Hawley LLP, etal. 
Walter C Minnick, AK Lienhart Minnick vs. Hawley Troxell Ennis And Hawley LLP, Geoffrey M Wardle 
Date Code User Judge 
8/16/2013 AFFD TCWEGEKE Affidavit of William L. Mauk in Support of Ronald J. Wilper 
Plaintiffs' Motion for Partial Summary Judgment 
NOTH TCWEGEKE Notice Of Hearing Re: Plaintiffs' Motion for Partial Ronald J. Wilper 
Summary Judgment 
8/19/2013 ORDR DCJOHNSI Order Granting Motion to File Oversize Ronald J. Wilper 
Memorandum 
9/18/2013 MEMO TCLAFFSD Defendants' Memorandum In Opposition To Ronald J. Wilper 
Plaintiffs' Motion For Partial Summary Judgment 
AFSM TCLAFFSD Affidavit Of John J. Janis In Support Of Ronald J. Wilper 
Defendants' Memorandum In Opposition To 
Plaintiffs' Motion For Partial Summary Judgment 
AFFD TCLAFFSD Affidavit Of Geoffrey M Wardle In Support of Ronald J. Wilper 
Defendants' Memorandum In Opposition To 
Plaintiffs' Motion For Partial Summary Judgment 
AFSM TCLAFFSD Affidavit Of Brian Ballard In Support Of Ronald J. Wilper 
Defendants' Memorandum In Opposition To 
Plaintiffs' Motion For Partial Summary Judgment 
MEMO MCBIEHKJ Memorandum in Response to Motion for Ronald J. Wilper 
Summary Judgment 
9/25/2013 REPL CCSWEECE Reply Memorandum In Support of Defendants Ronald J. Wilper 
Motion for Summary Judgment 
NOTS CCSWEECE Notice Of Service Ronald J. Wilper 
REPL CCNELSRF Plfs Reply in Support of Moiton for Summary Ronald J. Wilper 
Judgment 
AFSM CCNELSRF Affidavit of Walter C. Minnick In Support Of Ronald J. Wilper 
Motion for Partial Summary Judgment 
AFFD CCNELSRF Supplemental Affidavit of Tim A Tarter Ronald J. Wilper 
MOTN CCNELSRF Motion for Filing an Oversized Reply Ronald J. Wilper 
Memorandum 
MOTN CCNELSRF Motion to Strike Portions of Affidavits Ronald J. Wilper 
MEMO CCNELSRF Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of Affidavits 
10/2/2013 DCHH DCJOHNSI Hearing result for Motion for Summary Judgment Ronald J. Wilper 
scheduled on 10/02/2013 03:00 PM: District 
Court Hearing Held 
Court Reporter: redlich 
Number of Transcript Pages for this hearing 
estimated:50 
ORDR DCJOHNSI Order Granting Motion for Oversized Reply Ronald J. Wilper 
Memorandum 
10/21/2013 STIP CCKINGAJ Stipulation & Motion to Amend Order Setting Ronald J. Wilper 
Proceedings 
10/23/2013 ORDR DCJOHNSI Order Granting Stip to Amend Order Setting Ronald J. Wilper 
Proceedings 
10/28/2013 MEMO DCJOHNSI Memorandum Decision and Order Granting Ronald J. Wilper 
Motion for Summary Judgment 
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Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-OC-2012-10339 Current Judge: Ronald J. Wilper 
Walter C Minnick, etal. vs. Hawley Troxell Ennis And Hawley LLP, etal. 
User: TCWEGEKE 
Walter C Minnick, A K Lienhart Minnick vs. Hawley Troxell Ennis And Hawley LLP, Geoffrey M Wardle 
Date Code User Judge 
11/12/2013 MOTN CCMARTJD Motion for Award of Attorneys Fees and Costs Ronald J. Wilper 
MEMO CCMARTJD Memorandum of Attorneys Fees and Costs Ronald J. Wilper 
11/18/2013 JDMT DCJOHNSI Judgment of Dismissal Ronald J. Wilper 
HRVC DCJOHNSI Hearing result for Jury Trial scheduled on Ronald J. Wilper 
01/22/2014 09:00 AM: Hearing Vacated 1 O days 
HRVC DCJOHNSI Hearing result for Civil Pretrial Conference Ronald J. Wilper 
scheduled on 01/14/2014 03:30 PM: Hearing 
Vacated 
CDIS DCJOHNSI Civil Disposition entered for: Hawley Troxell Ennis Ronald J. Wilper 
And Hawley LLP, Defendant; Wardle, Geoffrey M, 
Defendant; Lienhart Minnick, A K, Plaintiff; 
Minnick, Walter C, Plaintiff. Filing date: 
11/18/2013 
STAT DCJOHNSI STATUS CHANGED: Closed Ronald J. Wilper 
NOTH TCLAFFSD Notice Of Hearing Re: Defendants' Motion For An Ronald J. Wilper 
Award Of Attorney's Fees and Costs 
HRSC TCLAFFSD Hearing Scheduled (Motion for Attorney fees and Ronald J. Wilper 
Costs 12/11/2013 03:00 PM) 
STAT TCLAFFSD STATUS CHANGED: Closed pending clerk Ronald J. Wilper 
action 
11/25/2013 OBJT CCHEATJL Plaintiffs' Objection To Defendants' Motion For An Ronald J. Wilper 
Award Of Attorneys Fees And Costs And 
Memorandum Of Fees And Costs 
MEMO CCHEATJL Memorandum In Support Of Plaintiffs' Objection Ronald J. Wilper 
To Defendants' Motion For An Award Of 
Attorneys Fees And Costs And Memorandum Of 
Fees And Costs 
12/4/2013 APSC CCTHIEBJ Appealed To The Supreme Court Ronald J. Wilper 
NOTA CCTHIEBJ NOTICE OF APPEAL Ronald J. Wilper 
12/6/2013 REPL CCSWEECE Defendants Reply Brief to Plaintiffs Objection to Ronald J. Wilper 
Award of Attorneys Fees and Costs 
12/11/2013 DCHH DCJOHNSI Hearing result for Motion for Attorney fees and Ronald J. Wilper 
Costs scheduled on 12/11/2013 03:00 PM: 
District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
12/30/2013 MEMO DCJOHNSI Memorandum Decision and Order on Costs and Ronald J. Wilper 
Fees 
1/6/2014 JDMT DCJOHNSI Judgment Ronald J. Wilper 
CDIS DCJOHNSI Civil Disposition entered for: Hawley Troxell Ennis Ronald J. Wilper 
And Hawley LLP, Defendant; Wardle, Geoffrey M, 
Defendant; Lienhart Minnick, A K, Plaintiff; 
Minnick, Walter C, Plaintiff. Filing date: 1/6/2014 
STAT DCJOHNSI STATUS CHANGED: Closed Ronald J. Wilper 
1/22/2014 AMEN CCBOYIDR Amended Notice of Appeal Ronald J. Wilper 
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Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-OC-2012-10339 Current Judge: Ronald J. Wilper 
Walter C Minnick, etal. vs. Hawley Troxell Ennis And Hawley LLP, etal. 
User: TCWEGEKE 
Walter C Minnick, A K Lienhart Minnick vs. Hawley Troxell Ennis And Hawley LLP, Geoffrey M Wardle 
Date Code 
2/5/2014 NOTC 
User Judge 
TCWEGEKE Notice of Transcript Lodged - Supreme Court No. Ronald J. Wilper 
41663 
000006
~ 
-\ ... ORlGtNAL . ).---~Fl::-:L~.0:::--M.-rn-rr: (~~"2:-:r--
AJ!i. ____ , :::\ ~ 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
JUN 0 7 2012 
CHRISTOPHER D. RICH, Clerk 
By STEPHANIE VIDAK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH illDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~---------------~ 
case No.CV 0 C 121.0 33 9-
-------
COMPLAINT AND DEMAND 
FOR JURY TRIAL 
COMES NOW the Plaintiff, and for causes of action against the Defendants, states, avers 
and alleges as follows: 
JURISDICTION, VENUE AND PARTIES 
1. This is an action for negligence and professional malpractice brought under the 
laws of the State ofldaho, as more specifically stated herein below. 
2. This Court has jurisdiction pursuant to Idaho Code, Section 1-705 generally. 
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3. Venue is proper in Ada County, Idaho in that the principal conduct which gives 
rise to this action occurred in Ada County, it is also the principal place of business of all of the 
Defendants and the Plaintiffs maintain a residence in Ada County. 
4. Plaintiff, Walter C. Minnick ("Minnick"), is, and at all times pertinent hereto was, 
a citizen and resident of the State of Idaho and the owner of real property in Ada County, Idaho, 
which is the subject of this action. 
5. Plaintiff, A.K. Leinhart Minnick, is, and at all times pertinent hereto was, a citizen 
and resident of the State ofldaho and the spouse of Walter C. Minnick. 
6. Defendant, Hawley Troxell Ennis & Hawley, LLP ("Hawley Troxell"), is, and at 
all times pertinent hereto was, a limited liability partnership organized and existing pursuant to 
the laws of Idaho engaged in the practice of law with its principal place of business in Boise, 
Idaho. 
7. ·Defendant, Geoffrey M. Wardle ("Wardle"), is a licensed attorney practicing law 
as a member, partner and employee of Hawley Troxell with his principal offices in Boise, Idaho. 
8. DOES A through Fare persons, businesses and/or entities who are responsible in 
whole or part for the claims and causes of action stated herein, but whose true identities and/or 
the precise basis of their legal liabilities are not presently known to Plaintiffs and, thus, Plaintiffs 
reserve leave to amend this Complaint when such identities and the character of the fictitiously 
named Defendants' culpable conduct is known. 
9. All acts, omissions and conduct of Wardle and Hawley Troxell alleged herein, 
and of every other agent, employee and/or partner of Hawley Troxell, including those acting 
under the direct supervision and control of Wardle and/or Hawley Troxell, occurred while 
rendering professional services to Plaintiffs. 
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10. As such, pursuant to Idaho Code, Section 30-6-201A(3), Hawley Troxell is 
legally accountable and responsible for the negligent and wrongful acts, omissions and 
misconduct of Wardle and its other partners, employees and agents, including those acting under 
their supervision and control, while rendering professional services to Plaintiffs. 
11. Also, pursuant to Idaho Code, Section 30-6-201A(3), Wardle and DOES A 
through F (or some of them), remain personally and fully liable and legally accountable for their 
negligent and wrongful acts, omissions and misconduct while rendering professional services to 
Plaintiffs. 
12. The conduct of Wardle and others alleged herein is further imputed to and the 
legal responsibility of Hawley Troxell by virtue of the principals of agency, the law of 
partnership, and the doctrine of respondeat superior, by Hawley Troxell's encouragement or 
ratification of the acts, omissions, negligence and breaches described herein, and/or pursuant to 
all other laws and cognizable legal principles authorizing imputation of such responsibilities. 
FACTUAL STATEMENT 
13. Hawley Troxell is, and at all times relevant hereto was, one of Idaho's premier, 
full service business law firms, offering one-on-one and team legal counsel and representation 
tailored to the needs of its clients, specifically including real estate and tax law within its distinct 
areas of practice. 
14. Until the events which give rise to this action, the Plaintiffs had been the client of 
Hawley Troxell for many years and the law firm had provided legal advice and representation to 
them and their business ventures on a spectrum of legal matters. 
15. In February of 2006, Plaintiffs engaged the professional legal services of 
Defendants on a real estate development project known as Showy Phlox Estates Subdivision, a 
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000009
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development comprised generally of seven (7) single family, residential housing lots of 
approximately ten (10) acres each, and open space and easements dedicated exclusively for 
conservation purpose, all involving real property entirely owned by Plaintiffs (the "Development 
Project"). 
16. At the time, Showy Phlox Estates was approximately 73.81 acres in size, 
irregularly, shaped, located off North Cartwright Road with frontage on Dry Creek, and about 
one mile east of the Hidden Springs Subdivision in Ada County. 
17. From the inception of Plaintiffs' engagement of Hawley Troxell's services on this 
Development Project, Wardle was aware that a significant feature of the proposed development 
project would be a conservation easement to be granted to the Land Trust of Treasure Valley, 
Inc. ("Land Trust"). 
18. The Land Trust is, and at all times pertinent hereto was, a not-for-profit 
organization, qualified as such pursuant to Section 501(c)(3) of the Internal Revenue Code, 
committed to conserving nature, open space, fish, wildlife and plant habitat and recreation and 
scenic values close to residential communities in Southwest Idaho, and a qualified organization 
to receive charitable conservation contributions satisfying Section 170(b )(3) of the Internal 
Revenue Code. 
19. It was further known and appreciated by Wardle, and subsequently by others at 
Hawley Troxell, that the Plaintiffs desired and intended to obtain certain advantages on their 
income taxes by the charitable gift of the conservation easement to the Land Trust. 
20. It was further known and appreciated by Wardle, and subsequently by others at 
Hawley Troxell, that Plaintiffs were relying and depending upon the law firm to address any and 
all legal issues and concerns related to the Development Project and essential to achieving its 
COMPLAINT AND DEMAND FOR JURY TRIAL - 4 
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objectives, including those directly related to and potentially affecting the conservation easement 
and the Plaintiffs' ability to obtain a charitable tax deduction for the conservation easement gift. 
21. At no time, either at the inception of the Plaintiffs' engagement of Hawley 
Troxell's services on the Development Project or subsequently, did Hawley Troxell provide a 
retainer agreement, engagement letter or other written or oral expression or understanding 
conveying to Plaintiffs that the scope of legal services the Defendants contemplated, intended to 
provide, or would provide to Plaintiffs on the Development Project and on the conservation 
easement would be limited in any respect. 
22. Defendants never informed Plaintiffs that Hawley Troxell lacked the skill, 
experience or ability to address any tax implications or legal tax issues affecting the charitable 
conservation easement and tax deduction sought by the Plaintiffs. 
23. At no time during their representation of Plaintiffs did Defendants advise 
Plaintiffs that they should seek the assistance, advice or representation of any other attorneys or 
of any other skilled professionals outside Hawley Troxell relating to tax matters affecting the 
Development Project, including the charitable tax deduction sought by the Plaintiffs from the 
conservation easement gift. 
24. Instead, during the representation Wardle clearly acknowledged to Minnick that 
there were tax issues and related legal concerns affecting the conservation easement that needed 
to be appreciated and addressed and that he would engage other attorneys within Hawley Troxell 
with tax law expertise to assist him on addressing and resolving these matters. 
25. As part of the legal services provided by Hawley Troxell, Wardle obtained the 
preliminary draft of a Conservation Easement Agreement prepared by an attorney representing 
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the Land Trust pro bono and reviewed, amended and revised that Agreement with the objective 
/ 
of satisfying the needs and objectives of the Plaintiffs. 
26. Wardle and/or other attorneys at Hawley Troxell knew, or should have known, 
that as a condition affecting the validity of the conservation easement and qualifying for the tax 
benefits the Plaintiffs were seeking from the charitable gift of the easement, any mortgage, lien 
or encumbrance on the property had to be expressly subordinated to the conservation easement 
and such subordination had to be recorded properly in the chain of title to the affected real 
property. 
27. Wardle and/or other attorneys at Hawley Troxell also knew, or should have 
known, that as a condition affecting the conservation easement and the tax benefits the Plaintiffs 
were seeking from the charitable gift of the easement, that the easement must provide that the 
Land Trust would receive its proportionate share of the proceeds if the easement were ever to be 
extinguished (the "proceeds requirement"). 
28. On September 6, 2006, Wardle presented Minnick with a large number of 
agreements, instruments and documents requiring his signature, including the revised and 
finalized Conservation Easement Agreement, and assured that Plaintiffs' interests were 
adequately and properly protected before obtaining Minnick's signatures on such papers. 
29. Wardle provided the Conservation Easement Agreement executed by his client to 
the Land Trust's attorney who, in tum, recorded the Agreement with the Ada County Recorder's 
Office as Instrument No. 106144469 on September 7, 2006. 
30. By this transaction, Minnick effectively transferred and conveyed the 
conservation easement to the Land Trust, as a charitable gift, exclusively for conservation 
COMPLAINT AND DEMAND FOR JURY TRIAL - 6 
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purposes, and as a perpetual limitation on the use and enjoyment of the affected property within 
the Showy Phlox Estates Subdivision. 
31. At the time of the recording of the Conservation Easement Agreement, Title 26 of 
the Code of Federal Regulations, Section l.170A-14(g)(2) required as a condition precedent to 
obtaining a federal income tax charitable deduction that any mortgage on the affected real 
property be subordinated to the conservation easement granted the Land Trust. 
32. At the time of the recording of the Conservation Easement Agreement, nothing 
had been prepared or recorded subordinating the mortgage on the affected real property to the 
conservation easement granted the Land Trust. 
33. At the time of executing the Conservation Easement Agreement and granting the 
tax charitable gift to the Land Trust, Title 26 of the Code of Federal Regulations, Section 1.170-
14(g)(6)(ii) provided that for a charitable deduction to be allowed the gift must give rise to a 
property right, immediately vested in the Land Trust, with a fair market value that is at least 
equal to the proportionate value that the perpetual conservation restriction bears to the value of 
the property as a whole at the time of the gift. 
34. At the time the Conservation Easement Agreement was granted it did not, 
according to the United States Internal Revenue Service ("IRS"), comply with the proceeds 
requirement, 26 CFR l.170-14(g)( 6)(ii), in the event the easement is extinguished. 
35. The amended federal income tax return filed by Walter C. Minnick and A.K. 
Leinhart Minnick (the "Minnicks"), jointly for 2006 claimed a charitable deduction of 
$389,517.00 derived from the conservation easement gift to the Land Trust; the tax refund 
claimed for the gift for 2006 totaled $122,447.00. 
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36. The federal income tax return filed by the Minnicks for 2007 claimed a carryover 
charitable deduction derived from the conservative easement gift of $248,977.48, with a tax 
savings to Plaintiffs of $42,305.70. 
37. The federal income tax return filed by the Minnicks for 2008 claimed a carryover 
charitable deduction derived from the conservation easement of $402,506.00, with a tax savings 
to the Plaintiffs of $140,877.00. 
38. On or about July 9, 2009, the Minnicks were given notice by the IRS of the 
disallowance of these charitable deductions for 2006, 2007 and 2008 on various grounds. 
39. The grounds and reasons for disallowance raised by the IRS included omissions 
and deficiencies in the express provisions of the Conservation Easement Agreement required for 
the gift to qualify as a charitable deduction. 
40. On or about September 17, 2009, the IRS provided the Minnicks a notice of 
deficiency seeking unpaid taxes and penalties for 2007 and 2008 totaling, as of that date, 
$256,455.60, plus accruing interest. 
41. On or about December 14, 2009, the Minnicks filed a Petition in the United States 
Tax Court ("Tax Court") challenging the IRS' s disallowance of the deductions for the charitable 
contribution to the Land Trust, asserting that they properly reported the charitable contribution as 
itemized deductions and contesting the deficiencies in taxes, penalties and interest claimed by 
the IRS. 
42. The IRS filed an Answer to the Tax Court Petition on or about February 2, 2010. 
43. On June 14, 2011, the IRS requested from the Minnicks documents showing how 
the conservation easement satisfied the requirements of 26 CPR, Section l.170A-14(g)(2). 
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44. As a consequence of this inquiry, it became apparent and the Plaintiffs first 
discovered that the Defendants had failed to take actions necessary to satisfy the subordination 
requirement and protect the legal and pecuniary interests of their clients. 
45. At or about this time, Wardle attempted to correct the subordination deficiency at 
no expense to Plaintiffs for his efforts and activities. 
46. On September 12, 2011, the Parties were able to obtain an agreement from the 
holder of the mortgage on the Showy Phlox Estates property subordinating the mortgage to the 
conservation easement in favor of the Land Trust recorded September 7, 2006. 
4 7. On October 4, 2011, the IRS filed a Motion to Amend its Answer to the Petition, 
seeking to raise as distinct reasons for disallowance the failure to subordinate the mortgage on 
the affected real property to the conservation easement prior to the grant of the easement and 
failure to include a provision in the easement satisfying the proceeds requirement discussed 
above. 
48. On January 5, 2012, the Tax Court granted the IRS leave to Amend its Answer. 
49. Although the Minnicks' Petition challenging disallowance of any tax deduction 
for their charitable contribution to the Land Trust remains unadjudicated and pending before the 
Tax Court at this time, it is evident that the failure of Defendants to assure that the mortgage on 
Showy Phlox Estates was subordinated to the conservation easement as of the time the easement 
was granted and recorded is likely fatal to the Petition. 
50. Plaintiffs reserve every right to amend this Complaint to add additional relevant 
facts, claims and causes of action, as appropriate, in light of further developments concerning the 
subjects of this action. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 9 
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INCORPORATION 
51. All of the statements, claims and allegations of paragraphs 1 through 50, above, 
are incorporated as if set forth in full in each claim, count and cause of action stated below. 
FIRST CAUSE OF ACTION 
(Professional Negligence) 
52. There existed an attorney-client relationship between Plaintiffs and Defendants, 
contractual and commercial in nature, giving rise to legal duties and obligations owed by 
Defendants to Plaintiffs, and each of them, both in contract and tort. 
53. The Defendants were negligent in their provisions of legal services to the 
Plaintiffs, deviated from acceptable professional standards of care and breached the legal duties 
and obligations assumed and owing to Plaintiffs under the terms and conditions presented by and 
arising from their professional relationship, including but not limited to the matters addressed 
herein below. 
54. Defendants were aware that the conservation easement and the deduction sought 
by Plaintiffs presented tax issues and concerns requiring professional analysis, legal advice and 
attention. 
55. Despite Wardle promising that Hawley Troxell would assess, address and resolve 
the tax issues affecting the conservation easement and charitable deduction, Defendants failed 
and neglected to do so and, by the time they attempted to correct or remedy their mistakes and 
omissions, it was too late. 
56. Defendants negligently failed to analyze, understand, appreciate, address and 
resolve the tax implications of the charitable conservation easement gift to the Land Trust and 
the legal requirements for qualifying for a charitable deduction to the Plaintiffs from the grant of 
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such easement, including but not limited to satisfying the requirements of 26 CFR, Section 
l.170A-14(g)(2) and 26 CFR, Section l.170A-14(g)(6). 
57. To the extent Defendants knew of the legal and regulatory requirements for the 
gift of a conservation easement to qualify as a charitable tax deduction, including the aforesaid 
Treasury Regulations, they failed and neglected to inform Plaintiffs of such requirements, 
specifically failed and neglected to apprise them of the need to subordinate the mortgage on the 
Showy Phlox Estates, failed and neglected to see that the mortgage was properly and timely 
subordinated, failed and neglected to include a provision in the easement satisfying the proceeds 
requirement, and by their conduct indelibly impaired Plaintiffs' ability to satisfy such 
requirements independent of Defendants. 
58. To the extent Defendants did not intend to provide legal advice, assistance or 
representation on any or certain tax matters pertaining to the conservation easement, they failed 
and neglected to inform Plaintiffs of that intent, and by their conduct indelibly impaired and 
damaged the Minnicks' ability to satisfactorily address such matters independent of Defendants. 
59. As the direct and proximate cause of the Defendants' negligent acts, omissions, 
breaches and misconduct, and their failure to perform and breach of the duties and standards of 
care owed to Plaintiffs, the Minnicks, and each of them, have incurred, or will incur, economic 
damages and losses in the minimum amount of $305,629.70, plus interest, penalties, state taxes, 
consequential and incidental losses and compensatory damages yet to be fully determined, the 
specific and entire amounts of which will be proved at trial. 
60. By reason of the aforesaid, Plaintiffs have been required to retain legal counsel to 
protect and prosecute their interests, and have incurred, and in the future will occur, attendant 
costs and attorney fees which Plaintiffs are entitled to recover by law, including, but not limited 
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to, Rule 54, I.R.C.P., Idaho Code, Sections 12-120(3), 12-121 and 12-123, and all other statutes, 
rules and principles of common law giving this Court authority to award such costs and fees. 
61. If, as Plaintiffs believe and aver, a reasonable jury could find that the conduct of · 
Defendants (or some of them), as alleged herein, was gross, reckless, oppressive, wanton, willful, 
intentional, malicious and/or outrageous, in extreme deviation from acceptable standards and 
with knowledge or reckless disregard of the consequences, warranting an award of exemplary 
and punitive damages on those causes where allowed by law, Plaintiffs seeks leave to amend this 
Complaint during the course of its litigation, pursuant to Idaho Code, Section 6-1604, to add a 
prayer for such punitive damages. 
ADDITIONAL CAUSES OF ACTION 
62. In the event, during the course of proceedings related to this action or otherwise, it 
should come to Plaintiffs' attention that any of the Defendants has breached any other duties or 
standards of care or has engaged in other misconduct against them, Plaintiffs reserve the right to 
amend this Complaint as necessary and appropriate to plead other pertinent allegations and 
present other causes of actions against the Defendants and, as the facts and circumstances may 
warrant, to add additional parties to this action. 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiffs, and each of them, pray for damages and equitable relief 
against Defendants, or some of them, as follows: 
A. A ward, reimbursement and payment of all lost tax refunds, savings and related 
benefits, and all other economic damages and losses proximately caused by the 
negligent and wrongful conduct of each and all Defendants, in a sum not less than 
$305,629.70; 
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B. Award, reimbursement and payment of all tax deficiencies, interest and penalties 
assessed Plaintiffs by the IRS and applicable state taxing authorities proximately 
caused by the negligent and wrongful conduct of each and all Defendants, in an 
amount proven at trial; 
C. Award of all past and future incidental and consequential damages, including 
attorney fees and costs incurred by Plaintiffs, and each of them, proximately 
caused by the negligent and wrongful conduct of each and all Defendants in an 
amount proven at trial; 
D. Award of all past and future general compensatory damages and losses incurred 
by Plaintiffs, and each of them, including but not limited to damage Plaintiffs' 
reputations, credit and mental anguish, proximately caused by the negligent and 
wrongful conduct of each and all Defendants in an amount proven at trial; 
E. Award of pre-judgment and post-judgment interest, as applicable; and 
F. For such other and further relief, at law or in equity, as the Court deems 
appropriate. 
DEMAND FOR JURY TRIAL 
Plaintiffs request a jury trial, pursuant to Rule 38, l.R.C.P., on all claims and causes of 
action which they are entitled to by jury. 
DATED this ih day of June, 2012. 
MAUK & BURGOYNE 
~-· 
William L. Mauk, o~ the Firm 
Attorneys for Plaintiffs 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
NO·-----:::~--d~B3""""""'""-A.M, ____ i:_1~_°M '-fC 
JAN 1 4 2013 )> 
CHRJSTOPHER D. RICH, Clerk 
By JERI HEATON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARD LE, 
individually and DOES A through F, 
individually, 
Defendants. 
* * * * * 
) 
) Case No. CV OC 1210339 
) 
) ANSWER OF DEFENDANTS 
) HAWLEY TROXELL ENNIS AND 
) HAWLEY, LLP AND GEOFFREY M. 
) WARDLE 
) 
) 
) 
) 
) 
) 
) 
) 
~~~~~~~~~~~~~~~ 
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COMES NOW the Defendants, Hawley Troxell Ennis and Hawley, LLP, and 
Geoffrey M. Wardle, by and through their attorneys of record Hepworth, Janis & Kluksdal, and 
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hereby responds to the allegations contained in Plaintiffs' Complaint as follows: 
FIRST DEFENSE 
The responding Defendants deny each of the allegations contained in Plaintiffs' 
Complaint not expressly admitted herein. 
SECOND DEFENSE 
Responding to the allegations contained in the specific paragraphs in Plaintiffs' 
Complaint, the answering Defendants respond as follows: 
1. The Defendants admit the allegations contained in paragraphs 1-7, inclusive 
of Plaintiffs' Complaint. 
2. The allegations contained in paragraphs 8 are not directed at these answering 
Defendants. 
3. Responding to the allegations contained in paragraph 9 of Plaintiffs' 
Complaint, the Defendants admit that the legal work performed by Mr. Wardle and/ or other members 
of the Hawley Troxell law firm for the benefit of the Plaintiff Walter Minnick occurred while they 
were rendering professional legal services. 
4. Responding to the allegations contained in paragraphs 10 and 11 of the 
Plaintiffs' Complaint, the answering Defendants deny any negligence or wrongful acts on their parts 
while rendering legal services to the Plaintiff Walter Minnick. 
5. Responding to paragraph 12 of the Plaintiffs' Complaint, the answering 
Defendants admit only that any professional work performed by any member of the law firm of 
Hawley Troxell for the benefit of the Plaintiff Walter Minnick was performed while they were acting 
within the scope and course of their employment with the law firm of Hawley Troxell. 
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6. The answering Defendants admit the allegations contained in paragraph 13 
of Plaintiffs' Complaint. 
7. Responding to the allegations contained in paragraph 14 of the Plaintiffs' 
Complaint, the answering Defendants admit that Walter Minnick had been a client of the Hawley 
Troxell law firm on prior occasions. 
8. Responding to the allegations contained in paragraph 15 of the Plaintiffs' 
Complaint, the answering Defendants admit that Walter Minnick engaged the professional legal 
services of the Hawley Troxell law firm for a purpose connected with a real estate development 
project known as Showy Phlox Estates Subdivision. The answering Defendants specifically deny 
the Plaintiff A.K. Leinhart Minnick was a client of the firm for any purpose connected with the stated 
real estate project. 
9. The answering Defendants admit the allegations contained in paragraph 16 
of Plaintiffs' Complaint. 
10. Responding to the allegations contained in paragraph 1 7 of the Plaintiffs' 
Complaint, the answering Defendants admit only that while performing legal services for the benefit 
of the Plaintiff Walter Minnick in connection with the subject real estate project, that the answering 
Defendants became aware there would be a conservation easement granted to the Land Trust of 
Treasure Valley. 
11. The answering Defendants admit the allegations contained in paragraph 18 
of Plaintiffs' Complaint. 
12. The answering Defendants deny the allegations contained in paragraphs 19 
and 20 of Plaintiffs' Complaint. 
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13. Responding to the allegations contained in paragraph 21 of Plaintiffs' 
Complaint, the answering Defendants admit there was no retainer or written engagement letter for 
purposes connected with the legal services performed by Mr. Wardle or the law firm on behalf of 
the Plaintiff Walter Minnick in connection with the subject real estate project, but denies the 
remaining allegations contained therein. 
14. Responding to the allegations contained in paragraphs 22 through 24, 
inclusive, the answering Defendants admit the Plaintiff Walter Minnick never approached said 
Defendants about tax implications or advice concerning the conservation easement or development 
project. 
15. Responding to the allegations contained in paragraph 25 of Plaintiffs' 
Complaint, the answering Defendants admit they received and reviewed a preliminary draft of a 
Conservation Easement Agreement. 
16. The answering Defendants deny the allegations contained in paragraph 26 and 
27 of Plaintiffs' Complaint, inclusive. 
17. Responding to the allegations contained in paragraph 28 of the Plaintiffs' 
Complaint, the answering Defendants admit the Plaintiff Walter Minnick signed documents in 
connection with the subject development project on September 6, 2006, including the Conservation 
Easement Agreement. 
18. The answering Defendants admit the allegations contained in paragraph 29 
of the Plaintiffs' Complaint. 
19. Responding to the allegations contained in paragraph 31 of Plaintiffs' 
Complaint, the answering Defendants admit that the United States Tax Court has ruled in the 
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Plaintiffs' petition that in order to qualify for a charitable deduction for a conservation easement, any 
mortgage or lien on the effected real property be subordinated. 
20. The answering Defendants admit the allegations contained in paragraph 32 
of Plaintiffs' Complaint. 
21. Responding to paragraph 33 of Plaintiffs' Complaint, the Defendants admit 
and assert that Title 26 of the Code ofF ederal Regulations, Section 1. 70-14(g)( 6)(ii) speaks for itself. 
22. Responding to paragraph 34 of Plaintiffs' Complaint, the answering 
Defendants admit that they have been informed by others that the IRS has taken the position alleged 
in said paragraph. 
23. Responding to the allegations contained in paragraphs 35 through 37 of 
Plaintiffs' Complaint, the answering Defendants do not have the personal knowledge to admit or 
deny such allegations, but admit that they have been informed by others that the Plaintiffs made such 
claimed charitable deductions. 
24. Responding to the allegations contained in paragraphs 40 through 42, the 
answering Defendants were not parties to the IRS proceedings involving the Plaintiffs, but admit that 
the allegations concerning those proceedings contained in these paragraphs are consistent with what 
the answering Defendants have been informed about such proceedings. 
25. Responding to the allegations contained in paragraphs 43 and 44, the 
answering Defendants are without sufficient information to admit or deny the allegations contained 
therein. 
26. Responding to the allegations contained in paragraphs 45 and 46, the 
answering Defendants admit that the Defendant Mr. Wardle made efforts to have a bank entity 
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subordinate their lien on property located within the real estate development project and that such 
agreement was eventually obtained on September 2011. 
2 7. Responding to the allegations contained in paragraphs 4 7 and 48 of Plaintiffs' 
Complaint, the answering Defendants are not parties to the IRS tax proceedings involving the 
Plaintiffs and are therefore without sufficient personal knowledge to admit or deny the allegations 
contained in these paragraphs. The answering Defendants would, however, admit that the allegations 
concerning the IRS proceedings contained in these paragraphs is consistent with what the responding 
Defendants have been informed about such proceedings. 
28. Responding to the allegations contained in paragraph 49, which predict the 
outcome of the tax court proceedings involving the Plaintiffs and the subject conservation easement, 
the answering Defendants admit that the IRS tax court has now issued its decision, and such written 
decision speaks for itself. 
29. Responding to paragraph 50 of Plaintiffs' Complaint, there are no allegations 
directed against the answering Defendants in said paragraph which require a response from these 
Defendants. 
30. Responding to paragraph 52 of the First Cause of Action in the Plaintiffs' 
Complaint, the answering Defendants deny an attorney client relationship between "Plaintiffs" but 
admit the Plaintiff Walter Minnick was a client of the firm for a purpose connected with the real 
estate development project known as the Showy Phlox Subdivision. 
31. Responding to the remaining allegations contained in the Plaintiffs' First 
Cause of Action in the Plaintiffs' Complaint, sp~cifically in paragraphs 53 through 61, inclusive, the 
answering Defendants specifically and expressly deny any negligence or other wrongdoing of any 
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kind that was the proximate cause of any damage to the Plaintiffs. 
32. Responding to paragraph 62 of Plaintiffs' Complaint, under the title 
"Additional Causes of Action," there are no allegations directed against these answering Defendants 
in said paragraph and the answering Defendants deny that it is a procedurally proper method of 
seeking to add additional causes of action in this case that are otherwise unstated and unfounded. 
FIRST AFFIRMATIVE DEFENSE 
The Plaintiff A.K. Leinhart Minnick is not a proper party to this action as she was 
never a client of the answering Defendants for any purpose connected with the real estate 
development project at issue. 
SECOND AFFIRMATIVE DEFENSE 
The Plaintiffs' claims are barred in whole or in part by the comparative negligence 
of the Plaintiffs themselves. 
THIRD AFFIRMATIVE DEFENSE 
The answering Defendants allege that the Plaintiffs' damages, if any, were 
proximately caused by the superseding, intervening, negligence, omissions, fault or actions of other 
third persons or parties for which these answering Defendants if any, was not a proximate cause of 
the alleged loss to the Plaintiffs. In asserting this defense, these answering Defendants do not admit 
any negligence or breach of duty, and to the contrary, denies all allegations of negligence or breach 
of duty. 
FOURTH AFFIRMATIVE DEFENSE 
The Plaintiffs' claims are barred in whole or in part by the doctrine of estoppel. 
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FIFTH AFFIRMATIVE DEFENSE 
The Plaintiffs' claims are barred in whole or in part by the comparative negligence 
of others who are not parties to this action presently. 
SIXTH AFFIRMATIVE DEFENSE 
The Plaintiffs' claims are barred in whole or in part by the applicable statute of 
limitations under Idaho Code§ 5-219. 
SEVENTH AFFIRMATIVE DEFENSE 
The Plaintiffs' claims are barred in whole or in part by the doctrine of assumption of 
risk. 
EIGHTH AFFIRMATIVE DEFENSE 
The Plaintiffs' allegations of damages due to disallowed charitable deduction by the 
IRS and U.S. tax court are damages the Plaintiffs would have sustained for reasons other than a 
failure to subordinate liens on the subject property for reasons that have nothing to do with any 
conduct on the part of the Defendants. 
REQUEST FOR ATTORNEYS' FEES 
All claims by the Plaintiffs made in this lawsuit are without merit and the Defendants 
have been forced to hire counsel for the purpose of defending the action and are entitled to recover 
all reasonable attorneys' fees incurred in defense of this action pursuant to Idaho law. 
PRAYER 
WHEREFORE the answering Defendants respectfully pray for Judgment as follows: 
1. That the Plaintiffs' Complaint be dismissed with prejudice and the Plaintiffs 
take nothing thereby; 
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2. For the recovery of all costs and attorneys' fees incurred in defense of this 
action; and 
3. For such other and further relief as the Court deems just and equitable. 
Dated this J.J!!'a.ay of January, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 537 W. 
Bannock Street, Suite 200, P.O. Box 2582, Boise, Jdaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on this Ji!!::. day of January, 2013, he caused to be served 
a true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[)°j U.S. Mail 
[ ] Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
lXJ Email 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
kdp@hepworthlaw.com 
Attorneys for Defendants 
: F~ED tffJLf = 
----iP.1\1 .J -
AUG 0 8 2013 
CHRISTOPHER D. RICH, Clerk 
. By ANNAMARIE MEYER .. 
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HAWLEY TROXELL ENNIS AND ·) 
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individually, · ) 
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Case No. CV OC 1210339 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 
COME NOW Defendants, by and through their counsel of record, Hepworth, Janis & 
Kluksdal, and hereby file Defendants' Motion for Summary Judgment ("Motion"). Defendants 
respectfully request that the Court: (1) dismiss Plaintiffs' Complaint and Demand for Jury Trial on 
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the basis that Plaintiffs' claims are untimely and thus barred by the applicable statute oflimitations, 
LC. § 5-219(4) and (2) enter Judgment for the Defendants. This Motion is supported by a 
.... : 
Memorandum of Law and the Affidavit of Kira Dale Pfisterer. 
Dated this ~ day of August, 2013 .. 
HEPWORTH, JANIS & KLUKSDAL 
By [u;A, ({).ftL?-(v 
John J. Janis/ 
Attorneys for Defendants 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this~ day of August, 2013, he caused to be served a true and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[ v{Hand Delivered· . 
[ ] Oyernight Mail. 
[ ] Facsimile 
[ ] Email 
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Case No. CV OC 1210339 
MEMORANDUM IN SUPPORT OF 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 
.. , 
, . 
' . 
COME NOW Defendants, by and through their counsel of record, Hepworth, Janis & 
Kluksdal, and hereby file this Memorandum in Support of Defend~ts' Motion for Summary 
Judgment. 
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I. INTRODUCTION 
This is a legal malpractice case. Plaintiffs, Walter C. Minnick and K.C. Lienhart Minnick 
(collectively, "the Minnicks") filed this Complaint against the Defendants, Hawley Troxell Ennis 
and Hawley, LLP ("HTEH") and Geoffrey M. Wardle ("Wardle"), after the Internal Revenue Service 
("I.R.S. ") disallowed certain income tax deduct~ons the Minnicks claimed for the years 2006, 2007, 
and 2008. These tax deductions were based upon the alleged value of a conservation easement Mr.· 
Minnick granted to the Land Trust of the Treasure Valley ("LTTV") in September 2006 as part of 
the subdivision approval process for Mr. Minnicks' real estate development project, the "Showy 
Phlox Estates." 
The Minnicks, without consulting with a tax professional, later claimed the conservation 
easement qualified as a tax deductible charitable donation worth $941,000. The I.R.S. disallowed 
the deduction for several separate reasons and assessed the Minnicks with both a tax deficiency as 
well as accuracy-related penalties. 
It is undisputed that the Defendants did not provide the Minnicks with tax adviCe. 
N on~theless, the Minnicks claim that the Defendants, in the course of providing legal advice related 
to the development of the Showy Phlox Estates subdvision, should have provided thei:rt with the tax. 
advice necessary to meet the I.R.S. requirements. 
The Minnicks allege the Defendants were aware the Minnicks intended to claim the 
conservation easement as a charitable deduction for income tax purposes. Alternatively, the 
Minnicks argue that Defendants should have known about the potential tax benefits associated with 
a conservation easement and should have ensured that the easement met the requirements necessary 
for a tax deduction whether or not Mr. Minnick notified them of his intentions. 
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Defendants vehemently deny they were ever informed that the Minnicks planned to' claim the 
conservation easement was a charitable donation. Moreover, the parties have exchanged discovery 
and there is no indication from the records, other than Mr. Minnick' s own statements, to suggest that 
Defendants were ever informed that the Minnicks planned to claim the conservation easement as a 
charitable donation. Furtheqhore, the structure of the real estate transaction giving rise to the 
conservation easement is wholly inconsistent with the Minnicks' subsequent Claim that the 
conservation easement was a gift. Thus, there was no reason for the Defendants to provide legal 
advice regarding the tax deductibility of the conservation easement. 
In any event, for the purposes of this summary judgment motion only, it is assumed that 
Defendants knew or should have known the Minnicks planned to claim tlw conservation easement 
was a charitable gift. Even if this were true, Plaintiffs' claims are untimely as a matter of law. 
It is undispute.d that the Defendants did not, in fact, provide the Minn~cks with tax advice 
before September 6, 2007 when the conservation easement was recorded. It is also lindisput~d that · 
. . . 
the Defendants did not provide the Minnicks with tax advice before December 27, 2007 when the 
Minnicks first claimed the charitable deduction on their amended return for 2006. 
On or around July 8, 2009, Plaintiffs received a "30-day Notice" from th~ I.RS., a formal. 
notice that their claimed deductions were disallowed. At that point, Plaintiffs had already hired 
separate tax counsel, attorney Tim Tarter, to deal with the tax issues associated with the conservation 
easement. On or about September 17, 2009, Plaintiffs received a "90-day Notice" from the I.RS., 
a formal notice of their tax deficiency and assessment for both unpaid taxes, as well as associated 
penalties. Plaintiffs appealed the I.R.S. decision to the United States Tax Court ("Tax Court"). They 
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were represented by, and incurred attorneys fees associated with, their tax counsel throughout the 
tax court proceedings. 
. . 
The professional malpractice claim in the instant lawsuit was filed June 7, 2012, substantially 
after the Plaintiffs sustained "some damage" from the alleged malpractice of the Defendants. The 
Plaintiffs' claim is thus clearly untimely as a matter of well established Idaho law. Accordingly, this 
case should be dismissed as a ·matter of law with judgment for the Defendants. 
II. STATEMENT OF UNDISPUTED FACTS 
A. History of the Showy Phlox Property 
In 1979, Mr. Minnick first acquired the property at issue, a 73. 81 acre parcel of land located 
iQ the foothills off North Cartwright Roacl. in Ada County, Idaho. Pfisterer·Aff., Ex. A. So~etime 
in 2004 or 2005, Mr. Minnick decided to subdivide and develop the property into seven lots. 
Pfisterer Aff., Ex. C, pp. 8-10. The name of this subdivision was, and is, Showy Phlox Estates. Id. 
B. Defendants Involvement in the Showy Phlox Subdivision Process 
In the process of developing the land at issue, Mr. Minnick contacted the Defendants from 
time to time with discrete projects and specific tasks and requests. Pfisterer Aff., Ex. D, pp. 16-18. 
Mr. Minnick purposefully limited the scope of Defendants' involvement in these discrete tasks and 
often complained about the costs associated with their services. Id. at p. 18. 
For example, in early March 2005, Minnick contacted the firm and asked for advice on a 
Declaration of Covenants, Codes and Restrictions ("CC&R's") provided by Mr. Minnick. Pfiste~er 
Aff., Ex. E, p. 3; Ex. F, p.1. Mr. Minnick informed the Defendants that he wanted them to review 
the CC&R's but did not want to spend a lot of money. Pfisterer Aff., Ex. F, p. 1. · 
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In response, Brian Ballard, a partner with the Defendant law firm, contacted Mr. Minnick's 
personal assistant, Patty Stiburek, and warned her that he could not perform an adequate review of 
the CC&R's "on the cheap." Id. Mr. Ballard expressed his concern that any services he provided 
could set him up for a lawsuit, because he did not have the authority to spend the time necessary to 
do a complete job. Id. 
Nevertheless, Mr. Minnick continued to hire the Defendant law firm from time to time with· 
discrete projects and specific tasks and requests, ~onsistently limiting the scope of the attorneys work · 
in order to minimize the cost of the legal advice. Pfisterer Alf., Ex. D, pp. 16-18. For example, after 
conducting many of the pre-hearing discussions with Ada County development staff on his own, Mr. 
Minnick contacted the Defendant law firm on October 27, 2005 asking for assistance representing 
him at a hearing before the Ada County Planning and Development Commission with regard to his 
application for a preliminary plat for the Showy Phlox subdivision. Id. at p. 17. 
By the time Mr. Minnick contacted the firm, the Ada County Planning and Development staff 
had already prepared a staff report and supplemental staff report. Pfisterer Aff., Ex. G. Together, 
these staff reports recommend that the Ada CoU!lty Planning and Zoning Commission approve Mr. 
Minnick' s preliminary plat subject to certain conditions. Pfisterer Alf., Exs. H, I. One of these 
conditions, proposed by Ada County Parks and Waterways, was to require Mr. Minnick to place a 
conservation easement on the property. Pfisterer Alf., Ex. I at Ex .. 20. The purpose of .the 
conservation easement was to assure that certain restrictions placed on the property in order to .·. · 
protect native habitats for rare and sensitive species in the area would be preserved into perpetuity. 
Id. 
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The Ada County Planning Commission and later the Board of Ada County Commissioners 
adopted the staffs recommendations and approved the application specifically and expressly subject 
to the conditions outlined by staff, including the requirement that Mr. Minnick place a conservation 
easement on the property. Pfisterer Alf., Ex. J. The conservation easemenfwas· an essential part of· 
the Commission's finding that the subdivision was consistent with the Comprehensive Plan. Id at.· .. · 
p; 4. In addition, the scope of the conservation easement was defined by ~xisting restrictions on the 
development of the land. Id at pp. 5-7, 8-9, 10-12. 
Shortly after Ada County approved the preliminary plat, Mr. Minnick began drafting the 
. . 
conservation easement with LTTV by himself. Pfisterer Aff., Ex. K. Mr. Minnick chose to negotiate 
directly with LTTV's pro bono counsel, Chris Meyer, informing Mr. Meyer that he "had not 
intended to get HTEH [the Defendant law firm] involved except for a final review of the document." 
Pfisterer Aff., Exhibit L (emphasis added). Pfisterer Aff., Ex. L. The Plaintiff accordingly directed 
Mr. Meyer to treat him "as ifl am my own counsel." Id. (emphasis added). This email authored by 
Mr. Minnick himself speaks well to what was going on at that time. In his own then 
contemporaneous words, he did not want the Defendant lawyers to have any involv~ment with the 
conservation easement other than a "final review of the document," because he wanted to act as his 
. . 
"own counsel." Id. 1 
On September 5, 2006, the Ada County Board of Commissioners approved the final plat for 
the Showy Phlox subdivision. Pfisterer Alf., Ex. M. On September 7, 2006, the conservation 
easement was recorded. Pfisterer Alf., Ex. N .. While the Defendants reviewed the c~nservation 
1 Mr. Minnick is a well-trained legal professional. A graduate of Harvard Law School~ 
Mr. Minnick also served as a federal lawmaker in the U.S. Congress from 2009 to 2011. 
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easement to make certain it complied with other requirements, including th.e: conditions. of 
. , .. 
subdivision approval, the Defendants did not review.the conservation easement to ensur.e it complied_. . 
with federal income tax requirements. 
C. Income Tax Reporting and .the I.R.S. Review Process. 
More than a year later, on or about December 27, 2007,_ the Minnicks filed~ amended 
income tax return for 2006. In this 2006 amended tax return, the Minnicks claimed a charitable -
deduction of $389,517.00 based on the conservation easement. Complaint and Demand for Jury 
Trial,~ 35. The associated tax refund or benefit to the Plaintiffs totaled $122,447.00. Id. In their 
2007 tax return, the Minnicks claimed a carryover charitable deduction of$248,977.48; the related 
tax savings to the Plaintiffs was $42,305.70. Id. at~ 36. In their 2008 tax return, the Minnicks · 
claimed a carryover charitable deduction of$402,506.00; the related tax savings to the Plaintiffs was 
$140,877.00. Id. at~37. Thethree-yearcombinedtaxsavingstotheMinnickstotaled$305,629.70; · 
Id. atp. 59. 
On September 2, 2008, Mr. Minnick' s accountant, Bruce Stratton, informed Mr. Minnick that 
the I.R.S. was performing its own appraisal of the conservation easement. Pfisterer Ajf., Ex. 0. On 
May ·5, 2009, Mr. Stratton l~arned that the I.R.S. was going to disallow the entire deduction. 
Pfisterer Ajf., Ex. P. Mr. Stratton asked Mr. Minnick for permission to speak with a tax attorney 
about the situation. Id. On or about May.18, 2009, Mr. Minnick retained the services of tax 
attorney, Tim Tarter, to represent him in the tax court proceedings. Pfisterer Aff., Ex. Q. 
On July 8, 2009, Plaintiffs received a 30-day Notice ofDisallowance from the I.R.S. for the 
charitable deductions on their 2007 and 2008 tax returns. Pfisterer Aff., Ex. A. The fo~al notice 
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is addressed to attorney Tim Tarter, Plaintiffs' tax counsel, and states "We are sending the enclosed 
material under the provisions of your power of attorney or other authorization we have ·on file." Id. 
On or about September 17, 2009, the Minnicks received a Notice of Deficiency letter from 
the I.R.S. formally assessing unpaid taxes and accuracy-related penalties for 2007 and 2008. 
Pfisterer Alf., Ex. B. The accuracy-related penalties were $16,922.10 for 2007 and $56,350.80 for 
2008. Id. The accuracy-related penalties were increased to 40% of the deficiency amounts because 
of what the I.R.S. described was a "gross valuation misstatement." Id. Again, the formal notice is 
addressed to Plaintiffs' tax counsel, Tim Tarter. Id. 
Through Mr. Tarter, the Minnicks appealed the I.R.S. decision by filing a petition in the Tax 
Court on December 14, 2009. Complaint and Demand for Jury Trial,~ 41. The Tax Court held a 
trial in Boise on October 4, 2011, and on December 17, 2012, issued its decision holding the 
Minnicks' conservation easement could not qualify for an income tax de~uction, be~ause th~ 
mortgage was not subordinated to the easement at the time the easement ~as recorded. .Pfisterer 
Alf., Ex. R, pp. 6-11. The Tax Court also upheld the LR. S.' s recommended ·20% penalty finding that,· 
in claiming the conservation-easement at a tax-deductible donation, Mr. Minnick failed to exercise 
due care and do what a "reasonably prudent person would do under the circumstances." Id. at pp. 
14, 17. This included failing "to make a reasonable attempt to comply with the provisions of the 
internal revenue laws." Id. The Tax Court determined that Minnicks' failure to comply with the 
l.R.S. requirements stemmed from "his failure to solicit advice from his C.P.A." Id. at p. 15. 
On January 22, 2013, the Minnicks filed in the Tax Court a Motion for Reconsideration of 
Findings and Opinion and Motion to Vacate the Decision. Pfisterer A.ff., Exs. S, T. The Tax Court 
ultimately issued a decision denying the motions. Pfisterer A.ff., Ex. U. 
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D. The Minnicks Lawsuit Against Defendants 
On June 7, 2012, the Minnicks filed the instant lawsuit with a single cause of action for· 
professional malpractice. Id at~~ 52-61. The Minnicks seek damages for the disallowed charitable 
deductions and corresponding penalties and interest imposed by the I.RS., as well as the attorneys 
fees necessary "to protect and prosecute their interests." Id at~~ 59-60 . 
. III. STANDARD OF REVIEW 
Summary judgment is warranted "if the pleadings, depositions, and admissions on file, 
together with affidavits, if any, show that there is no genuine dispute as to any material fact and that 
the moving party is entitled to judgment as a matter of law." I.RC.P. 56(c). The absence of a 
genuine dispute of material fact can be established in one of two ways: (1) the plaintiffs allegations 
are accepted as true and the defendant moves for summary judgment on the basis that these .. 
allegations fail to support a claim as a matter of law and (2) where the defendant points to the 
absence of proof in the record necessary to support an element of the plaintiffs case. See, e.g., 
Zimmerman v. Volkswagen of Am., Inc., 128 Idaho 851, 854, 920 P.2d 67, 70 (1996). 
IV. ARGUMENT 
Plaintiffs' Complaint must be dismissed because the claims are untimely. Plaintiffs claims 
are based on the failure of the conservation easement at issue to qualify for an income tax deduction 
as a charitable donation. Plaintiffs allege the Defendants were negligent with regard to drafting, · 
reviewing, or otherwise advising the Defendants with regard to the tax implications surrounding the 
conservation easement, which was filed on September 7, 2006. The Plaintiffs were fully informed 
the I.RS. was going to disallow the entire charitable deduction claim for the conservation easement . 
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY JUDGMENT- 9 
000039
) 
by no later than July 8, 2009 when they received their 30-Day Notice.2 At that point, Plaintiffs had 
already started incurring attorney fees associated with hiring separate tax counsel, Tim Tarter. 
Accordingly, Plaintiffs suffered "some damage" substantially more than two years before the lawsuit 
was filed on June 7, 2012. Plaintiffs' professional malpractice claim is untimely as a matter of 
clearly established Idaho law. 
Under Idaho law, an action for professional malpractice must be commenced withii;i two 
years of the date the cause of action accrued. LC. § 5-219(4). As to when a cause of action has 
"accrued" for purposes of commencing the statute of limitations period, the Idaho appellate courts 
have consistently and without exception adopted and applied the "some damage" rule. See, e.g., 
Streib v. Veigel, 109 Idaho 174, 706 P.2d 63 (1985); Elliottv. Parsons, 128 Idaho 723, 918 P.2d 592 
(1996); Stuardv. Jorgenson, 150 Idaho 701, 249 P.3d 1156 (2011). That is to say that a cause of 
action for professional negligence in Idaho accrues, and the statute of limitations starts running, at 
the time the claimant sustains "some damage." Id. · 
The Idaho appellate courts have also consistently and without exception rejected any kind 
of a "discovery rule" for purposes of commencing a statute oflimitations on professional malpractice 
claims. See, e.g., Hawley v. Green, 117 Idaho 498, 788 P.2d 1321 (1990); Lapham v. Stewart, 137 
Idaho 582, 587, 51P.3d396 (2002); Stuardv. Jorgenson, 150 Idaho 701, 249P.3d1156 (2011). As 
the Idaho Supreme Court pointedly stated in the Stuard decision: 
This court has made very clear that whether there was some damage 
or whether that damage was objectively ascertainable, does not 
depend upon the knowledge of the injured party because such 
2 In fact, Plaintiffs knew on May 5, 2009 that the I.R.S. was·plannmg to disallow the· 
entire deduction. See Pfisterer Alf., Ex. P. 
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dependence would effectively create a discovery rule which the 
legislature has expressly rejected. • 
Stuard, 150 Idaho at 704. 
Much of the case law addressing statute of limitations issues in the context of prof~ssional 
malpractice actions focus on the applicati~n of t~s "some damage" rule, .especially in .cases w~ere_ 
the negligent conduct and damage occur at different times. Idaho appellate courts have often said 
that the determination of what constitutes some damage for purposes of accrual of a professional 
malpractice action must be decided on the circumstances presented in each individual case. See, e.g., 
Anderson v. Glenn, 139 Idaho 799, 801, 87 P.3d 286, 12 A.L.R. 61h 787 (2003). 
However, the Idaho Supreme Court has specifically addressed this "some damage" question 
in the exact context presented here: where the alleged malpractice relates to the provision of, or 
failure to provide, tax advice that results in the l.R.S. imposing additional taxes, penalties or interest 
on the client, and the client hires separate tax counsel to represent him in those tax proceedings. See 
Elliott v. Parsons, 128 Idaho 723, 918 P.2d 592 (1996). In Elliot v. Parsons, the Idaho Supreme 
Court held that some damage occurs to a plaintiff taxpayer at the point at which the LR. S. '~assesses" 
an enforceable and collectable tax liability or earlier if the plaintiff taxpayer retains new tax counsel 
to resolve their dispute with the l.R.S. Id. In fact, the Elliott v. Parsons decision. is entifely · 
dispositive of the issue presented here. 
In Elliott, the plaintiffs owned several business entities and consulted with their attorney, Mr. 
Parsons, regarding a proposed sale of various elements of their businesses. Id. at 724, 918 P.2d 593. 
According to the plaintiffs, the attorney was supposed to structure the transaction so the Elliotts 
could qualify for favorable tax treatment under the Internal Revenue Code requirements. Id. After 
the attorney drafted the documents, and the transactions were completed, the plaintiffs filed their tax 
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return based on the assumption the transactions qualified for the favorable tax treatment. Id. The · 
I.R.S. thereafter conducted an audit and concluded that the transaction did not qualify for the 
favorable tax treatment. Id. Accordingly, the I.RS. issued a 30-Day Notice on February 14, 1986, 
claiming the plaintiffs owed additional taxes and interest for the tax year 1982. Id. The claimants 
immediately retained a tax lawyer and pursued an administrative appeal process for tax disputes in 
response to the 30-Day Notice. Id. This administrative process did not resolve the matter and the 
I.R.S. issued a formal 90-Day Notice. Id. In response, the plaintiffs filed an appeal with the U.S. 
Tax Court. Id. On the eve of the Tax Court trial, the I.R.S. and the taxpayer plaintiffs reached a 
settlement for a reduced amount of unpaid taxes, but an increased amount of interest. Id. A little 
more than four months later, the taxpayer plaintiffs sued their lawyer and his law firm alleging 
negligent "structuring and drafting of the transactions resulted in the [plaintiffs'] failure to qualify 
for installment sales treatment." Id. 
The defendant attorney Mr. Parsons filed a motion for summary judgment in the.lawsuit 
arguing the claim was time barred by the two year statute oflimitations for professional malpractice 
claims. Id. at 724-725, 918 P.2d 593:-594. The trial court concluded the plaintiffs suffered "some. · 
damage" when they received the 30-Day letter from the I.RS. some seven years before they filed the 
lawsuit against the attorney and dismissed the claim. Id. at 725, 918 P.2d 594. The plaintiff 
taxpayers appealed. 
On appeal in Elliott v. Parsons, the Idaho Supreme Court held that the plaintiff taxpayers 
suffered "some damage" when they retained new tax counsel to resolve their disputes immediately 
after the I.RS. issued its 30-Day Notice of Disallowance. Specifically, the Idaho Supreme Court 
held as follows: 
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Id. 
[T]he Elliotts suffered 'some damage' before the issuance of the . 
l.R.S. assessment when they retained new tax counsel to resolve their 
disputes with l.R.S. in February 1986. In Griggs v. Nash, U6 Idaho 
228, 235, 775 P.2d, 120, 126 (1989), the Court applied the 'some 
damage' rule in holding that the expenditure of legal fees to defend 
against an action filed because of an attorneys alleged malpractice 
constituted 'some damage.' In their complaint, the Elliotts sought to 
recover from Parsons the ... legal fees they incurred pursuing their 
appeals and negotiations with the l.R.S. The Elliotts concede that 
they incurred several thousand dollars in professional fees in 1986 
and in each year thereafter through 1992 as their attorneys and 
accountants pursued their l.R.S. appeal. 
*** 
Like the parties claiming malpractice in Griggs, the Elliotts sustained 
'some damage' in the form of attorney's fees - a monetary loss they 
would not have suffered but for Parsons' alleged malpractice - when 
they hired new tax lawyers in 1986 after receiving the 30-Day letter 
from the l.R.S. Therefore, we uphold the trial court's summary 
judgment in favor of Parsons, although based on a different rationale 
of when the Elliotts sustained 'some damage' to commence the 
running of the 2-year statute of limitations sustained in LC. § 5-
219(4). 
This was a unanimous Idaho Supreme Court decision that has never been overturned, and is 
entirely dispositive of the issue presented here. Exactly as in the Elliott v. Parsons case, the 
Minnicks hired new tax counsel and incurred attorney fees before they received their final tax 
assessment. In fact, the l.R.S. 30-Day and 90-Day Notices, issued on July 8, 2009 and September 
17, 2009, respectively, were addressed to the Minnicks tax counsel. See Pfisterer Aff, Exs. A, B. 
Moreover, the Plaintiffs are claiming those attorney fees as compensatory damages in this case as 
a claimed proximate cause of the Defendants' alleged negligence. See Complaint and Demand for 
Jury Trial, p. 11-12, ~ 60. 
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In other words, there can be no doubt the Plaintiffs suffered "some damage" more than two 
years before this lawsuit was filed in June of2012. Assuming Plaintiffs' allegations of negligence 
are true, these damages would have been collectable whether or not the·tax attorney was able to 
convince the I.R.S. or the tax court that the conservation easement was tax deductible. 
V. CONCLUSION 
Plaintiffs' claims of attorney malpractice are untimely as a matter of law. Plaintiffs allege 
the Defendants should have provided them with tax advice, and it is undisputed that the Defendants 
did not, in fact, provide them with tax advice. Moreover, the Plaintiffs hired separate tax counsel 
sometime before July 8, 2009 to ostensibly "fix" any damages proximately cause~ by the Defendants·· 
alleged negligence. Thus, Plaintiffs suffered "some damage" substantially more than two years 
before this lawsuit was filed on June 7, 2012. 
Dated this 2!:_ day of August, 2013. 
HEPWORTH, JANIS & KLtJ~SDAL 
Byfu{J.~y-
• John J. Jan/s 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. B~ock 
Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this g~ day of August, 2013, he caused to be s_erved a true anq 
correct copy of the above and foregoing by the method indicated below, and addressed to· the 
following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[vHJand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Email 
&_O~y-
John J. Janis . . , 
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.•. 
John J. Janis [ISB No. 3599] . 
- Kira Dale Pfisterer [ISB No. 6571] -
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
· kdp@hepworthlaw.com 
Attorneys for Defendants 
NO FILED .. \l~ 
A.M----iP.M_\ __ _ 
AUG 0 8 2013 
CHRISTOPHER· 0, RICH, Cl~rk 
By ANNAMA"U1 MGYIR 
oePIJ\'V 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
* * * * * 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
---------------
) 
) Case No. CV OC 1210339 
) 
) NOTICE OF HEARING 
) RE: DEFENDANTS' MOTION FQR 
) SUMMARY JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
* * * * * 
TO: Plaintiffs and their counsel of record: 
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PLEASE TAKE NOTICE That Defendants will call up for hearing their Motion for Summary 
Judgment before the above-entitled Court at the Ada County Courthouse, 200 W. Front St., Boise, 
Idaho, before the Honorable Ronald J. Wilper on the 2°d day of October, 2013, at the hour of 3:00 
p.m. or as soon thereafter as counsel may be heard. 
Dated this ..e._ day of August, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
By l&:,O~r.· JohnJ.Jani~ 
Attorneys for Defendants 
. CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the Defendants· 
in this matter, certifies that on this 'ifh. day of August, 2013, he caused to be served a true and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[vrHand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Email 
{k.AtJ.~· 
John J. Janis . ~ 
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1_ • ...... :\:..,_ 
John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701:.2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
-)_NO. - . l 
FILED rl•i j 
"'._. ,. A.M. ____ p,,M,-~..._.....___ 
AUS U ~ 2013 
CHRISTOPHER 0. RICH, Clerk 
By ANNAMARIE MEYER 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HA \VLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
* * * * * 
) 
) Case No. CV OC 1210339 · 
) 
) AFFIDAVIT OF KIRA DALE 
) PFISTERER IN SUPPORT OF 
) DEFENDANTS' MOTION FOR 
) SUMMARY JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
---------------
* * * * * 
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KIRA DALE PFISTERER, being first duly sworn upon oath, deposes .and states: 
1. I am one of the attorneys retained to represent the Defendants in the above-entitl~d 
action and base this Affidavit on my personal knowledge and belief. 
2. Attached as Exhibit "A" are redacted excerpts of the Internal Revenue Service · 
("I.R.S.") 30 - Day Notice of Disallowance Re 2007, 2008, dated July 8, 2009: 
3. Attached as Exhibit ''B" are redacted excerpts of the I.R.S. 90 - Day Notice of 
Deficiency dated September 17, 2009. 
4. Attached as Exhibit "C" are pages 1and8-10 of Plaintiffs' Response to Defendants' 
First Set of Interrogatories, Requests for Production and Requests for Admission dated May 20, 
2013. 
5. AttachedasExhibit"D"arepages 1and16-18ofDefendants' Response to Plaintiffs' · · 
First Discovery Requests dated April 5, 2013. 
6. Attached as Exhibit "E" is a Recap Invoice from Hawley Troxell Ennis & Hawley 
for work performed on Mr. Minnick's behalf between April 2004 and April 2012 (HTEH 5640-
5655). 
7. Attached as Exhibit "F" is an e-mail exchange between Brian Ballard, Patty Stiburek 
and Walt Minnick from March, 2005 (HTEH 0650-0652) 
8. Attached as Exhibit "G" is an e-mail from Geoff Wardle to Brian Ballard dated 
October 29, 2005, regarding the Showy Phlox Estates application for preliminary plat hearing in 
front of the Ada County Planning & Zoning Commission (HTEH 2944). 
9. Attached as Exhibit "H" is a staff report prepared by Ada County Planning and 
Development with Exhibits 1, 2, and 18 attached (HTEH 0265-0287; 0322-0325). 
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10. Attached as Exhibit "I" is a supplemental staff report prepared by Ada County 
Planning and Development with Exhibit 20 attached (HTEH 0145-0148). 
11. Attached as Exhibit "J" is the December 28, 2005 Ada County Board of 
Commissioners Findings of Fact, Conclusions of Law and Order approving the Showy Phlox Estates · 
application for preliminary plat (HTEH 4097-4109). 
12. Attached as Exhibit "K" is an e-mail exchange between LTTV agent Karen Kuzis; 
LTTV pro bono attorney Chris Meyer; and Plaintiff Walter Minnick dated between January 16 and 
17, 2006 (GP000026-27). 
13. Attached as Exhibit "L"is an e-mail exchange between Plaintiff Walter. Minnick and 
LTTV pro bono attorney Chris Meyer dated between January 23 and 24, 2006 (GP000044-45). 
14. Attached as Exhibit "M" is the Ada County Board of Gommissioners final plat 
approval for the Showy Phlox Estates dated September 5, 2006 (HTEH 4023-4054). · 
15. Attached as Exhibit "N" is the Conservation Easement recorded September 7, 2006. 
16. Attached as Exhibit "O" is an email from Defendants' accountant, Bruce Stratton, to 
Defendant Walter Minnick dated September 2, 2008 regarding a tax audit regard~ng the.amended 
return for 2006 (Stratton 6). 
· 17. Attached as Exhibit "P" is an email from Defendants' accountant, Bruce Stratton to 
Defendant Walter Minnick dated May 5, 2009 regarding the I.R.S. disallowance of the claimed 
deduction for the conservation easement (Stratton 7). 
18. Attached as Exhibit "Q" is an email from Defendants' accountant, Bruce Stratton, to 
Defendant Walter Minnick dated May 18, 2009 regarding retaining tax attorney, Tim Tarter (Stratton 
9). 
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19. Attached as Exhibit "R" is the December 17, 2012 United States Tax Court Decision 
affirming the I.R.S. disallowance of the Minnicks' charitable-contribution deduction and imposing 
penalties for the negligent filing of the tax return. 
20. Attached as Exhibit "S" is the Minnicks' Motion for Reconsideration of Findings or 
Opinion filed in the Tax Court proceedings on January 22, 2013. 
21. Attached as Exhibit T" is the Mjnnicks' Motion to Vacate Decision filed in the T~ 
Court proceedings on January 22, 2013. 
22. Attached as Exhibit "U" is the June 20, 2013 Tax Court Order denying the Minnicks' 
Motion to Vacate Decision and Motion for Reconsideration. 
Dated this ::C day of August, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
By ~a;M·) 
Kira Dale Pf£eref 
Attorneys for Defendants 
SUBSCRIBED and SWORN to before me this~ day of August, 2013. 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this .!1!:!:_ day of August, 2013~ she caused to be served a trll.e and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: 
William T. Mauk 
· Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[~d Delivered 
[ ] Overnight Mail 
[ ·] Facsimile 
[ ] Email 
/~~ 
Kira Dale Pfiste~ 
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Internal Revenue Service 
Small Business and Self-Employed 
Date: JUL 0 tl 2009 
Tim A. Tarter, ESQ. 
2400 East Arizona Biltmore Circle 
Suite 1430 
Phoenix, AZ 85016-2114 
Dear Tim A. Tarter, ESQ.: 
Department of the Treasury 
550 W. Fort St. 
3rd Floor 
Boise ID 83724 
Taxpayer Name: 
MINNICK, WALTER C & A K LIENHART 
Tlll(payer_ ld_llll~catlon Number: 
. -
Form Number: 
1040 
Year(s): 
2007 2008 
Person to ContactJID Number: 
Shane Cole 
Contact Telephone Number: 
{208)387-2849 
Contact Fax Number: 
81-30326 
We are sending the enclosed material under the provisions of your power of attorney or other authorization we 
have on file. For your convenience, we have listed the name of the taxpayer to whom this material relates in the 
heading above. 
If you have any questions, please call the contact person at the telephone number shown in the heading of this 
letter. 
Thank you for your cooperation. 
Enclosures: 
~ Letter(s) 
~ Report(s) 
D Copy of Determination Letter 
D Other 
s~~w 
vj_ Tamara Williams 
Group Manager 
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Internal Revenue Service 
Small Business and Self-Employed 
Date: 
JUL 0 8 1009 
. 
WALTER C & AK LIENHART MINNICK 
12578 N SCHICKS RIDGE RD 
BOISE ID 83714-9456 
Dear WALTER C & AK LIENHART MINNICK: 
Department of the Treasury 
T!JCpayer Identification Number: 
l . - ·--- - ---.j' 
Form: 
1040 
Tax Perlocl(s) Ended: 
200712 
Person to Contact: 
Shane Cole 
Contact Telephone Number: 
(208 )387-2849 
Contact Fax Number: 
200812 
Employee Identification Number: 
81-30326 
Last Date to Respond to this Letter: 
AUG 7 2009 
We have enclosed an examination report showing proposed changes to your tax for the period(s) shown above. 
Please read the report, and tell us whether you agree or disagree with the changes by the date shown above. 
(This report may not reflect the result oflater examinations of partnerships, "S" Corporations, trusts, etc., in 
which you may have an interest. Changes to those accounts could also affect your tax.) 
What to Do if You Agree with the Proposed Changes 
If you agree with the changes proposed on the examination report, please take the following steps so that we 
may close your case: 
1. Sign and date the enclosed agreement fonn. If you filed a joint retUrn, both taxpayers must sign the form. 
2. Make your check or money order payable to the United States Treasury. Enclose payment for tax, interest 
and any penalties due. You can call the person identified above to determine the total amount due as of the 
date you intend to make payment. 
3. Return the signed agreement fonn and payment to us at the address referenced in the Where to Send Your 
Response section of this letter. If you pay the full amount due now, you will limit the amount of interest and 
penalties charged to your account. 
What to Do if You Are Unable to Pay 
If you agree with our findings, but can only pay part of the bill, please call the person identified above to 
discuss different payment options. 
We may ask you to complete a collection information statement so that we can determine your payment 
options, such as paying in installments. You can also write to us or visit your nearest IRS office to explain your 
circumstances. 
If you do ~ot enclose payment for the additional tax, interest, and any penalties, we will bill you for the unpaid 
amounts. If you are a "C" Corporation, Section 662l(c) of the Internal Revenue Code provides that an interest 
rate 2% higher than the standard rate of interest will be charged on deficiencies of $100,000 or more. 
What to Do if You Do Not Agree with the Proposed Changes 
If after reviewing the proposed changes on the examination report you do not agree, you may request a meeting 
or telephone conference with the supervisor of the person identified in the heading of this letter. If you still do 
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not agree after the meeting or telephone conference, you can request a conference with our Appeals Office. If 
the total proposed change to your tax and penalties is: 
• $25,000 or less for each referenced tax period, send us a letter requesting consideration by Appeals. Indicate 
the issues you don't agree with and the reasons why you don't agree. If you don't want to write a separate 
letter, you can complete the enclosed Fonn 13683, Statement of Disputed Issues, and return it to us. 
• More than $25,000 for any referenced tax period; you must submit a fonnal protest. 
What to Expect from the Appeals Office 
If you request a conference with our Appeals Office, an Appeals Officer may call you to set up an appointment 
to take a fresh look at your case. The Appeals Office is an independent office and most disputes considered by 
the Appeals Office are resolved informally and promptly. By requesting a conference with our Appeals OfficC?, 
you may avoid court costs (such as the Tax Court filing fees), resolve the matter sooner, and/or prevent interest 
and any penalties from increasing on your account. 
If you decide to bypass the Appeals Office and petition the Tax Court directly, your case may be sent to an 
Appeals Office first to try to resolve the issue(s). Certain procedures and rights in court (for example, the 
burden of proof and potential recovery of legal costs) depend on you fully participating in the administrative 
consideration of your case, including consideration by the IRS Appeals Office. 
If you do not reach an agreement with our Appeals Office or if you do not respond to this letter, we will send 
you another letter that will tell you how to obtain Tax Court Review of your case. 
Where to Send Your Response 
You must mail your signed agreement form, completed Statement of Disputed Issues, or a formal protest to us 
by the response date shown in the heading of this letter. If you decide to request a conference with the 
examiner's supervisor, please make the request by the response date indicated. 
Mail Responses To: Internal Revenue Service 
Attn: 
550 W. Fort St. 
3rd Floor 
Boise ID 83724 
Who to Contact if You Have Questions 
Please contact the person whose name and telephone number appear in the top right hand corner of this letter. 
The enclosed Publication 3498, The Examination Process, includes information on your "Rights as a 
Taxpayer", the "IRS Collection Process" and details the requirements for filing a formal protest. 
Thank you for your cooperation. 
Enclosures: 
Examination Report 
Agreement Fonns 
Fonn 13683 
Publication 3498 
Envelope 
' 
Sincere~ y~ ~ 
vC;.ms 
.,;t.- Group Manager 
Letter 950 (Rev. 2·2008) 
Catalog Number 403900 
000056
Taxpayer Name: MINNICK, WALTER C & AK 
LIENHART 
Examiner: Cole, Shane 
TIN: 
.---····- --- -·- -4';.. 
Tax Form: -1040 Date: 6/30/2009 
Tax Year: 200712 & 200812 
Schedule A Contribution Carry Forward Lead Sheet 
Tax Period Per Return Per Exam Adiustment Reference 
200712 148,977.00 .00 148,977.00 401-2.1-2 
200812 402,506.00 .00 402,506.00 401-2.1-2 
Conclusion: (Reflects the final determination on the issue.) 
Mr. & Mrs. Minnick claimed a charitable donation of a conservation easement through an 
amended 1040X return for the 2006 tax year. The taxpayers owned 100% of the property the 
easement was placed upon for an alleged conservation easement supposedly worth $941,000. 
Due to AGI limitations, the taxpayers did not claim the full deduction in 2006 and carried it over 
to 2007 and 2008. The deduction is disallowed for several reasons. The taxpayers have not 
demonstrated that the easement met the statutory requirements for a conservation contribution. 
A contemporaneous written acknowledgment evidencing what the taxpayers received in 
exchange has not been provided. Finally, they have not been able to prove the value of the 
alleged donation. The supposed values of the property after the easement, as provided by an 
appraiser, are not representative of what the properties have been sold and listed for. The 
sales prices were unchanged after the restrictions. 
The following techniques are not intended to be all-inclusive nor.are they mandatory steps to be 
followed. Judgment should be used in selecting the techniques that apply to each taxpayer. 
Audit Steps: (Document audit steps taken or to be taken.) Workpaper Reference 
1. Determine allowable contributions. 401-2.1-2 
Facts: (Document the relevant facts.) 
• Mr. & Mrs. Minnick filed their original 2006 tax return by the 4/15/2007 deadline. The 
conservation easement granted on the subject property went into effect September 7, 
2006 requiring the taxpayers to file an amended return through form 1040X in order to 
claim a tax refund for the conservation easement deduction. On their 2006 1040X, the 
taxpayers claimed a charitable contribution deduction, attributable to the conservation 
easement. The conservation deduction claimed on the 20061040x was for $941,000, 
due to AGI limitations the deduction was limited to $389,517 with $551,483 carried 
forward to be used in 2007 for $148,977 and 2008 for $402,506. The contribution 
carryover generated from the conservation deduction was used in full on the 2008 tax 
return. 
• The property was acquired by the taxpayer (Mr. Minnick and his previous wife) and 
Doug & Jean Porter (husband and wife), in June 1979. The partnership was dissolved 
between the Minnicks and Porters in June 1983; the subject property was acquired by 
Mr. Minnick at this time, granting him 100% ownership in the land. The property is 
located off North Cartwright Road which abounds the property to the east and south and 
Dry Creek to the North; it is about 1 miles east of the Hidden Springs subdivision in Ada 
County, NW Boise, ID. 
• The subject property is commonly known as Showy Phlox Estates which is 
approximately 73.81 acres in size, irregular shaped, and has historically been used as 
dry grazing land for cattle. The property is currently improved with paved roads and 
typical utility stub outs to each lot in the subdivision. The property has minimal frontage 
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of Dry Creek with significant slopes exceeding the 15% limitation for building envelopes 
allowed by the county. The final plat for the Showy Phlox Estate Subdivision has 
designated building envelopes for each lot varying in size due to the amount of available 
ground not exceeding the 15% slope limitation. 
• The conservation easement is transferable and was made September 7, 2006 between . 
Mr. Minnick (Granter) and the Land Trust of Treasure Valley, Inc. (Grantee). The stated 
purpose of the Easement is that the Open Space will be retained forever in its natural 
condition by preserving the Conservation Values and to prevent any use of the Property 
that will significantly impair or interfere with the Conservation Values of the Property. 
The Easement does not apply to uses of or activities on or within the Building Envelopes 
·or the Additional Easements, and Granter retains the full fee interest in the Building 
Envelopes and the areas subject to the Additional Easements. Granter reserves for 
himself and his personal representatives, heirs, successors, and assigns, all rights 
accruing from Grantor's retained ownership of the Open Space (subject to this 
Easement), including the right to engage or permit or invite others to engage in all uses 
and activities on the Open Space that are not expressly prohibited herein, are not 
'inconsistent with the purpose of this Easement, and will not result in injury to or 
destruction of the Conservation Values of the Open _Space. 
• The subject property is not easily accessible by the public. The land is located off of 
Cartwright Road with 2 access roads to the property. The 1st road allows access to the 
lower 2 lots only (Lot 1 and Lot 2, relatively flat pastureland), the main road is North 
Blazing Star Lane which provides access to the rest of the properties; however, there is 
a gate located across this road thus restricting vehicle access. 
• It appears Mr. Minnick originally acquired the property with the idea of developing it as 
evidenced by the land improvements made during 1979 through 1981 (power, gravel 
and road work, fencing, ect.). 
• The site was developed into (7) 1 O +/- acre lots. The highest and best use before and 
after the donation remained the same; (7) 10 +/- acre lots. Nothing has changed with 
respect to the lot size or the placement of the building envelopes. Lot 1 of the property 
was sold and the other lots are being sold as +1-·10 acre lots. Since the highest and 
best use of the subject property encumbered has not changed as a result of the 
conservation easement, the comparable sales utilized to estimate the "before" value can 
be the same comparable sales used to estimate the "after" value of the subject property. 
• The "after" easement value was figured based on the following building site acreage for 
the subdivision which totaled 14.76 acres: Lot 1 with 6.33 acres, Lot 2 with 2.97 acres, 
Lot 3 with 1.3 acres, Lot 4 with .92 acres, Lot 5 with . 77 acres, Lot 6 with .67 acres, Lot 7 
with 1. 79 acres. The appraiser divided the total building site acreage of 14. 76 by the (7) 
lots thus changing the property from (7) 10 +/-acre lots to (7)-2 +/-acre lots. This 
resulted in no value being given to the remaining acreage which is unbuildable yet still 
owned by the purchaser of the lots. 
• Lot 1 was purchased and sold to Laura Ann Johnston on the same day as the 
conservation easement was granted, September 7, 2006. Johnston was aware that Lot 
1 was going to be encumbered by the conservation easement when she was dealing 
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with Mr. Minnick. Johnston paid the original asking price (prior to the easement being 
placed on the property) of $615,000 for the lot even though she knew that the lot would 
later be encumbered. 
• Lot 2 was sold in 2008 to Mr. Minnick's son (Adam and his wife) and daughter, (Amy and 
her husband) for $375,000. This was a related party transaction and the selling price is 
assumed to have been discounted below the fair market value. 
• Mr. Minnick pulled Lot 7 off the market for his own use. This was the premier property at 
the top of the subdivision with the best views. The remaining lots for sale have the 
following listing prices: Lot 3 for $800,000, Lot 4 for $439,000, Lot 5 for $475,000, and 
Lot 6 for $725,000. The estimated "after"· value for all lots in the appraisal were 
$475,000 each with the exception of Lot 1 which sold for $615,000. 
• There was no contemporaneous written acknowledgment of the contribution attached to 
the 2006 1040X return as required by IRC 170(f)(8)(A) & (B). 
Law: (Tax Law, Regulations, court cases, and other authorities. If Unagreed, include Argument.) 
Argument: 
IRC Section:§ 170(a) ALLOWANCE OF DEDUCTION. -
170(a)(l) GENERAL RULE. -There shall be allowed as a deduction any charitable contribution 
(as defined in subsection (c)) payment of which is made within the taxable year. A charitable 
contribution shall be allowable as a deduction only if verified under regulations prescribe.d by the 
Secretary. 
170(c) CHARITABLE CONTRIBUTION DEFINED. -For purposes of this section, the term 
"charitable contribution" means a contribution or gift to or for the use of -
(2) A corporation, trust, or community chest, fund, or foundation -
(A) created or organized in the United States or in any possession thereof, or under the law of the 
United States, any state, or the District of Columbia, or any possession of the United States; 
(B) organized and operated exclusively for religious, charitable, scientific, literary, or 
educational purposes, or to foster national or international amateur sports competition (but only 
if no part of its activities involve the provision of athletic facilities or equipment), or for the 
prevention of cruelty to children or animals; 
(C) no part of the net earnings of which inures to the benefit of any private shareholder or 
individual; and 
(D) which is not disqualified for tax exemption under section 501 ( c )(3) by reason of attempting 
to influence legislation, and which does not participate in , or intervene in (including the 
publishing or distributing of statements), any political campaign on behalf of (or in opposition 
to) any candidate for public office. 
l 70(t)(3)(A) IN GENERAL. -In the case of a contribution (not made by a transfer in trust) of an 
interest in property which consists ofless than the taxpayer's entire interest in such property, a 
deduction shall be allowed under this section only to the extent that the value of the interest 
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contributed would be as a deduction under this section if such interest had been transferred to a 
trust. For purposes of this subparagraph, a contribution by a taxpayer of the right to use property 
shall be treated as a contribution ofless than the taxpayer's entire interest in such property. 
(B) EXCEPTIONS-Subparagraph {A) shall not apply to-
(iii) a qualified conservation contribution. 
170(h) QUALIFIED CONSERVATION CONTRIBUTION.---
(!) IN GENERAL. -For purposes of subsection (t)(3 ){B)(iii), the tenn "qualified conservation 
contribution" means a contribution -
(A) of a qualified real property interest, 
(B) to a qualified organization, 
' (C) exclusively for conservation purposes. 
(2) QUALIFIED REAL PROPERTY INTEREST. -For purposes this subsection, the term "qualified 
real property interest" means any of the following interests in real property: 
(C) a restriction (granted in perpetuity) on the use which may be made of the real property. 
(4) CONSERVATION PURPOSE DEFINED. -
(A) IN GENERAL.-· For purposes of this subsection, the term "conservation purpose" 
means-
(i) the preservation ofland areas for outdoor recreation by, or the education of, the general 
public, 
(ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem, 
(iii) the preservation of open space (including farmland and forest land) where such 
preservation is-
(1) for the scenic enjoyment of the general public, or 
(II) pursuant to a clearly delineated Federal, State, or local government conservation 
policy, 
and will yield a significant public benefit, or 
(iv) the preservation of a historically important land area or certified historic structure. 
170(f)(8)(A) GENERAL RULE. -No deduction shall be allowed under subsection (a) for any 
contribution of $250 or more unless the taxpayer substantiates the contribution by a 
contemporaneous written acknowledgment of the contribution by the donee organization that 
meets the requirements of subparagraph (B). 
170(f)(8)(B) CONTENT OF ACKNOWLEDGEMENT. -An acknowledgement meets the requirements 
of this subparagraph if it includes the following infonnation: 
(i) · The amount of cash and a description (but not value) of any property other than 
cash contributed. 
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(ii) Whether the donee organization provided any goods or services in consideration, 
in whole or in part, for any property described in clause (i). 
(iii) A description and good faith estimate of the value of any goods or services 
referred to in clause (ii) or, if such goods or services consist solely of intangible religious 
benefits, a statement to that effect. 
For purposes of this subparagraph, the tenn "intangible religious benefit" means any 
intangible religious benefit which is provided by an organization organized exclusively for 
religious purposes and which generally is not sold in a commercial transaction outside the 
donative context. · 
170(f)(8)(C) CONTEMPORANEOUS. -For purposes of subparagraph (A), an acknowledgment shall 
be considered contemporaneous if the taxpayer obtains the acknowledgment on or before the 
earlier of---
(i) the date on which the taxpayer files a return for the taxable year in which the contribution 
was made, or 
(ii) the due date (including extensions) for filing such return. 
The taxpayers' transfer of an easement to the Land Trust of Treasure Valley, Inc. fails 
to qualify as a charitable contribution deduction for numerous reasons. The new easement 
does not satisfy the exception to the prohibition of partial gift interests for a "qualified 
conservation contribution." The new easement has not been shown to be exclusively for 
contribution purposes. The taxpayers have not been able to demonstrate that they properly 
substantiated a donation. Finally, the value of the easement (or the difference between the pre 
and post easement value of the property) was grossly overstated, leaving no reduction in value 
from pre to post easement resulting in no deduction allowable. The easement itself, had no 
affect on the alleged highest and best use of the property since the best use of the property was 
for (7) 1 O+/- acre lots which were still pennitted under the easement. Most significant is that 
that Lot 1 was marketed by the taxpayers and sold at arm's length to a third party at the listed 
price agreed upon before the new conservation was created. 
Failure to make a charitable gift or donation. l.R.C. § 170 generally allows a taxpayer a 
deduction for any charitable contribution, as defined in section 170( c), made during the 
taxable year. I.R.C. § 170(c) defines the tenn "charitable contribution" as "a contribution or 
gift" to or for the use of certain specified organizations. There is no question that the Land 
Trust of Treasure Valley, Inc is a qualified organization to receive conservation contributions 
satisfying the requirements of l.R.C. § I 70(h)(3). However, a payment of money or transfer 
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of property generally cannot constitute a charitable contribution if the contributor expects a 
substantial benefit in return, or a quid pro quo. United States v. Am. Bar Endowment, 477 
U.S. 105, J 16, (1986); see also Transamerica Com. v. United States, 902 F.2d 1540, 1543 
·(Fed. Cir. 1990); Singer Co. v. United States, 196 Ct. Cl. 90, 449 F.2d 413 (1971) (sewing 
machine manufacturer not entitled to charitable contribution deduction for sale of sewing 
machines to public schools at discount, given the expectation that students' use would result in 
future increases in sales); Murphy v. Commissioner, 54 T.C. 249, 254 (1970) (no charitable 
contribution deduction for payment to effect adoption of child). Gifts are payments made with 
no expectation of a financial return commensurate with the amount of the gift. Hernandez v. 
Commissioner, 490 U.S. 680, 690 (1989). Furthermore, the Supreme Court has said that in 
ascertaining whether a given payment or property transfer was made with the expectation of 
any return benefit or quid pro quo, the courts look to the external, structural features of the 
transaction, which obviates the need for imprecise inquiries into the motivations of individual 
taxpayers. Id., at 690-91. 
In this case, the taxpayers had already marketed the property and received an offer and 
began an escrow to close on the transaction before the conservation easement was in place. 
Interviews with the buyer and the real estate agent involved in the transaction (sale of Lot I) 
confirm that the property was marketed at the listed contract price of$615,000 prior to the 
easement being in place and later sold for the listed price on the same date as the easement, 
September 7, 2006. 
Furthermore, even if the transaction could pass the American Bar Endowment and 
Hernandez tests and been deemed a contribution or gift under l.R.C. § 170(a), these 
circumstances prohibit a deduction for a conservation contribution. When a donor or a 
related person receives or can expect to receive financial or economic benefits that are greater 
than those that will inure to the general public from the transfer, then no deduction is 
allowable. Treas. Reg.§ l.170A-14(h)(3)(i). 
Not a qualified conservation contribution. Although l.R.C. § 170(a)(l) allows a deduction 
for a charitable contribution made during the taxable year, generally, I.R.C. § l 70(f)(3) does 
not permit a deduction for a charitable gift of property consisting ofless than the donor's 
entire interest in that property. One exception applies in the case of a "qualified conservation 
contribution." I.R.C. § 170(f)(3)(B)(iii). (the other exceptions are not applicable to these 
taxpayers easement to the Land Trust of Treasure Valley, Inc). A contribution ofreal 
property may constitute a qualified conservation contribution if: (1) The real property is a 
"qualified real property interest"; (2) the donee is a "qualified organization"; and (3) the 
contribution is "exclusively for conservation purposes." 1.R.C. § l 70(h)( I); Treas. Reg. 
§ l. l 70A-l 4(a). To be a qualified conservation contribution, all three requirements must be 
met. A contribution is made "exclusively for conservation purposes" if it meets the tests of 
I.R.C. § 170(h)(4) and (5). This requirement has two parts. First, a contribution is for a 
conservation purpose if it: (1) Preserves land for the 2eneral public's outdoor recreation or 
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education; (2) protects a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem (the natural habitat requirement); (3) preserves open space either for the scenic 
enjoyment of the general public or pursuant to a Federal, State, or local governmental 
conservation policy and yields a significant public benefit (the open space requirement); or (4) 
preserves a hist.orically important land area or a certified historic structure (the historic 
preservation requirement). I.R.C. § 170{h)(4)(A), Treas. Reg.§ l.170A-14(d)(l). Second, the 
"exclusively for conservation purposes requirement" may be met only if the conservation 
purpose is protected in perpetuity. l.R.C. § 170(h)(5)(A), Treas. Reg. § l. l 70A-l 4(a). 
The Easement states "Grantee agrees by accepting this grant, to honor the intentions of 
Grantor stated herein, and to preserve and protect in perpetuity the Conservation Values of the 
Open Space for the benefit of this generation and future generation". However, under the 
amendments it states "if circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Grantor and Grantee or their assigns are free to 
jointly amend this Easement in writing provided all parties agree to any such amendment or 
modification". · 
The taxpayers' creation of a conservation easement, while perhaps satisfying the 
definitions oflocal law under the Idaho Unifonn Conservation Act (Idaho Code. §§ 55-2101 
through 55-2109), does not satisfy the requirements of the Internal Revenue Code. First, the 
easement does not provide for the preservation ofland areas for outdoor recreation or 
education of the general public. 2(c) of the easement agreement provides "To allow public 
access to the Open Space which does not unreasonably interfere with the Grantor's use and 
quiet enjoyment of the Property". The public access is further limited by a gate across the 
main road into the subdivision, North Blazing Star Lane, and the majority of the property has 
slopes that exceed 15%. 
Second. The easement does not qualify as preserving a historically important land area 
or certified historic structure. There was no structure at the time. 
Third. There is no evidence that the easement contributed to the preservation of a 
natural habitat for fish, wildlife, or plants, or ecosystem. While the easement cites that the 
land includes "a portion of a natural stream known as Dry Creek, riparian areas, and adjacent 
hillsides which together possess important watershed values, wetlands, natural scenery, and 
wildlife habitat" there is no evidence this easement alters protections or limitations already in 
place. The native plants, wetlands, etc. are contained within the steep topography which 
already could not be developed. In fact, the only land that practically speaking could be 
restricted from development were the building envelopes located on each of the 7 lots that the 
easement specifically allowed for development. The easements provides that the grantors 
''has subdivided or intends to subdivide the Property into 7 lots which shaII have a designated 
area of land upon which construction of a residential dwelling and associated facilities may be 
constructed". The easement is no more specific on the size of the structures, or the amount of 
land that could be used for "landscaping." Likewise, while wildlife is mentioned; the property 
is located directly off the main road and there were no sightinl!S of wildlife during a tour of the 
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property. Since the 2006 easement did not prohibit fencing off the property and specifically 
allowed residential building, it has not been shown how the easement helped preserve the 
wildlife and plants in areas that otherwise could not have been developed. 
Fourth. The preservation of open space is defeated because there is no scenic 
enjoyrrient of the general public and (2) that the open space preservation was pursuant to a 
clearly delineated government conservation policy. There is no evidence that the easement 
was established pursuant to a governmental policy concerning open space. 
Failure to substantiate. A charitable contribution is allowable as a deduction only if verified 
under regulations prescribed by the Secretary, l.R.C. § I 70(a)(l), including certain 
substantiation requirements provided in Treas. Reg. § 1.170A-13(c)(2). No deduction for any 
contribution in excess of$ 250 is allowed unless the taxpayer substantiates it by a 
contemporaneous written acknowledgment by the donee organization. l.R.C. § l 70(f)(8). 
Furthermore, the consequences of the failure to obtain a contemporaneous written 
acknowledgment is a complete denial of the charitable deduction. See, Addis v. 
Commissioner, 374 F.3d 881, 887 (9th Cir. 2004). Another one of those requirements is to 
obtain a qualified appraisal. Treas. Reg. § 1. l 70A-13(c)(2)(A); Hewitt v. Commissioner, 109 
T.C. 258 (l997), affd. without published opinion 166 F.3d 332 (4th Cir. 1998). 
These taxpayers have not shown that they obtained the required contemporaneous 
written acknowledgement from the Land Trust of Treasure Valley, Inc. The content of the 
written acknowledgement must include whether the charity provided any goods or services in 
consideration for the property it received. In the conservation easement the Land Trust of 
Treasure Valley does not acknowledge that it is an organization that can hold qualified 
conservation contributions under l.R.C. § l 70(h), nowhere in the Easement signed on behalf 
of Mr. Minnick and the Land Trust of Treasure Valley, Inc. in September 7, 2006, does it say 
the Land Trust of Treasure Valley, Inc. is treating the transaction as a gift or contribution. In 
fact, the easement states in part, "NOW THEREFORE, in consideration of the other valuable 
consideration, and the mutual covenants contained herein ... " (emphasis added) implying that 
the Land Trust of Treasure Valley, Inc. provided valuable consideration to the grantors (the 
taxpayers) in exchange for the easement. If a contemporaneous written acknowledgement was 
obtained from the Land Trust of Treasure Valley, Inc., then it should have indicated the 
consideration provided to the taxpayers in exchange for the easement. 
Failure to d~termine the correct value. A fonnal valuation report has been done by the 
Internal Revenue Service by Engineer, William Geer, which states that the appraisal of the 
property used flawed valuation analysis to detennine the "after" value of the property after the 
easement was placed. When a charitable contribution is made in property other than money, 
the amount of the contribution is generally the fair market value of the property at the time of 
the contribution. Treas. Reg. § 1. l 70A-l (c)(l). For the purposes of the contribution of a 
conservation easement, however, when there is no substantial record of sales of comoarable 
Schedule A Contributions Carry Forward Lead Sheet Workpaper # 401 -1.8 
Rev. 12/2004 
000064
Taxpayer Name: 
TIN: 
Tax Form: 
Tax Year: 
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Schedule A Contribution Carry Forward Lead Sheet 
easements (which is virtually always the case) the value is difference between the fair market 
value before granting the restriction and the fair market value after granting the restriction. 
Treas. Reg.§ 1.170A-14(h)(3). 
The taxpayers' appraiser's conclusions as to the "before" value of the property subject 
to the easement appears reasonable. The appraisal does not show how the Easement placed on 
the property reduces the value, rather than enhancing it or otherwise having no effect. 
Specific citations: 
Taxpayer Position: (If aool/cab/e) 
Taxpayers' representatives contend that the conservation easement qualifies as a charitable 
contribution. They assert that the only issue that should be considered is the value placed on 
the contribution. They contend that the IRS Engineer is at the opposite spectrum from the 
original appraiser and have sought an impartial 3r11 party appraiser to review both reports and 
give an expert opinion on the value of the easement. 
Schedule A Contributions Carry Forward Lead Sheet Workpaper # 401 -1.9 
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Taxpayer Name: MINNICK, WALTER C & AK Examiner: Cole, Shane 
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Tax Form: 
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Tax Year: 2007 & 2008 
Gross Valuation Overstatement Penalty Lead Sheet 
Tax Period Code Section Penalty Amount Reference 
200712 .00 16,922.10 16,922.10 
200812 .00 56,350.80 56,350.80 
Conclusion: (Reflects the final determination on the issue.) 
Mr. & Mrs. Minnick were unable to substantiate the value of the contribution claimed on schedule A 
itemized deductions for the contribution of a conservation easement property allegedly donated in 2006, 
but carried over to 2007 and 2008. The gross valuation overstatement penalty is being applied based on 
the fact the diminution in value of the property was $0 (and thus the value of the donation was $0), but the 
taxpayers claimed the diminution of value (measurement of charitable conservation contribution) was 
$941,000. 
Audit Steps: (Document audit steps taken or to be taken.) Workpaper Reference 
1. Determine amount subject to the gross valuation misstatement 500.2.1-2 
2. Calculate the accuracy-related penalty for a gross valuation. 500.2.3-4 
Facts: (Document the relevant facts.) 
• 
• 
• 
The property was acquired by the taxpayer (Mr. Minnick and his previous wife) and Doug & Jean 
Porter (husband and wife), in June 1979. The partnership was dissolved between the Minnicks 
and Porters in June 1983; the subject property was acquired by Mr. Minnick at this time, granting 
him 100% ownership in the land. The property is located off North Cartwright Road which abounds 
the property to the east and south and Dry Creek to the North; it is about 1 miles east of the Hidden 
Springs subdivision in Ada County, NW Boise, ID. 
The subject property is commonly known as Showy Phlox Estates which is approximately 73.81 
acres in size, irregular shaped, and has historically been used as dry grazing land for cattle. The 
property is currently improved with paved roads and typical utility stub outs to each lot in the 
subdivision. The property has minimal frontage of Dry Creek with significant slopes exceeding the 
15% limitation for building envelopes allowed by the county. The final plat for the Showy Phlox 
Estate Subdivision has designated building envelopes for each lot varying in size due to the 
amount of available ground not exceeding the 15% slope limitation. 
The taxpayers had the value of the conservation contribution appraised. The measurement of the 
amount of a conservation contribution donation is the value of the property before the contribution 
(easement) less the value of the property encumbered by the conservation contribution 
(easement). The before easement value was stated at $2,207,000. The sale of the property (lot 
1) was completed for $615,000 and the appraiser used the sales price as the fair market value for 
the Mbefore" and "after'' value for the easement valuation. The difference in values, $941,000, was 
.. treated as a contribution deduction by TPs on a form 1040X to amend the original 1040 return filed 
timely in 2006. The initial contribution was claimed on the 2006 1040X return for $389,517 with the 
remaining $551,483 carried forward to 2007 where $148,977 was used in 2007 and the remaining 
carryover amount of $402,506 was exhausted in 2008. 
• The buyer's real estate agent of the property (Lot 1) was interviewed. She stated that the 
conservation easement (placed on the.property immediately when the property closed through 
Gross Valuation Overstatement Penalty Lead Sheet 
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escrow, September 7, 2006) did not impact the value of the property for the buyer, Laura Ann 
Johnston. Moreover, the buyer did not believe the value Nbefore" the placement of the easement 
was more than what she ultimately paid for the property. 
• The buyer's real estate agent was interviewed and stated that the seller's (TPs) asking price when 
the property was listed for sale-before the conservation easement was in place-was $615,000 
which was the purchase price after the easement was placed on the property. 
• A formal valuation report has been done by the Service by Engineer, William Geer, which states 
that the appraisal of the property used flawed valuation analysis to determine the "after" value of 
the property after the easement was placed. Based on the facts that the buyer (Lot 1) did not 
believe there was any reduction in value and the real estate agent said the asking price remained 
the same before and after the easement was placed on the property, an indication of what the 
sellers truly believed was the fair market, was the same as to the "after" easement value, the 
correct value of the conservation easement is $0. Further, the current asking prices for the 
remaining lots materially exceed the $475,000 estimated "after" value. Also, TPs have pull the 
premier property at the top of the subdivision with the best views for themselves and had sold 
another lot for only $375,000 in a related party transaction to TPs son and daughter. 
• The carryover portion of the contribution in 2007 was $148,977 and in 2008 was $402,506;· there 
was no carryover remaining after 2008. The tax liability due to the disallowance of the 
conservation easement deduction for 2007 was $42,305. 70; the gross valuation overstatement 
penalty was applied at 40% of the liability for a total of $16,922.10 for 2007. The tax liability due to 
the disallowance of the conservation easement deduction for 2008 was $140,877; the gross 
valuation overstatement penalty was applied at 40% of the liability for a total of $56,350.80 for 
2008. 
Law: (Tax Law, Regulations, court cases, and other authorities. If Unagreed, add Argument) 
Argument: 
The government's position is that the TPs knew the alleged "after" value determined by the appraiser was 
I seriously undervalued. The "before" value was based on an assumption the property sold without being 
I encumbered by a conservation easement. In fact, the ultimate sale price was determined before the . property (Lot 1) was encumbered by a new conservation easement. Escrow closed on the Lot 1 sale the I 
1
1
· same day the sellers (TPs) placed the conservation easement on the property and there was no reduction 
to the previously agreed upon price. Also, the "before" asking price (Lot 1 ), determined without a j I conservation easement and determined entirely by the sellers, was the same as the "after" sale price, with 
1
. I the easement, as determined by the appraiser. Therefore the owners were on notice that the property did 
! not diminish in value to the additional conservation easement. For these reasons the gross valuation I 
i overstatement penalty is being applied to the above adjustments on the 2007 and 2008 tax returns. I 
I 
I 
; IRC Section: § 6662(h) !:'\CREASE I'.'\ PE'.'\AL TY I'.'\ CASE OF GROSS YAU 'A TIO'.'\ \1ISSTATE\fE~TS. - i . 
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6662(h)(l) IN GENERAL -To the extent that a portion of the underpayment to which this section 
applies is attributable to one or more gross valuation misstatements, subsection (a) shall be applied 
with respect to such portion by substituting "40 percent" for .. 20 percent". 
6662(h)(2) GROSS VALUATION MISSTATEMENTS. -The term "gross valuation misstatements" means 
6662(h)(2)(A) any substantial valuation misstatement under chapter 1 as determined under 
subsection (e) by substituting-
6662( e) SVBSTANTIAL VALUATION MISSTATEMENT UNDER CHAPTER 1. -
6662(e)(1) IN GENERAL. -For purposes of this section, there is a substantial valuation misstatement 
under chapter 1 if-
6662(e)(l)(A) the value of any property (or the adjusted basis of any property) claimed on any return of tax 
imposed by chapter 1 is 150 percent or more of the amount determined to be the correct amount of such 
valuation or adjusted basis (as the case may be 
Alternative Position: 
In .the event the gross valuation overstatement penalty does not apply to the deficiency due to the 
disallowed conservation easement, in the alternative, the 20% accuracy negligence penalty should be 
applied to all of the deficiency on the grounds of negligence. For the reasons given.above, the taxpayers 
were aware of the fact the conservation easement had no value because it did not reduce the amount they 
received for the property (Lot 1 ). In addition, the new easement placed on the property did not change the 
highest and best use of the property, remaining (7) 1 O+/- acre lots. Also, the current asking prices for the 
remaining lots materially exceed the originally estimated lot prices of $475,000 as determined in the 
appraisal prepared for the .. after" easement value. . 
j rRC 6662(a) IMPOSITIO~ OF PE!\ALTY. -If this section applies to any portion of an underpayment of tax 
I required to be shown on a return, there shall be added to .the tax an amount equal to .20 percent of the 
1 portion of the underpayment to which this section applies. 
I 
I 
I 
i 
I 
I 
6662(b) PORTIOS OF USDERPA Y~IEST TO WHICH SECTIO~ APPLIES. -This section shall apply to the 
portion of any underpa}"ment \vhich is attributable to I or more of the following: 
6662(b )( 1) ~egligence or disregard of rules or regulations. 
Gross Valuation Overstatement Penalty Lead Sheet 
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Taxpayer Name: MINNICK, WALTER C & AK Examiner: Cole, Shane 
TIN: 
Tax Form: 
Tax Year: 
LIEN HART 
•ro40-· - ----· 
2007 & 2008 
Date: 7/1/2009 
Gross Valuation Overstatement Penalty Lead Sheet 
6662(b)(2) Any substantial understatement of income tax. 
6662(c) NEGLIGENCE. -For purposes of this section, the term "negligence" includes any failure to make 
a reasonable attempt to comply with the provisions of this title, and the term "disregard" includes any 
careless, reckless, or intentional disregard. 
6662( d) ( 1) SUBSTANTIAL UNDERSTATEMENT OF INCOME TAX -
(A) IN GENERAL. -For purposes of this section, there is a substantial understatement of income tax for 
any taxable year if the amount of the understatement for the taxable year exceeds the greater of --
{i) 10 percent of the tax required to be shown on the return for the taxable year, or 
(ii) $5,000 
Specific citations: 
Taxpayer Position: (If aoolicable) 
TPs do not agree with the proposed adjustments or the penalty being applied to those adjustments. 
Gross Valuation Overstatement Penalty Lead Sheet 
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Internal Revenue Service 
Small Busine~s and Self-Employed 
Date: <: :":; 1 7 : "'J \,_: t. ' ...... · 
Tim A. Tarter, ESQ. 
2400 East Arizona Biltmore Circle 
Suite 1430 
Phoenix,AZ 85016 
Dear Tim A. Tarter, ESQ.: 
Department of the Treasury 
915 Second Avenue 
Seattle WA 98174 
Taxpayer Name: 
Minnick, Walter C. & Llenhart, A. K 
T_!Xpay~r !~entlfl,catlon Number: 
Form Number: -
1040 
Year(s): 
2007 2008 
Person to Contact/ID Number: 
Notices Clerk 
Contact Telephone Number: 
206-220-5955 
Contact Fax Number: 
2008 
We are sending the enclosed material under the provisions of your power of attorney or other authorization we 
have on file. For your convenience, we have listed the name of the taxpayer to whom this material relates in the 
heading above. 
If you have any questions, please call the contact person at the telephone number shown in the heading of this 
letter. 
Thank you for your cooperation. 
Enclosures: 
!El Letter(s) 
[g:) Report(s) 
D Copy of Determination Letter 
D Other 
Sincerely, 
Tim Conley 
Technical Services Territory Manager 
Letter 937 (Rev. 11-2006) 
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Dep~rtment of the Treasury · 
Internal Revenue Service 
Small Business and Self-Employed 
915 Second Avenue 
Seattle WA 98174 
CERTIFIED MAIL 
Date: ~:;p ·1 7 '. '~1 
v.:-, i . c. ... :..;J 
' ' 
Walter C. Minni~k & A. K Lienhart 
1257~ North Schicks Ridge Road 
Boise ID 83714-,9456 
Tax Year Ended: December 31, 2007 
Deficie~cy: 
Increa&~ in tax: 
Penalties or Additions to Tax 
$42,305.10 
IRC 6662(h) 16,922.10 
Dear Walter C. Miimick & A. K Lienhart:· 
Form Number: 
1040 
_T~PJ!YeLldentifylng Number: 
Person to.Contact: 
Notices Clerk 
Telephone Num~er: 
206-220-5955 . 
. Employee Identification Number: 
Last Day to File a Petition With the , 
United States Tax Court: 
DEC 1 6 2009 
CERTIFIED MAIL 
Pecember 31, 2008 
$140,877.00 
56,350.80 
NOTICE OF DEFICmNCY 
We haye deter.tni:ned that you owe additional tax or other amounts, or both, for the tax year(s) identified above. 
This letter is your NOTICE OF DEFICIENCY, as required by law. The enclosed statement shows how we 
figured the deficiency. 
If you want to contest this determination in court before making any payment, you have 90 days from the date 
of this letter (150 days if this letter is addressed to you outside of the United States) to file a petition with the 
United States Tax Court for a redetermination of the deficiency. You can get a copy of the rules for filing a 
petition and a petition form you can use by writing to the address below. 
United States Tax Court, 400 Second Street, NW, Washington, DC 20217 
The Tax Court has a simplified procedure fo:i; small tax cases when the amount·in dispute for each tax year is· 
$50,000 or less. +r you intend to file a petition for multiple tax years and the amount in dispute for any one or 
more of the tax years exceed,s $50,000, this simplified procedure is not available to you. If you use this . 
simplified procedure,, you cannot appeal the Tax Court's decision. You can get information pertaining to the 
simplified procedure for small cases from the Tax Court by writing to the court at the above address ,or from 
the court's internet site at www.ustaxcourt.gov. 
Letter 531-T (11·2007) 
Catalog Number. 40222A 
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Send the completed petition form, a copy of this letter, and copies of all statements and/or schedules you 
received with this letter to the Tax Court at the above address. The Court cannot consiqer your case if the 
petition is filed late. The petition is considered timely filed ifthe postmark date falls within the prescribed 90 
or 1 SO day period and the envelope contafuing the pe~tion is properly addressed with the correct postage. 
The time you have to file a petition with the court is set by law and canp.ot be e.xtended or suspended. Thus, 
contacting the Internal Revenue Service (IRS) for more information, or receiving other correspon~ence from 
the ~ won't change the allowable period for filing a petition 'V.'.ith the Tax Court. 
As required by law, separate notices are sent to husbands and wives. Ifthls letter is addressed to both husband 
~d wife, and both want to petition the Tax Court, both must sign and· file the. petition or each must file a · 
separate, ·Signed petition. If more than one tax year is shown above, you may file one petition form showing all 
of the ye~s yo:u are contesting. · 
You may represent yourself before the Tax Court, or you may be represented by anyone admitted to practice 
before the Tax Court. 
If you decide not to file a petition with the Tax Court, please sign: the enclosed waiver form and return it to us 
at the IRS address on the top of the first page of this letter. This will permit us to assess the deficiency quickly 
and can help limit the accumulation of interest. 
If you decide not to sign and :return the waiver, and you do not file a petition with the Tax Colµt witlrin, the time 
limit, the law requires us to assess and bill you for the deficiency after 90 days from the date of this letter (150 
days if this letter is addressed to you outside the United States). 
NOTE: If you are a C-corporation, section 662i(c) of the Internal Revenue Code r~quires that we charge an 
interest rate two percent higher than the normal rate on corporate underpayments in excess of $100,000. 
If you have questions about this letter, you may write to or call the contact person whose name, telephone 
number, m:td IRS address are shown on the front of this letter. If you write, please include your telephone 
number, the best time for us to call you if we need more infotmation, and a copy of this. letter to help us 
identify your account. Keep the original letter for your recorqs. If you prefer to call and the telephone number 
is outside your local calling area, there will be a long distance charge to you. 
The contact person can access your tax information and help you get answers. You also have the right to 
contact .the office of the Taxpayer Advocate. Taxpayer Advocate assistance is not a substitute for established 
IRS procedures such as the formal appeals process. The Taxpayer Advocate is not able to reverse legally 
correct tax determinations, nor extend the time fixed by law that you have to file a petition in the U.S. Tax 
Court. The Taxpayer Advocate can, however, see that a tax matter that may not have been resolved through 
normal channels gets prompt and proper handling. If you want Taxpayer Advocate assistance, please contact 
the Taxpayer Advocate for the IRS office that issued this notice of deficiency. See the enclosed Notice 1214, 
Helpful Contacts fo1' Your ''Notice of Deficiency", for Taxpayer.Advocate telephone numbers and addresses. 
Thank you for your cooperation. 
Enclosures: 
Explanation of tax changes 
Waiver 
Notice·1214 
Sincerely, 
Douglas H. Shuiman 
Commissioner ......,.. 
By -/~ ~ Tim Conley . 
Technical Services Territory Manager \Ir' 
Letter 531-T (11·2007) 
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Page: 3 
Continuation Sheet . 
NAME: Walter C. Minnick & A. K Lienhart TIN: 
~terest on Deficiencies 
. . . 
Interest on Deficie~cies Will accrue from the du:e date of the re~ until paid. · ··· 
Accuracy-related Penalty IRC section 6662(h) 
Since all or part of the underpayment of tax for the taxable year( s) is attributable to one or more of (1) 
negligence or disregard of rules or regulations, (2) any substantial understatement of income tax, or 
(3) any substantial valuation overstatement, an addition to the tax is charged as provided by section 
6662(a) of the Internal Revenue Code. To the extent that a portion of the underpayment to which this 
section applies is attributable· to one or more gross valuation misstatements, the penalty is forty ( 40) 
percent of the portion· of the underpayment of tax attributable to each component of this penalty: In. 
addition, interest is computed on this penalty from the due date of the return (including any 
·extensions). 
000074
Form 4089-B 
(October 1999) 
Name a~d address of taxpayer(s) 
Walter C. Minnick and A. K Lienhart 
12578 North Schicks Ridge Road 
Boise ID 83714-9456 
Department of ~e Treasury- Internal Revenue Service 
. Notice of Deficiency-Waiver 
Symbols 
MS:Wl40 
Social Security or Employer ldentifieation Number · 
------ ~( . 
Kind ottax Ii] Copy to authorized representative 
Bruce W. Stratton 
Income 
Tax Year Ended: 
Deficiency: · 
Increase in tax 
Penalties 
!RC 6662(h) 
398 South 9th Street, Suite 290 
Boise, ID 83702 
DEFICIENCY - Increase in Tax and Penalties 
December 31, 2007 December 31, 2008 
$42,305.70 $140,877.00. 
16,922.10 56,350.80 
See the attached explanation for the above deficiencies 
I consent to the immediate assessment and collection of the deficiencies (increase In tax and penalties) shown above, plus any 
interest provided by law. 
Your Signature 
--..... (Date signed) 
Spouse's Signature 
{If A Joint Return ~ Was Filed) (Date signed) 
Taxpayer's 
Representative 
--..... Sign Here (Date signed) 
Corporate Name 
--..... 
Corporate Officers c: {Title} Sign Here {Signature] (Signature) (T1tle] (Date signed) (Date signed} 
If you agree, please sign one copy and return it; keep the other copy for yciur records. 
Cat No. 29000E www.irs.gov Form 4089-B c10-1sse) 
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Form 4089·B 
(October 1999) 
Department of the Tre~sury- Internal Revenue Service 
Notice of Deficiency'."Waiver 
Symbols 
MS:W140 
_Name and address oftaxpayer(s) 
Walter C. M'mnick and A. K Lienhart 
12578 North Schicks Ridge Road 
Bpise ID 83714-9456 
Social Security or Employer Identification Number 
Kind of tax 
Income 
Tax Year Ended: 
Deficiency: 
Increase In tax 
Penalties 
!RC 6()62(h) 
IZJ Copy to authorized representative 
Tim A. Tarter, ESQ. 
2400 ;East Arizona Biltmore Circle 
Suite 1430 
Phoenix, AZ 85016 
. . L 
DEFICIENCY - Increase In Tax and PenalUes 
December 31, 2007 December 31, 2008 
$42,305.70 $140,877.00 
16,922.10 56,350.80 
See the attached explanation for the above deficiencies 
I consent to the immediate assessment and collection of the deficiencies (increase in tax and penaities) shown above, plus any 
Interest provided by law. 
Your Signature ~ (Date signed) 
Spouse's Signature 
{If A Joint Return 
---.. Was Filed) (Date signed) 
Taxpayer's 
Representative ~ Sign Here (Date signed} 
Corporate Name ~ 
Corporate OffiGers c: (T/Uo} Sign Here (Signature} (Signature} (T/Ue} (Date signed} (Date signed} 
If you agree, please sign· one copy and return It; keep the other copy for your records, 
cat. No. 29000E www.irs.gov Form 4089·8 (10.1999) 
. ·-. 
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Instructions for Form 4089 B 
Note: 
If you consent to the assessment of the amounts shown in this waiver, please sign and return it in order to limit the accumulation of 
interest and expedite our bill to you. Your consent will not prevent you from filing a claim for refund (after you have paid the tax) if 
you later believe you are entitled to a refund. It will not prevent us from later determining, ifnecessary, that you owe additional tax; 
nor will it extend !he tiine provided by law for either actio~. 
If you later file a claim and the Internal Revenue Service disallows it, you may file suit for refund in a district court or iii the United 
States Claims Court, but you may not file a petition with the United States Tax Court. 
Who Must Sign· 
. . 
If this waive~ is for any year(s) for which you filed a joint return, both you and your spouse must sign the original and duplicate of 
this form. Sign your name exactly as it appears on the return. If you are acting under power of attorney for your spouse, you may sign 
as agent for him or her. · 
For an agent or attorney actiJlg under a power ofattomey, a power of attorney must be sent with this form ifnot previously filed. 
For a person acting in a fiduciary capacity'(executor, administrator, trustee), file Form 56, Notice Concerning Fiduciary 
Relationship, with this form if not previously filed. 
For a corporation, enter the name of the corporation followed by the signature and title of the officer(s) authorized to sign. 
Optional Paragraphs 
A check in the block to the left of a paragraph below indicateil that the paragraph applies to your situation. 
D The amoUllt shown as the deficiency may not be billed, since all or part of the refund due has been held to 
offset all or a portion of the amount of the deficiency. The amount that will be billed, if any, is shown on 
the attached examination report. 
D The ~ount shown as a deficiency may not be billed, since the refund due will be reducCd by the amount 
of the deficiency. The net refund due is shown on the attached examination report. 
Cat. No. 29000E www.frs.gov Form 4089-B (1CJ.1999) 
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ORlG\t~AL 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
MAY i U 2013 
Boise, ID 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~-
Case No. CV OC 1210339 
PLAINTIFFS' RESPONSE TO 
DEFENDANTS' FffiST SET OF 
INTERROGATORIES, REQUESTS 
FOR PRODUCTION AND 
REQUESTS FOR ADMISSION 
GENERAL OBJECTIONS 
Insofar as the Interrogatories, Requests for Production and Requests for Admission that 
comprise Defendants' First Set are modified or expanded by the "Preliminary Statement" and 
"Definitions," Plaintiffs make the following objections. 
1. Plaintiffs object to the extent any inquiry or request seeks privileged attorney-
client communication or attorney work product, and further objects to identifying withheld 
documents in these categories as overly burdensome, unnecessary and unwarranted. 
PLAINTIFFS' RESPONSE TO DEFENDANTS' FIRST SET OF INTERROGATORIES, REQUESTS FOR 
PRODUCTION AND REQUESTS FOR ADMISSION - 1 
000079
ANSWER TO INTERROGATORY NO. 5: Plaintiffs object to this Interrogatory as 
vague and confusing, insofar as some of the words and phrases may be subject to differing 
interpretation and the meaning intended or assumed by Defendants and/or their counsel is not 
clearly evident. This is particularly applicable to the phrase "donate the land," which 
mischaracterizes the easement at issue in this case. Plaintiffs further object to the extent the 
Interrogatory assumes a decision-making process which is inconsistent. with the facts and 
circumstances of the case. Without waiving such objections and in a good faith effort to 
reasonably interpret the Interrogatory, Plaintiffs provide the following response. 
In the spring of 2004 Walter Minnick ("Minnick") was engaged in discussions relating to 
the potential sale of a significant portion of the land which ultimately became known as the 
Showy Phlox Estates Subdivision to Ken Stoltz for a residential development. In the course of 
the ensuing discussions, in roughly June 2004, Minnick decided that rather than sell the land, he 
wanted to develop it himself. At the time, Minnick was aware that the land he owned, as well as 
the surrounding property subject to development by others, contained certain critical wildlife and 
plant habitat, wetland, watershed, riparian, natural scenery and other conservation values. Part of 
this awareness was from a donor party he recalls attending in 2003 sponsored by the Land Trust 
of Treasure Valley ("LTTV"). Contemporaneous to his decision to pursue the development it 
was his desire and intent to develop his property so as to preserve and maintain those values to 
the extent practical and economically feasible through self-imposed, perpetual limitations and 
restrictions on its future use and enjoyment. Sometime in the fall or early winter of 2004, as near 
as Minnick can presently recollect, he had informal conversations with Tim Breuer, then the 
Open Space & Trail Coordinator with Ada County, and people associated with the LTTV about 
embodying the limitations and restrictions in a conservation easement to be granted to the L TTV. 
PLAINTIFFS' RESPONSE TO DEFENDANTS' FIRST SET OF INTERROGATORIES, REQUESTS FOR 
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The specifics of the eventual conservation easement which defined the character of the donation 
at issue in this case were something that evolved over time, continuing until the subject 
conservation easement was prepared and finalized by Defendants, presented by them to Minnick 
as sufficient for his signature, and then recorded by Defendants on September 7, 2006. 
INTERROGATORY NO. 6: Please describe when you first become [sic] aware 
of the potential income tax benefits associated with donating a conservation easement and how 
that information was first brought to your attention. 
INTERROGATORY NO. 6: Minnick is unable to identify a date when he first became 
aware of potential income tax benefits associated with donating conservation easements and 
other interests in real property for conservation purposes. As an active conservation advocate for 
his entire adult life, and particularly as a member of the national board to the Wilderness Society, 
he has had such awareness for many years prior to the conservation easement in this case. 
INTERROGATORY NO. 7: Please describe when you first decided to claim the 
conservation easement at issue as a charitable donation for the purposes of a t:pc deduction and 
I 
the circumstances leading to that decision. 
ANSWER TO INTERROGATORY NO. 7: Plaintiffs object to this Interrogatory as 
vague, insofar as some of the words and phrases may be subject to differing interpretation and 
the meaning intended or assumed by Defendants and/or their counsel is not clearly evident. 
Plaintiffs further object to the extent the Interrogatory assumes a decision-making process which~ 
is inconsistent with the facts and circumstances of the case. Without waiving such objections 
and in a good faith effort to reasonably interpret the Interrogatory, Plaintiffs provide the 
following response. 
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Seeking a charitable deduction for tax purposes was part of Minnick's thinking from the 
time of the decision to develop the property in June 2004 and continuing throughout 
implementing the development. Making a formal, dollar-specific claim to the Internal Revenue 
Service ("IRS") with respect to the conservation easement recorded on September 7, 2006 was a 
process that began with seeking an appropriate appraisal, which to Minnick's present 
recollection occurred shortly after that date. According to records in this case, the appraisal was 
finalized September 27, 2007. (See "Bruce Stratton Records," .pdf file entitled "2006 Amended 
Return"). Plaintiffs filed an amended 2006 federal tax return claiming the subject conservation 
easement as a charitable deduction on or about December 20, 2007. (Id.) 
INTERROGATORY NO. 8: Please describe when you first informed Bruce 
Stratton that you intended to claim the conservation easement at issue as a tax deduction and 
what advice, if any, did he provide to you with regard to the conservation easement, including 
but not limited to whether the easement met the I.RS. regulations and whether you should seek 
the assistance of a tax attorney. 
ANSWER TO INTERROGATORY NO. 8: Plaintiffs object to this Interrogatory as 
vague, insofar as some of the words and phrases may be subject to differing interpretation and 
the meaning intended or assumed by Defendants and/or their counsel is not clearly evident. This 
is particularly applicable to the terms "claim," "advice," "I.RS. regulation" and "tax attorney." 
Plaintiffs further object to the extent the Interrogatory assumes a course of dealing with Mr. 
Stratton which is inconsistent with the facts and circumstances of the case. Without waiving 
such objections and in a good faith effort to reasonably interpret the Interrogatory, Plaintiffs 
provide the following response. 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
* * * * * 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
~~~~~~~~~~~~~~~ 
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' RESPONSE TO 
) PLAINTIFFS' FIRST DISCOVERY 
) REQUESTS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
* * * * * 
TO: PLAINTIFFS, and their attorneys of records: 
Defendants, by and through their attorneys of record, Hepworth, Janis & K.luksdal, 
hereby respond to Plaintiffs' First Discovery Requests as follows: 
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INTERROGATORYNO. 5: Whendoyoucontendyour legal representation 
of Walt Minnick on any matter relating to any of the real property which ultimately comprised 
Showy Phlox Estates began and ended? 
ANSWER: Such representation actually began and ended a number of times. 
Defendants first began representing Plaintiff Walt Minnick in approximately April of 2004 with 
regard to the proposed sale of certain property to Kenneth and Terry Stoltz. The real property that 
would have been involved in that sale was ultimately part of the Showy Phlox Estates subdivision. 
HTEH attorneys Brian Ballard and Geoff Wardle provided legal counsel on this project between 
April 8 and June 17, 2004. 
After this deal fell through, Mr. Minnick hired Defendants from time to time and for 
specified and limited purposes primarily related to the entitlement process associated with the Showy 
Phlox Estates subdivision. These discrete assignments continued into March 2012 when HTEH 
helped draft portions of Mr. MiD?-ick's briefing filed with the United States Tax Court. 
Mr. Minninck is a lawyer by training and a sophisticated businessman. Mr. Minnick 
controlled the terms of his relationship with Defendants. He performed a substantial amount of his 
own legal work and asked for Defendants assistance for limited, discrete project-specific purposes 
associated with the Showy Phlox subdivision. 
For example, in early March 2005, Mr. Minnick contacted the firm and asked for 
assistance regarding limitations on Mr. Minnick's ability to subdivide the property, including 
problems associated with an earlier, illegal subdivision. HTEH attorneys Brian Ballard and Geoff 
Wardle provided legal counsel on this discrete project between March 7, 2005 and May 13, 2005. 
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Mr. Minnick contacted the firm again approximately five months later in October 
2005. He asked for assistance connected to representing him at a hearing before the Ada County 
Planning and Zoning Commission with regard to the Showy Phlox Estates subdivision. HTEH 
attorneys Brian Ballard, Geoff Wardle, and Kristin Bjorkman provided legal assistance on this 
discrete project between October 27 and November 3, 2005. 
Mr. Minnick contacted the firm again three months later in February 2006. He asked 
for assistance with the Showy Phlox entitlement process. Defendants' review of the relevant 
documents included the CC&R's and conservation easement at issue to ensure consistency with 
current zoning restrictions and the conditions of subdivision approval set by Ada County. At no time 
was this conservation easement characterized as a gift. Rather, it was a condition placed on the 
preliminary plat approval and one of several easements applicable to the subdivision. Between 
February 13 and March 13, 2006, HTEH attorneys Geoff Wardle and Kristin Bjorkman provided 
legal assistance on this discrete project. 
Mr. Minnick contacted HTEH again four months later in July 2006 asking for 
assistance with: (1) a private road easement issue; (2) further review of the CC&R's in light of the 
private road issu,e; and (3) formation of the homeowners association for the Showy Phlox Estates 
homeowners association. Between July 12 and July 28, 2006, HTEH attorneys Geoff Wardle and 
Kristin Bjorkman provided legal assistance on these discrete projects. 
Mr. Minnick contacted HTEH again a month later at the end of August 2006 asking 
for assistance with recording the relevant documents and closing issues associated with final plat 
approval for the Showy Phlox Estates Subdivision. Later, Mr. Minnick also asked HTEH to help 
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draft certain access easements for Showy Phlox. Between August 28 and September 7, 2006, HTEH 
attorneys Geoff Wardle and Kristin Bjorkman provided legal assistance on these discrete projects. 
Over a year later, in November 2007, Mr. Minnick contacted HTEH asking for 
assistance with regard to an easement issue. Between November 6, 2007 and January 8, 2008, 
HTEH attorneys Geoff Wardle and Kristin Bjorkman provided legal assistance on this discrete 
project. 
Seven months later, in August 2008, Mr: Minnick asked for help with a sight 
obstruction issue raised by ACHD. Between August I and August 1.5, 2008, HTEH attorneys Geoff 
Wardle and Kristin Bjorkman provided legal assistance on this discrete project. 
Beginning in January 2011, HTEH also provided assistance to Plaintiffs with regard 
to tax issues that developed after Mr. Minnick was provided an I.R.S. tax deficiency notice, because 
he claimed an income tax deduction for the conservation easement as a charitable gift. Until that 
time, HTEH was never consulted on the tax deductibility of the conservation easement. 
Each time Mr. Minnick consulted Defendants, he directed the terms of the 
relationship and the scope of work he authorized, and always with an expressed concern about the 
costs of each assignment. He communicated the limited purpose of these assignments via email and 
telephone. 
INTERROGATORY NO. 6: If, in addition to the documents you produced 
in June 2012 (referenced in the attached letter), you are relying on any documents, or other tangible 
things, to support your defenses, denials or any other position that you have taken, or intend to take, 
opposing Plaintiffs claims or causes of action, please identify each document or thing and provide 
a brief description, including the custodian of all such documents and other tangible things. 
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LTHAWLEY 
rlTROXELL 
A~TOilNEYS AND COUNSELORS 
Remit to: 
Boise• Coeur d'Alene• Hailey• Pocatello• Reno 
Hawley Troxell Ennis & Hawley LLP 
877 Main Street, Suite 1000 
Post Office Box 1617 
Boise, Idaho 83701-1617 
EIN: 82-0259668 
208.344.6000 •Fax 208.954..5284 
www.hawleylroxell.com 
Walter C. Minnick 
1094 Hearthstone 
Boise, ID 83702 
File No.: 40824-0002 
Billing At!Drney: GMW 
March 20, 2013 Invoice No.: RECAP 
RECAP INVOICE 
For services through 03/20/13 in connection with the following: 
ASSIST CUENT WITH SALE OF REAL PROPERTY 
Date Attorney/Paralegal 
4/8/04 Brian L. Ballard 
4/9/04 Brian L. Ballard 
Hours 
1.75 
.25 
Legal Services: 
Less Attorney Fee Adjustment: 
Legal Services: 
Disbur5ements & Other Charges: 
Total Due This Invoice: 
Amount Description of Legal Services 
$341.25 CONFERENCE WITH D. KNICKREHM; 
REVIEW AND REDLINE COMMENTS RE 
PURCHASE AND SALE AGREEMENT; 
CONFERENCE WITH CLIENT. 
$48.75 CONFERENCE WITH R. GOODSON RE 
ROADWAY STRIP AND LEASE ISSUES. 
PAYMENT DUE IN U.S. DOLLARS UPON RECEIPT OF INVOICE 
Current charges only. Unpaid balances not included. 
Disbursements not yet recorded will be included in future invoices. 
$27,816.00 
($750.00) 
$27,066.00 
$695.80 
$27,761.80 
After 30 days, a monthly interest charge of 1 % per month from the invoice date (or such lower rate as required by applicable law) will be due. 
Should a collection action or proceeding be necessary, attorney's fees and costs for such collection effort will also be due. 
Hawley Troxell Ennis & Hawley LLP 
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File No.: 40824-0002 March 20, 2013 Invoice No.: ****** 
Date Attorney/Paralegal Hours Amount Description of Legal Services 
4/12/04 Brian L. Ballard .20 $39.00 VOICE MAIL AND TELEPHONE 
CONVERSATION WITH W. MINNICK RE 
STATUS OF DEALAND NEXT DRAFT 
TO COME FROM E. MILLER. 
4/28/04 Brian L. Ballard .50 $97 .50 REVIEw RECEIVED MATERIALS; 
TELEPHONE CALL WITH W. MINNICK; 
CONFERENCE WITH G. WARDLE RE 
OPINION RE ROAD POSSIBILITY IN 
CONTEXT OF CONTRACT WITH 
BUYER. 
5/4/04 Geoffrey Wardle .60 $99.00 REVIEW PLANS FOR PRIVATE DRIVE; 
REVIEW RELEVANT ADA COUNTY 
ORDINANCES; TELEPHONE 
CONFERENCE WITH ADA COUNTY 
PLANNING STAFF ON ROADWAY 
APPROVAL AND APPLICATIONS. 
5/6/04 Geoffrey Wardle 1.00 $165.00 TELEPHONE CONFERENCE WITH G. 
ABRAHMSON AT ADA COUNTY 
PLANNING RE REQIREMENTS FOR 
ACCESS; REVIEW GRADING AND 
HILLSIDE APPLICATION 
REQUIREMENTS; LEA VE VOICE 
MESSAGE FOR BUILDING 
DEPARTMENT REGARIDNG BUILDING 
CODE REQUIREMENTS; REVIEW 
INTERNATIONAL BUILDING CODES RE 
DRIVE WAY REQUIREMENTS; 
TELEPHONE CONFERENCE WITH J. 
DENSMER AT ROYLANCE RE NORTH 
ADA COUNTY FIRE DISTRICT 
REQUIRMENTS; REVIEW PERMIT 
APPLICATIONS. 
517104 Brian L. Ballard .25 $48.75 CONFERENCE WITH G. WARDLE RE 
RESULTS OF INQUIRY AND MEETING 
WITH CLIENT NEXT WEEK. 
517104 Geoffrey Wardle .40 $66.00 CONFERENCE WITH B. BALLARD RE 
STATUS OF MATIER AND 
DISCUSSIONS WITH COUNTY; 
TELEPHONE CONFERENCE WITH 
CLIENT RE STATUS OF MATTER AND 
MEETING. 
5/10/04 Brian L. Ballard .50 $97.50 MEETING WITH CLIENTS RE STATUS 
AND STRATEGY (NO CHARGE TO 
CLIENT FOR ONE HALF OF CHARGE 
FOR TWO Attorney MEETING). 
5/10/04 Geoffrey Wardle .50 $82.50 MEET WITH CLIENT RE ENTITLEMENT 
. ISSUES (NO CHARGE TO CLIENT FOR 
ONE HALF OF CHARGE FOR TWO 
Attorney MEETING). 
5/12/04 Geoffrey Wardle .30 $49.50 TELEPHONE CONFERENCE WITH P. 
STIBUREK RE APPLICATION AND 
ROYLANCE; DRAFT MEMO TO J. 
DENSMER AND P. STIBUREK RE 
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Date Attorney/Paralegal Hours Amount Description of Legal Services 
SCOPE OF PROJECT. 
5/19/04 Brian L. Ballard .10 $19.50 RECEIVE AND BRIEF REVIEW OF 
CONTRACT DRAFT FROM E. MILLER. 
5/24/04 Brian L. Ballard .10 $19.50 RECEIVE AND BRIEF REVIEW OF MAP 
EXHIBIT FROM E. MILLER. 
5/25/04 Brian L. Ballard 3.00 $585.00 TELEPHONE CONVERSATION WITH W. 
MINNICK TO GO OVER ALL CHANGES 
REQUIRED TO E. MILLER DRAFT 
CONTRACT; WORK ON REVISIONS TO 
CONTRACT (EXTENSIVE, AS E. MILLER 
HAD DEAL OPPOSITE OF CLIENT 
DISCUSSIONS WITH BUYER). 
5/26/04 Brian L. Ballard 2.00 $390.00 CONTINUE WORK ON CONTRACT 
· REVISIONS. 
6/1/04 Brian L. Ballard .25 $48.75 E-MAIL FROM W. MINNICK RE BUYER 
RENEGE; CONFERENCE WITH G. 
WARDLE RE RESPONSE TO W. 
MINNICK INQUIRY. 
6/2/04 Brian L. Ballard .10 $19.50 BRIEF WORK ON RESPONSE TOW. 
MINNICK E-MAIL QUESTIONS; 
CONFERENCE WITH G. WARDLE RE 
SAME. 
6/9/04 Geoffrey Wardle .20 $33.00 CONFERENCE WITH B. BALLARD RE 
ISSUES RAISED IN CLIENTS E-MAIL; 
DRAFT MEMORANDUM RE SAME. 
6/16/04 Geoffrey Wardle 1.40 $231.00 REVIEW CLIENT'S REQUESTED 
INFORMATION AND PREPARE FOR 
MEETING; REVIEW ZONING 
REQUIREMENTS; REVIEW ADA 
COUNTY PARCEL INFORMATION; 
CONFERENCE WITH B. BALLARD. 
6/17/04 Brian L. Ballard .50 $97.50 ATTEND CONFERENCE WITH W. 
MINNICK. 
6/17/04 Geoffrey Wardle .60 $99.00 MEET WITH CLIENT ON LAND USE AND 
DEVELOPMENT ISSUES. 
3nto5 Geoffrey Wardle . 60 $105.00 REVIEW DECLARATION FROM CLIENT . 
3/8/05 Geoffrey Wardle 2.10 $367.50 REVIEW DECLARATION AND DRAFT 
MEMORANDUM TO B. BALLARD RE 
SAME. 
3/17/05 Brian L. Ballard .50 $100.00 TELEPHONE CALL WITH PATTY; 
FINALIZE PRELIMINARY NOTES AND E-
MAIL TO PATTY. 
4/1/05 Brian L. Ballard .25 $0.00 TELEPHONE CALL WITH W. MINNICK 
AND G. WARDLE; G. WARDLE TO 
FOLLOW UP AND REPORT BACK TOW. 
MINNICK. (NO CHARGE TO CLIENT) 
4/1/05 Geoffrey Wardle 1.80 $315.00 CONFERENCE WITH CLIENT; REVIEW 
RELEVANT ROAD DESIGN STANDARDS 
AND DEVELOPMENT ISSUES RELATED 
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Date Attorney/Paralegal Hours Amount Description of Legal Services 
TO FOOTHILL DEVELOPMENT; 
CONFERENCE WITH PINNACLE 
ENGINEERING AND OtherS 
REGARDING APPLICABLE 
STANDARDS; DRAFT MEMO TO B. 
BALLARD RE STATUS OF MA TIER. 
4/5/05 Geoffrey Wardle .20 $35.00 REVIEW VOICE MESSAGE FROM 
CLIENT AND RESPOND; REVIEW 
FOLLOW UP MESSAGE FROM CLIENT. 
4n/05 Geoffrey Wardle .30 $52.50 TELEPHONE CONFERENCE WITH 
CLIENT RE POTENTIAL MEETING; 
TELEPHONE CONFERENCE WITH R. 
SMITH RE ENGINEERING ISSUES. 
4/8/05 Geoffrey Wardle .10 $17.50 TELEPHONE CONFERENCE WITH 
CLIENT RE TANK ISSUES. 
4/14/05 Geoffrey Wardle .50 $87.50 REVIEW VOICE MESSAGE FROM W. 
MINNICK; TELEPHONE CONFERENCE 
WITH W. MINNICK RE CC&R ISSUES; 
REVIEW DOCUMENTS FROM P. 
STIBUREK 
4/15/05 Geoffrey Wardle .40 $70.00 REVIEW DOCUMENTS FROM CLIENT 
AND CLIENT COMMENTS; REVISE 
DOCUMENTS; TELEPHONE 
CONFERENCE WITH CLIENT RE 
MATTER. 
4/22/05 Geoffrey Wardle 3.30 $577.50 REVIEW E-MAIL FROM CLIENT; 
REVIEW AND REVISE CC&R'S; 
CONFERENCE WITH B. BALLARD RE 
DECLARATION ISSUES. 
4/26/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT RE MEETING; REVIEW 
DECLARATION ISSUES; REVIEW PLAT 
ISSUES; PREPARE FOR MEETING. 
4/27/05 Geoffrey Wardle 1.20 $210.00 MEET WITH CLIENT; REVIEW 
REVISIONS TO PLAT; CONFERENCE 
WITH R. SMITH RE ENGINEERING 
ISSUES. 
4/28/05 Geoffrey Wardle .90 $157.50 REVIEW LETTER FROM COUNTY P&Z 
REGARDING LOT STATUS OF 
PROPERTY; REVIEW E-MAILS AND 
CODE PROVISIONS; TELEPHONE 
CONFERENCE WITH CLIENT RE 
ISSUES RELATED TO COUNTY 
LETTER; DRAFT MEMORANDUM TO 
CLIENT RE CC&R REQUIRMENTS 
UNDER THE CODE. 
5/10/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT RE PLAT AND APPLICATION 
ISSUES. 
5/13/05 Geoffrey Wardle .40 $70.00 REVIEW CORRESPONDENCE TO K. 
STOLTZ; REVIEyv CLIENT'S E-MAIL RE 
STOLTZ RESPONSE; DRAFT 
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RESPONSE AND TRANSMIT VIEW 
DOCUMENTATION. 
10/27/05 Brian L. Ballard .00 $0.00 CONFERENCE CALL WITH W. MINNICK 
AND G. WARDLE. 
10/27/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT RE REVIEW OF CC&R'S AND 
PREPARATION FOR HEARING. 
10/28/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT AND B. BALLARD RE PUBLIC 
HEARING AND ENTITLEMENT ISSUES. 
10/29/05 Geoffrey Wardle .90 $157.50 REVIEW DOCUMENTS FROM CLIENT; 
DRAFT MEMO TO B. BALLARD RE 
ZONING AND HEARING ISSUES. 
10/31/05 Brian L. Ballard .00 $0.00 BRIEF CONFERENCE WITH G. WARDLE 
RE STATUS OF APPLICATION; E-MAIL 
TOW. MINNICK RE TUESDAY 
MEETING. 
10/31/05 Geoffrey Wardle .40 $70.00 REVIEW REVISIONS TO DECLARATION 
PROPOSED BY CLIENT. 
10/31/05 Kristin Bjorkman 2.00 $270.00 REVIEW DECLARATION FOR ISSUES 
AND INCONSISTENCIES. 
11/1/05 Brian L. Ballard 1.00 $200.00 E-MAIL FROM AND TOW. MINNICK RE 
MEETING TODAY; BRIEF 
CONFERENCE WITH G. WARDLE RE 
SAME; ATTEND TEAM MEETING WITH 
M. LEATHERMAN, D. GIVENS, G. 
WARDLE AND W. MINNICK 
11/1/05 Geoffrey Wardle · 1.20 $210.00 REVIEW OUTSTANDING ISSUES WITH 
B. BALLARD; MEETING WITH CLIENT 
ON LAND USE MA TIERS. 
2/13/06 Geoffrey Wardle .20 $37.00 REVIEW ISSUES RELATED TO CC&R'S. 
2/13/06 Kristin Bjorkman .80 $108.00 REVIEW AND REVISE CLIENT'S 
REVISIONS TO DECLARATION RE 
BUILDING ENVELOPE AND 
CONSERVATION EASEMENTS. 
2/15/06 Geoffrey Wardle 1.60 $296.00 REVIEW AND REVISE DECLARATION; 
DRAFT ADDITIONAL LANGUAGE FOR 
INCLUSION IN DECLARATION. 
2/16/06 Geoffrey Wardle .50 $92.50 DRAFT MEMORANDUM TO CLIENT RE 
REVIEW AND REVISIONS TO 
DECLARATION. 
2/22106 Geoffrey Wardle .70 $129.50 REVIEW CONSERVATION EASEMENT. 
2/27/06 Geoffrey Wardle 1.40 $259.00 REVIEW CONSERVATION EASEMENT 
STATUTE; REVISE CONSERVATION 
EASEMENT AND TRANSMIT TO 
CLIENT. 
2/28/06 Geoffrey Wardle .20 $37.00 REVIEW COMMENTS FROM CLIENT ON 
EASEMENT; REVIEW PLAT DRAFT. 
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3/6/06 Geoffrey Wardle .70 $129.50 TELEPHONE CONFERENCE WITH C. 
MEYER RE CONSERVATION 
EASEMENT ISSUES; DRAFT E-MAIL TO 
W. MINNICK RE SAME; REVIEW 
CONSERVATION EASEMENT MODEL 
AND PROPOSE LANGUAGE IN 
ORDINANCE. 
317/06 Geoffrey Wardle 1.30 $240.50 TELEPHONE CONFERENCE WITH W. 
MINNICK RE EASEMENT ISSUES; 
TELEPHONE CONFERENCE WITH C. 
M~YER RE EASEMENT ISSUES; 
REVISE EASEMENT AND TRANSMIT TO 
C. MEYER. 
3/8/06 Geoffrey Wardle .30 $55.50 REVIEW LANGUAGE PROPOSED BY C. 
MEYER AND RESPOND; REVIEW AND 
RESPOND TO C. MEYER'S 
CLARIFICATION. 
3/13/06 Geoffrey Wardle .20 $37.00 REVIEW COMMENTS FROM CLIENT; 
TELEPHONE CONFERENCE WITH C. 
MEYER RE REVISIONS TO DOCUMENT 
AND PREPARATION OF EXECUTION 
ORIGINALS. 
7/12/06 Geoffrey Wardle .40 $74.00 REVIEW E-MAIL FROM CLIENT RE 
EASEMENT; TELEPHONE 
CONFERENCE WITH M. SHULTZ RE 
EASEMENT ISSUE; REVIEW 
EASEMENT LEGAL DESCRIPTION AND 
DEPICTION. 
7/12/06 Kristin Bjorkman .10 $13.50 DISCUSSION WITH G. WARDLE RE 
EASEMENT ISSUES. 
7/13/06 Kristin Bjorkman . 80 $108.00 DRAFT PRIVATE ROAD EASEMENT . 
7/19/06 Geoffrey Wardle .40 . $74.00 REVIEW AND REVISE EASEMENT; 
REVIEW STATUS OF CC&R'S AND 
FOLLOW-UP WITH CLIENT RE 
FORMATION OF OWNERS 
ASSOCIATION. 
7/19/06 Kristin Bjorkman 1.80 $243.00 REVIEW REVISED CC&RS; DRAFT 
ARTICLES OF INCORPORATION; 
DRAFT BYLAWS; DISCUSSION WITH G. 
WARDLE AND REVISE GRANT OF 
PRIVATE ROAD EASEMENT; E-MAIL TO 
M. SCHULTZ RE REDUCED PLAT 
NEEDED. 
7/20/06 Geoffrey Wardle .30 $55.50 REVIEW CC&R ISSUES WITH K. 
BJORKMAN. 
7120106 Kristin Bjorkman 1.10 $148.50 CONTINUE TO DRAFT BYLAWS; 
RECEIPT OF PLAT DEPICTION FROM 
M. SCHULTZ; ATTACH EXHIBITS TO 
GRANT OF PRIVATE DRIVE 
EASEMENT. 
7/24/06 Geoffrey Wardle .70 $129.50 REVIEW VOICE MESSAGE FROM 
CLIENT; REVIEW, REVISE AND 
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FINALIZE DOCUMENTS FOR 
SUBDIVISION; TELEPHONE 
CONFERENCE WITH CLIENT RE 
SIGNING DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
EASEMENT ISSUES. 
7/24/06 Kristin Bjorkman 5.00 $675.00 DRAFT REDLINE OF BYLAWS AND 
ARTICLES OF INCORPORATION; 
DISCUSSION WITH G. WARDLE RE 
REVISIONS TO CC&RS, BYLAWS, 
ARTICLES AND GRANT OF PRIVATE 
ROAD EASEMENT. 
7/25/06 Geoffrey Wardle .20 $37.00 REVISE AND FINALIZE ARTICLES OF 
INCORPORATION. 
7/25/06 ·Kristin Bjorkman 1.30 $175.50 REVISE CC&RS, ARTICLES, BYLAWS 
AND GRANT OF PRIVATE ROAD 
EASEMENT. 
7/27/06 Geoffrey Wardle .60 $111.00 MEET WITH CLIENT TO EXECUTE 
DOCUMENTS; REVISE DECLARATION 
TO ADDRESS ASSESSMENT ISSUES. 
7127106 Kristin Bjorkman .60 $81.00 CONFERENCE WITH W. MINNICK AND 
G. WARDLE RE ASSESSMENT OF LOT 
3, BLOCK 1, PORTER SUBDIVISION; 
REVISE DECLARATION RE SAME. 
7127106 Chris B. Green .20 $25.00 PREPARE LETTER TO ADA COUNTY 
RECORDER TO RECORD GRANT OF 
PRIVATE ROAD EASEMENT. 
7/28/06 Geoffrey Wardle .20 $37.00 REVIEW ISSUES RELATED TO PLAT; 
TELEPHONE CONFERENCE WITH C. 
MEYER RE EASEMENT. 
7/28/06 Chris B. Green .10 $12.50 E-MAIL RECORDED COPY OF GRANT 
OF PRIVATE ROAD EASEMENT TOW. 
MINNICK, M. SCHULTZ AND M. MARKS. 
8/28/06 Geoffrey Wardle .30 $55.50 REVIEW AND RESPOND TO VOICE 
MESSAGE FROM CLIENT; TELEPHONE 
CONFERENCE WITH CLIENT RE 
POTENTIAL 1031 ISSUE. 
9/5/06 Geoffrey Wardle .30 $55.50 TELEPHONE CONFERENCE WITH 
CLIENT RE RECORDING OF 
DOCUMENTS AND CLOSING ISSUES; 
REVIEW STATUS OF DOCUMENTS AND 
MISSING EXHIBITS. 
9/5/06 Kristin Bjorkman .20 $27.00 DISCUSSION WITH G. WARDl:.E RE 
RECORDATION OF CONSERVATION 
EASEMENT AND CC&RS; REVIEW FILE 
FOR ORIGINAL DOCUMENTS. 
9/6/06 Geoffrey Wardle 5.60 $1,036.00 TELEPHONE CONFERENCE WITH C. 
MEYER RE EASEMENT; REVIEW AND 
FINALIZE EXHIBITS FOR DOCUMENT; 
TELEPHONE CONFERENCE WITH P. 
STIBUREK RE OUTSTANDING ITEMS; 
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REVIEW FINAL PLAT; TELEPHONE 
CONFERENCE WITH T. BREUER RE 
EASEMENT ISSUES AND EXECUTION 
OF DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
EASEMENT ISSUES; REVISE 
DECLARATION; CONFERENCE WITH K. 
BJORKMAN RE DECLARATIONS OF 
EASEMENT; REVISE DECLARATION OF 
PRIVATE ROAD ACCESS EASEMENTS; 
DRAFT LETTER TO T. BREUER RE 
WORK ON EASEMENTS; REVIEW 
MESSAGE FROM K KUZIS; REVIEW 
MATTERS RELATED TO INVOICE FOR 
CONSERVATION EASEMENT; FINALIZE 
DECLARATION AND LA TEST 
EASEMENT DOCUMENTS; TELEPHONE 
CONFERENCE WITH TITLE OFFICER 
RE CLOSING ISSUES; CONFERENCE 
WITH CLIENT FOR EXECUTION OF 
DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
STATUS OF MATTER AND ISSUES 
RELATED TO EASEMENT; REVISE 
HORSE PROVISION OF DECLARATION; 
TELEPHONE CONFERENCE WITH T. 
BREUER RE ISSUES IN LETTER 
NOTICE; TELEPHONE CONFERENCE 
WITH C. MEYER AND T. BREUER RE 
REVISIONS TO CONSERVATION 
EASEMENT; FOLLOW UP WITH C. 
MEYER RE LEGAL DESCRIPTIONS AND 
PROPOSED LANGUAGE FOR 
CONSERVATION EASEMENT TO DEAL 
WITH ACCESS EASEMENT ISSUES; 
REVIEW REVISED EASEMENT 
DOCUMENT FROM C. MEYER AND 
RESPOND. 
9/6/06 Kristin Bjorkman 1.00 $135.00 DRAFT THREE INGRESS/EGRESS 
EASEMENTS AND ATTACH EXHIBITS. 
9/6/06 Chris B. Green .50 $62.50 PREPARE RECORDING INSTRUCTION 
LETTER TO TITLEONE RE RECORDING 
DECLARATIONS. 
917/06 Geoffrey Wardle .80 $148.00 REVIEW STATUS OF MATTER AND 
RECORDING; REVIEW FINAL 
EXECUTED DOCUMENT AND APPROVE 
FOR RECORDING; CONFERENCE WITH 
C. GREEN RE ROUTING OF 
DOCUMENTS FOR RECORDING; 
REVISE AND FINALIZE RECORDING 
INSTRUCTIONS; REVIEW AND 
RESPOND TO STATUS REQUEST 
FROM Other PARTIES AS TO 
RECORDING. 
917/06 Chris B. Green .50 $62.50 TELEPHONE CONFERENCES WITH 
TITLE COMPANY; REVISE AND 
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FINALIZE PACKAGE OF EASEMENTS 
TO TITLE COMPANY FOR RECORDING. 
9/29/06 Chris B. Green .30 $37.50 BEGIN ASSEMBLY OF CORPORATE 
DOCUMENTS AND PREPARATION OF 
INDEX FOR CORPORATE BINDER; E-
MAIL COPY OF RECORDED 
CONSERVATION EASEMENT TOT. 
BREUER. 
10/10/06 Geoffrey Wardle .10 $18.50 REVIEW E-MAIL FROM P. STIBUREK 
AND TRANSMIT DOCUMENTS. 
11/6/07 Geoffrey Wardle .50 $97.50 TELEPHONE CONFERENCE WITH W. 
MINNICK RE EASEMENT ISSUES; 
CONFERENCE WITH B. BALLARD RE 
EASEMENT ISSUE; REVIEW PRIOR 
EASEMENT ISSUES AND 
DECLARATION 
11/9/07 Geoffrey Wardle .20 $39.00 TELEPHONE CONFERENCE WITH W. 
MINNICK RE STATUS OF MATTER AND 
PROPOSED COURSE OF ACTION. 
11/12107 Geoffrey Wardle .20 $39.00 REVIEW AND FOLLOW UP ON 
EASEMENT ISSUES. 
11/21/07 Geoffrey Wardle .20 $39.00 REVIEW DOCUMENTS THAT NEED TO 
BE DRAFTED TO RECOGNIZE 
EASEMENT. 
12113/07 Geoffrey Wardle .60 $117.00 REVIEW STATUS OF ISSUES AND 
AMENDMENT TO CONSERVATION 
EASEMENT; CONFERENCE WITH R. 
GOODSON RE ISSUES RELATED TO 
GROSSMAN; OUTLINE EASEMENT 
AMENDMENT AND 
ACKNOWLEDGEMENT. 
12113/07 Kristin Bjorkman .20 $27.00 DISCUSSION WITH G. WARDLE RE 
AMENDMENT TO CONSERVATION 
EASEMENT. 
12114/07 Geoffrey Wardle 1.40 $273.00 CONFERENCE WITH R. GOODSON RE 
STATUS OF MA TIER; REVIEW AND 
REVISE EASEMENT AMENDMENT; 
CONFERENCE WITH K. BJORKMAN RE 
REVISIONS TO DOCUMENT; FINALIZE 
AND TRANSMIT DOCUMENT TO 
CLIENT. 
12114/07 Kristin Bjorkman 2.30 $310.50 REVIEW CONSERVATION EASEMENT; 
REVIEW RECIPROCAL EASEMENT 
AGREEMENT WITH GROSSMAN; 
DRAFT FIRST AMENDMENT TO 
CONSERVATION EASEMENT; DISCUSS 
SAME WITH G. WARDLE; REVISE 
SAME. 
12117/07 Geoffrey Wardle .30 $58.50 REVIEW COMMENTS FROM CLIENT; 
CONFERENCE WITH R. GOODSON RE 
TIMING FOR RESOLUTION OF MA TIER. 
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12/18/07 Geoffrey Wardle .20 $39.00 CONFERENCE WITH R. GOODSON RE 
AMENDMENTS TO PROPOSED 
AGREEMENT. 
12/19/07 Geoffrey Wardle 1.10 $214.50 CONFERENCE WITH R. GOODSON RE 
REVISIONS TO DOCUMENTS; REVIEW 
PRIVATE ROAD STANDARDS; REVISE 
LANGUAGE RE PRIVATE ROAD 
STANDARDS. 
12/21/07 Geoffrey Wardle .40 $78.00 CONFERENCE WITH R. GOODSON RE 
OBJECTIONS THAT GROSSMAN HAS 
TO EASEMENT REVISIONS. 
12/27/07 Geoffrey Wardle .50 $97.50 REVIEW AND REVISE DOCUMENTS; 
CONFERENCE WITH R. GOODSON RE 
STATUS OF MATTER; REVIEW AND 
TRANSMIT LETTER RE CONFLICT 
WAIVER. 
1/2/08 Geoffrey Wardle .50 $105.00 REVIEW LETTER AND REVIEW STATUS 
OF DOCUMENTS; REDLINE AND 
TRANSMIT DOCUMENTS TO CLIENT; 
CONFERENCE WITH R. GOODSON RE 
LETTER AGREEMENT AND REVISION 
TO EASEMENT AGREEMENT. 
1/3/08 Geoffrey Wardle 1.00 $210.00 REVIEW AND RESPOND TO E-MAIL 
FROM CLIENT; REVIEW IMPACT OF 
REQUESTED REVISIONS TO FIRST 
AMENDMENT AND ENFORCEABILITY 
OF EXISTING RIGHTS UNDER 
RECIPROCAL EASEMENT; TELEPHONE 
CONFERENCE WITH CLIENT RE 
STATUS OF MA TIER; CONFERENCE 
WITH R. GOODSON AND FOLLOW UP 
WITH CLIENT. 
1/8/08 Geoffrey Wardle .30 $63.00 REVIEW E-MAIL AND PROPOSAL FROM 
T. BRUER; FOLLOW UP WITH R. 
GOODSON. 
8/1/08 Geoffrey Wardle .30 $63.00 Review potential ACHD issues arising 
from approvals of private streets. 
8/1/08 Kristin Bjorkman .10 $13.50 Discussion with G. Wardle re neighbor 
complaint of private road access to 
Cartwright Road. 
8/7/08 Kristin Bjorkman 2.00 $270.00 Review documents from client relating to 
ACHD demand re approaches to 
Cartwright Road; research with Ada 
County Assessor re property owned by P. 
and A. Bradley; research Idaho law re 
liability of highway district for approving 
approaches not consistent with standards; 
draft proposed response to ACHD; e-mail 
to G. Wardle re same. 
8/11/08 Geoffrey Wardle .30 $63.00 Review status of dispute with ACHD and 
conference with K. Bjorkman re status of 
response to ACHD. 
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8/12/08 Kristin Bjorkman .20 $27.00 Review e-mails between engineers and 
ACHD for status of negotiations on sight-
distance issue. 
8/13/08 Kristin Bjorkman .20 $27.00 Review correspondence between 
engineers and ACHD re sight distances on 
Cartwright Road. 
8/14/08 Geoffrey Wardle .30 $63.00 Conference with K. Bjorkman re status of 
matter; review e-mails between P. Stiburek 
and K. Bjorkman; review ACHD approval 
standards. 
8/14/08 Kristin Bjorkman .30 $40.50 Discussion with G. Wardle re ACHD 
private road standards; review same; e-
mail to P. Stiburek re engineer meeting 
with ACHD. 
8/15/08 Kristin Bjorkman .10 $13.50 E-mail from P. Stiburek re status of 
meeting with ACHD to confirm sight 
distance issues. 
4/16/09 Kristin Bjorkman .30 $40.50 Correspond with engineer re status of 
ACHD's objections to driveway buildout 
and site issues. 
11/29/10 Geoffrey Wardle 1.00 $0.00 Review easement issue, revise and 
finalize corrected document; review plat 
issues and e-mails from M. Schultz. (No 
charge to client.) 
1m11 Geoffrey Wardle .50 $0.00. Telephone conference with T. Tarter re 
IRS action on conservation easement. 
(No charge to client.) 
1/13/11 Geoffrey Wardle 1.20 $282.00 Review declaration and address issue 
raised by Ada County BOGG; draft memo 
to M. Schultz re easement issues; transmit 
declaration and plat to M. Schultz. 
7/5/11 John McGown, Jr. 1.00 $295.00 Review conservation easement materials 
(earlier); discussion of issue with counsel. 
7/6/11 Geoffrey Wardle 1.00 $235.00 Analyze conservation easement issues. 
7/6/11 John McGown, Jr. 1.00 $295.00 Review conservation easement materials 
and provide to G. Wardle; review issues 
with G. Wardle. 
7nt11 Geoffrey Wardle 1.80 $423.00 Review documents from T. Tarter; 
preparation for meeting; meeting with T. 
Tarter; review and transmit documents to 
T. Tarter; follow up on subordination 
issues. 
7/9/11 John McGown, Jr. .90 $265.50 Review materials provided by T. Tarter; 
work on analysis. 
7111/11 Geoffrey Wardle 1.00 $235.00 Follow up on Minnick subordination issues; 
telephone conference with W. Minnick; 
draft subordination document; conference 
with J. McGown re course of action on 
matter; review Ada County Documents. 
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7 /12/11 Geoffrey Wardle .50 $117.50 Follow up on outstanding issues for T. 
Tarter; follow up with US Bank. 
7/13/11 Geoffrey Wardle .20 $47.00 Follow up with J. Smith at us Bank. 
7/15/11 Geoffrey Wardle .2.0 $47.00 Review subordination issues. 
7/15/11 John McGown, Jr. .50 $147.50 Meeting with T. Tarter on issues related to 
tax court litigation. 
7/16/11 Geoffrey Wardle 2.20 $517.00 Draft Subordination Agreement and 
correspondence from U.S. Bank re status 
of subordination agreement. 
7/18/11 Geoffrey Wardle .50 $117.50 Review documents from title company; 
analyze tax issues with J. McGown. 
7/18/11 John McGown, Jr. .20 $59.00 Review meetings with T. Tarter with 
counsel; exchange updates, including 
advantages to stipulating on value; brief 
follow-up. 
7/19/11 Geoffrey Wardle 2.00 $470.00 Review mortgage and finalize 
subordination agreement; finalize letter to 
J. Smith; telephone conference with J. 
Smith re subordination issues. 
7/22/11 Geoffrey Wardle .40 $94.00 Telephone conference with T. Tarter re 
status of matter. 
7/26/11 Geoffrey Wardle .30 $70.50 Follow up with Justin Smith on status of 
matter; telephone conference with J. Smith 
re appraisal and other valuation issues 
related to property. 
7/27/11 Geoffrey Wardle .20 $47.00 Conference with J. McGown re tax issues. 
8/2/11 Geoffrey Wardle .20 $47.00 Telephone conference with J. Smith re 
status of matter. 
8/5/11 Geoffrey Wardle .30 $70.50 Telephone conference with J. Smith and 
follow up with T. Tarter re status of matter. 
8/16/11 Geoffrey Wardle .20 $47.00 Follow up on status of matter. 
8/18/11 Geoffrey Wardle 1.40 $329.00 Meet with T. Tarter; review and follow up 
on other issues; follow up with J. Smith; 
review and revise subordination 
document. 
8/24/11 Geoffrey Wardle .50 $117.50 Follow up with J. Smith; review contacts 
from IRS and follow up with T. Tarter. 
8/26/11 Geoffrey Wardle .20 $47.00 Follow up on status of matter. 
8/29/11 Geoffrey Wardle .80 $188.00 Telephone conference with J. Smith; follow 
up with T. Tarter; review research on 
matter and course of action on appraisals. 
8/29/11 Jake McGrady .20 $29.00 Meet with G. Wardle regarding 
conservation easement research project. 
8/30/11 Geoffrey Wardle 1.20 $282.00 Analyze possible courses of action on 
matter and resolution of outstanding 
issues; review mortgage and other issues 
of concern; telephone conference with T. 
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Tarter. 
8/31/11 Geoffrey Wardle .20 $47.00 Follow up on research. 
9/1/11 Geoffrey Wardle .60 $141.00 Follow up on issues related to amendment 
and course of action on matter. 
9/1/11 Jake McGrady 2.40 $348.00 Draft memorandum regarding whether a 
grantor of conservation easement is 
eligible for a federal charitable income tax 
deduction under l.R.C. section 170(h) 
when the conservation easement purports 
to exist in perpetuity for the benefit of 
conservation values but also pennits 
amendment or modification to the 
easement. 
9/1/11 Jake McGrady 3.70 $536.50 Research question of whether a grantor of 
conservation easement is eligible for a 
federal charitable income tax deduction 
under I.RC. section 170(h) when the 
conservation easement purports to exist in 
perpetuity for the benefit of conservation 
values but also pennits amendment or 
modification to the easement. 
9/1/11 Jake McGrady .40 $58.00 Meet with G. Wardle re findings on 
conservation easement research. 
9/2/11 Geoffrey Wardle 2.60 $611.00 Review documents and research in 
advance of meeting; meet with Ylf. Minnick 
and T. Tarter and follow up on status of 
matter with US Bank; review and revise 
subordination document. 
9/5/11 Geoffrey Wardle .50 $117.50 Revise subordination agreement; draft 
memorandum to J. Smith; follow up with 
client re status of matter. 
9/6/11 Geoffrey Wardle .60 $141.00 Telephone conference with W. Minnick re 
status of matter; telephone conference 
with J. Smith re status of matter; telephone 
conference with T. Tarter re status of 
matter. 
9nt11 Geoffrey Wardle .40 $94.00 Telephone conference with J. Plotkin re 
status of matter; review proposed revisions 
to document. 
9/9/11 Geoffrey Wardle .50 $117.50 Review documents; review voice mail from 
T. Tarter; telephone conference with T. 
Tarter; follow up on outstanding issues 
related to subordination. 
9/12/11 Geoffrey Wardle 1.40 $329.00 Follow up on documentation and issues 
related to subordination documentation. 
9/12/11 Chris B. Green .30 $43.50 Prepare letter to Ada County Recorder for 
recording of Subordination Agreement. 
9/13/11 Geoffrey Wardle .20 $47.00 Follow up on recording of documents. 
9/14/11 Geoffrey Wardle . 20 $47.00 Follow up on status of trial matters . 
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9/15/11 Geoffrey Wardle .40 $94.00 Telephone conference with T. Tarter re 
status of matter. 
1017/11 Geoffrey Wardle .40 $94.00 Conference with T. Tarter re course of 
action on matter. 
10/26/11 Geoffrey Wardle .40 $94.00 Review condemnation of easement issues 
and other problems. 
12/17/11 Geoffrey Wardle .30 $70.50 Review research and follow up with T. 
Tarter on status of matter. 
12/19/11 Geoffrey Wardle .40 $94.00 Review research and follow up on 
outstanding issues related to matter. 
12/19/11 Jake McGrady 3.00 $435.00 Meet with G. Wardle re research involving 
Treas. Reg. § 1.170A-14(g)(6)0~ and 
conservation easements; conduct 
research. 
12/20/11 Geoffrey Wardle .20 $47.00 Review issues related to claim and 
deficiency in proportionality. 
12121/11 Geoffrey Wardle .10 $23.50 Review and respond to inquiry from T. 
Tarter re status of matter and course of 
action. 
2/17/12 Geoffrey Wardle 1.20 $306.00 Meeting with T. Tarter re status of matter 
and course of action; review government's 
documents. 
2121/12 Geoffrey Wardle .20 $51.00 Review status of briefing. 
2121/12 Jake McGrady .10 $16.00 Meet with G. Wardle re research project 
concerning conservation easements. 
2122112 Jake McGrady 1.30 $208.00 Review issue of cy pres and termination of 
conservation easement. 
2129/12 Geoffrey Wardle .30 $76.50 Follow up on research and analysis. 
2129/12 Jake McGrady 3.60 $576.00 Research doctrine of cy pres in Idaho; 
research doctrine of administrative 
deviation in Idaho; research recent tax 
court decisions relating to conservation 
easements; research equitable power of 
courts to modify trusts; research UTC 
implementation in Idaho; research 
mountain states approach to modification 
of trust to achieve tax objectives. 
3/12112 Geoffrey Wardle .90 $229.50 Analyze condemnation scenarios and 
issues related to easement; review 
relevant case law on condemnation 
matters and extinguishment of easement. 
3/12112 Jake McGrady 2.20 $352.00 Draft memorandum to G. Wardle re 
amendment to conservation easement as 
best option for preserving perpetuity 
requirement. 
3/13/12 Geoffrey Wardle .30 $76.50 Analyze extinguishment issues. 
3/14/12 Geoffrey Wardle .40 $102.00 Follow up on status of research; review 
and outline response; follow up with T. 
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Tarter re same. 
3/15/12 Geoffrey Wardle .80 $204.00 Review issues related to briefing and 
exclusion. 
3/16/12 Jake McGrady 2.90 $464.00 Draft first draft of extinguishment reply to 
IRS motion; meet with G. Wardle to 
discuss proportionate increase in value of 
burdened and unburdened property; read 
and review Wyoming Law Review article 
on condemning Conservation Easements; 
determine whether any Idaho law on 
determining condemnation value of 
easement. 
3/17/12 Geoffrey Wardle 5.50 $1,402.50 Review, revise and research issues for 
brief. 
3/18/12 Jake McGrady 2.20 $352.00 Review and edit brief written by G. Wardle; 
draft section for brief related to 
administrative deviation and cy pres; draft 
section for brief related to negligible 
chance of failure to obtain proceeds. 
3/19/12 Geoffrey Wardle 1.00 $255.00 Review and revise documents; follow up 
with T. Tarter. 
3/19/12 Jake McGrady .30 $48.00 Create redline between versions of 
extinguishment argument; final review 
before sending to G. Wardle. 
3/26/12 Geoffrey Wardle .30 $76.50 Review research on conservation 
easements. 
3/27/12 Geoffrey Wardle .20 $51.00 Conference with J. McGrady re additional 
research. 
3/28/12 Geoffrey Wardle .30 $76.50 Review status of matter and review of 
government filing. 
3/28/12 Jake McGrady 1.40 $224.00 Review conservation easement article in 
Probate and Property; review cited article 
entitled Notional Generosity: Explaining 
Charitable Donors' High Willingness to 
Part with Conservation Easement; review 
cited article entitled Conservation 
Easements: New Perspectives in an 
Evolving World. 
4/2/12 Geoffrey Wardle .20 $51.00 Review status of briefing. 
4/4/12 Geoffrey Wardle 2.00 $510.00 Review decision and follow up with T. 
Tarter; telephone conference with W. 
Minnick re status of matter. 
4/10/12 Geoffrey Wardle .50 $127.50 Claim matters. 
4/17/12 Geoffrey Wardle .20 $51.00 Review communication. 
Summary of Legal Services Title Hours Rate Amount 
Brian L. Ballard Partner 1.50 $200.00 $300.00 
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Brian L. Ballard Partner 9.50 $195.00 $1,852.50 
Brian L. Ballard Partner .25 $0.00 ($235.10) 
Geoffrey Wardle Partner 14.30 $255.00 $3,646.50 
Geoffrey Wardle Partner 25.70 $235.00 $6,039.50 
Geoffrey Wardle Partner 2.70 $210.00 $567.00 
Geoffrey Wardle Partner 5.60 $195.00 $1,092.00 
Geoffrey Wardle Partner 17.00 $185.00 $3,145.00 
Geoffrey Wardle Partner 15.10 $175.00 $2,642.50 
Geoffrey Wardle Partner 5.00 $165.00 $825.00 
Geoffrey Wardle Partner 1.50 $0.00 ($514.90) 
Kristin Bjorkman Partner 20.40 $135.00 $2,754.00 
John McGown, Jr. Of Counsel 3.60 $295.00 $1,062.00 
Jake McGrady Associate 14.00 $160.00 $2,240.00 
Jake McGrady Associate 9.70 $145.00 $1,406.50 
Chris B. Green Paralegal .30 $145.00 $43.50 
Services 
Chris B. Green Paralegal 1.60 $125.00 $200.00 
Services 
Total for Legal 
Total Hours: 147.75 Services: $27,066.00 
Date Disbursements and Other Charges Quantity Amount 
3/20/13 Copying 396 $70.62 
3/20/13 Binding 1 $1.27 
3/20/13 Computer Assisted Legal Research 6 $485.54 
3/20/13 Postage 4 $6.17 
3/20/13 Domestic Telecopy 5 $1.20 
7/12/11 Messenger - Pick up from Tim Tarter $4.00 
8/18/11 Messenger $4.00 
9/7/06 Messenger $4.00 
9/8/06 Messenger $4.00 
7/31/06 Messenger 1 $4.00 
9/12/11 Court Fees - ADA COUNTY RECORDER $31.00 
Recording fee - Subordination Agreement 
7125106 CLIENT CHARGES - SECRETARY OF STATE 1 $50.00 
EXPEDIA TED FILING FEE - ARTICLES OF 
INCORPORATION 
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Date 
7127106 
Disbursements and Other Charges 
CLIENT CHARGES - ADA COUNTY 
RECORDER RECORDING FEE - GRANT OF 
PRIVATE ROAD EASEMENT 
Quantity Amount 
$30.00 
Total For 
Disbursements 
and Other 
Charges: 
Total Due This Invoice: 
Invoice No.:****** 
$695.80 
$27,761.80 
Interest on past due amounts will be due if this Invoice is not paid on or before 04119113 
If payment is made by wire remittance, please direct to: 
Hawley Troxell Ennis & Hawley LLP Depository Account 
Wells Fargo Bank, N. A. 
877 W. Main St., Boise, ID 83702 
Bank Routing# 121000248 
Account #003-00017-47 
Please reference your Hawley Troxell Account No. 
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Walt Minnick 
From: 
Sent; 
To: 
Subje~t 
Importance: 
208388 
C_..- Sl_M\1ERWINDS 61:~ _. . 
Patty Stiburek [pstiburek@summerwindsgc.com] 
Thursday, Maroh 17, 2005 8:14 AM 
'Walt Minnick' 
FW;CC&R's 
High 
PAGE 03/39 
B~ian nallard has provided his comments. Ee also said it is very difficult to "do this on 
the cheap.• Any services provided by him could set him up for a lawsuit if he does not do 
a complete job. He feels that this needs more work and if you want his involvement, he 
either needs to do it in a detailed manner or not do it. I do understa.:o.d where he's 
coming from, ~nd perhaps it should be done through him. I'll let you decide at tb..i,~ 
point. You and I could also finish it ~P without their assistance and hope all ia fine. 
I'll do whatever you are comfortable with at this point. 
--·--Original Message-----
From: BLB - Brian Ballard x-486S [mailto:SLS@HTEH.COMJ 
sent: ~ursday, March 17, 2005 lO!OG AM 
To~ pstipurek®S\UlUl'lerwin~sgc.com 
Subjecti RE: CC & R's 
Importance~ High 
** High P~iority ** 
Patty: Per our telephone conversation, what follows are my ve~ p~elimina:r:y, and 
incomplete comments following a cursory review. Thie is intended only to be helpful.to 
you in a.na.lyi~ing whether you would want u~ to do any further work ~n these cc&:R•s. 
Again, thia is by no me.;.ne a.n ~austive o~ co~lete review, and I·make no binding 
representation with respect to same. I can well imagine that it woul~ take at least 
another 8 hours ($1,600 at $200 per hour) and li~ely more to do a proper and thorough 
review oil.X\d revision. 
I trust this is helpful to you. Thanks very much. Regards to Walt (on 
vacation?) ~rian 
PRELIMINARY COMMENTS: 
1. The plat needs to be reviewed to ensure that the concepts con ained in the declaration 
regarding common area, private drives, and utilities are consist nt with tbe design of the 
subdivision. 
, 
1 ~~]. There are in~f1cient detai#i regarding certain is 
pr~iJded fgr ~s~~e~tial anQ ~rrlgatio~ ~se, the exten 
be irrigated or are common facilities for the provisi 
~ the roads are laid out and the extent to which there 
s including how~ i~beil'lS{ 
to which there are common areae to 
of irrigation sexvices, a.nd how 
ill be I:!!ivate roads. 
\ 
3. Section 2.1 contains limitations on tbe construction of telecoTllllunications equipment 
without ~cc approval. While it is generally compatible with current federal regulations, 
it is im)?ortant to note that the ACC cannot deny the erection of satellite dishes less 
{ 
tba:n 315: jn9bes in diameter. The determination of what constitutes "proper screening" may 
prove problematic in the future if you have a property where tb.e placement of a 
permissible satellite dish cannot be nproperly screened" due to toposraphic or design 
issues, i.e., hillside slope~ may interfere with reception and limit placement or shake 
roofed houses must have pole mounted dishes. 
4. Section 2.3 may need to he revised to be more specific as to ehe Grantor•s SW:>Qivieion 
of Lot 1. The Granter retaips the right to divide the property and that is absolute, l however, for mark~g purposes and to avoid '"future liability, there may need to be 
greater specificity regarding the number and minimum size of the permissible lots. 
s. The provision for fines that can be treated as Spec~~l Assea~ments and ultimately 
\u perfectea as recorded liens, as set forth in Sections 2.10, 4.5, s.7, 6.4, is probably not 
!~ 1 ( !¥'> /') 
Ft: '" 
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enforceable in Idaho if ehallen9ed by a homeowner. The statutory provision for _ 
homeowner's ~~~ociation liens doe5 not extend to assessments beyono those providing for 
nreasonable co$~S incurred in the mai nance of conunon are~e consisting of real property 
owned and maintained by the associa on.n 
At least one court bas rejected th imposition of fines via a lien as being unenforceable 
under Idaho Code Section ~S-810 d the legislature recently rejected :an attempt to eJ<;tend 
that statute to the type of spe ial asses5ments epecified in this Oeclaration. The 
Associ~t~on can probably see . d obtain injunctive relief, but should not expect to he 
able to enforce the Declaration with fines v' recording of a lien. 
5. Section 2.13 creates potential future onflict be requiring the Soard to vote on the 
Subdivision connecting to a c mmon sewer ine. 
Extension of sewer service may e cond~ ~oned upon eve;ry property owner joining. 
\)Mo~eover, due to homeowne~ use, topog phic and soil issues, not all of the septic systems 
~ in the Subdivision will likely perfo at the same leval. Some will be more likely to 
fail than others. As such, conditi 'ng connection upon the Board's action creates 
potential £0~ significant future c nfliot, whereas an ~oJute_govenant to_gennect when 
service becomes available ~educ the possibility of con£lict. -.. 
7. Section 2.23 is somewhat ambiguous and shou d be revised as the inclusion of the 
requirement of (vii) does not make it clear ~ ther a pe · ble bueine activity that 
complies with all of the first aix re~reme s still must obta n oar approval or if it 
is an exception. ' ---
It would be better to state that permissib business activities must comply with the 
t:&r-'\first six requirements and then include a sentence that the Board has the right to waive 
~quirements that an owner cannot meet n application by the Owner. L._.--~-.1. 
~ .... a. Section 3.1 is problematic due to the incl~sion of the re requirement that dedic tioh ~ 
may only occur in the future by action of the Board. Additionally, the language c tained 
in section 4 .4 (C) {vii) is insufficient to adeG{lla.tely provide for ,:erivate roa.ds. ically \ .. ,J 
xoads are dedicated by the recording of the Plat. Oe~ication sbouia"bot be condi ioned (.\.,.. 
upon Board app~oval ~ecause dedication typically happens pr±or to.the formation the ' 
Soard. The language in section 3.1 may create a situation where a subsequent bo rd coull,._,rtf 
attempt to nullify a valid dedioation due to the requirement of Board approval. 1~ 
.\ Additiona~ly, many lenders seek to limit the ability of associations to convey way commo ~ 
•• 1.areas and facilities. If the ~oads in the develo~ment are private drives or ar merely v 
t\~~easemexits across other properties, they probably cannot ~e ~edicated in the fut re. If~'*) 
1 lA the roads are going to be private roads and not dedicated public roads then add tional 
5v language needs to be included to ~naure pe;t"petual access and maintenance for al private 
\ \ roads. We need more information on this. 
, 9. Section 3.2{A) discussee t.b.e future connection of fire service to a future centra 
kwater system. That possibility requires additional language along the lines of Sectio~ 
A_1~2.13. l~ tl:l.ere is the possibility of a future central water sy$tem then eve;ryone should 
'' be required to participate at the outset- It ought not be optional and it ought not be 
~~eft to the Board to decide. / 
10. The time period set forth in Section 3.2(D) for completion of eonstruction and 
tlandscaping is probably too lon~ and may resul~ in significant delays in completion. once 
~ ~~struction is started it must be reason."ill;lly pursued if it is then it is highly unlikely 
..,._. t it will take 18 months to complete construction. 
11. As discussed above, the S~eoial ASsessment provided for in Section 
1"-'8.2(G) is probably not enforceable and should be revised to characterize the assessment as 
~ a deposit to repair damage. The association should be prepared to sue for damages or 
0~injunctive relief in th~ ~ve~t of violation and not rely upon Special ASsessme:c.ts and I Liens to :be compensai:ed. 
Section 3.4 references attaohment of the Wild land regulations as an addendwn to the 
:Declaration. The document ought to be an Exhibit rather than addendum aild should be 
.
l ineorporated by reference. ~dditiona.lly, exhibits should be aetached and i.D.eo:rporated for 
,...- .incl~~ion of a copy of the Pla~ as an exhibit a5 well as any other design sta.p,d~rd5 or 
~regulations the Declarat seeks to impose o~t ~he outset. References to rules or standards 
~t to be adopted subsequent to the recording of the Declaration are insufficient to create 
covenants and restrictions that can be enforced as covenants running with the land. 
12. Section 3.5 should he revise~, and the Declaration reviewed globally, to ensure that 
defined terms are being consistently used to avoid ambiguity. ncommon area• sho~id be 
2 
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capital.ized and a def.l,;r;i.:\.eion shoulc;i Pli! provided for "Co¢ea Far:ilities:.11 
Additionally a 9lobal search and replace needs to be done tor the phrase ~(NAME) Estates" 
,"etch still pops up occasionally in Article 4, Section 8 ~ and elsewhere. 
~ 1~) Section 4.4(D) should be revised to clarify what work is in fact being done at the 
.iaoutset~of the dev~joznlent by the Grantor regarding common areas and common facilities. MV , i..,.ii"'"T tJ. rt-t.• ,,,. -r...., 
~ 14. section 4.e has a typographical error in it that needs to be revised, as •ao long" 
needs to oe "as long." Additionally, for ease of fut'l,U'e administration the term •pari 
parsun should be deleted and replaced with language either that the votes of the clagse~ , 
will be "combined e~ally" or that each "class shall exercise its voting rights as ~~t \. L~"forth herein." Additionally, it should be clarified that Sectio~ 4.e relates solely to \ ~ 
r amendments regarding the Association and not amendments to the Declaration, which are ..;\* 
~ governed. in detail by Section 11 . 2 • Q.,... )> AB dist:usi;;ed. above, section. 6. B is onJ.y enforceable to the extent that it relates to ~ 
assessments for maintenanc't Of ~ommon Areas or colill?IQU facilities. The liens it provides 
for are p;i:obably not enforceable if used for Special Assessmebls or to enforce :rulei;i. \J~ l 
is. Article e needs to be clarified and to be more specific. The common water and ~(.:J.'­
irrigation systems should be discussed in more specificity if tbey will in fact be buil ~ 
and utilized. If the Granter is not going to construct either, then in order to limit 
future lial>ility, all references to what may occur should be removed. More specific~ 
14Ilgllage regarding the maintenance, financing, control and necessary easements that 
correspond to common water, sewere, irrigation and road systems n~e~i;i to ~e added. • A 
c\;4 
El\ID 
Brian L. Ballard 
Hawley Troxell Ennie ~ Hawley LLP 
Real Estate Department 
Phone[ 208.388.4968 
Fax:: 208.342.3829 
E-mail: blb@hteh.com 
>>> dPatty Stiburek" <pstiburek@summerwindsgc.com> 03/17/05 7:10 AM 
>>> 
I'm here and ready to discuss. 947-3445 or call my cell phone if I don't answer because 
I'm in tha offiee - 863-6586. 
-----original Message-----
From: aµa · Brian. Ballard x-4868 [mailto~BI.tB@HTEH.COM] 
Sent: Thursday, March 10, 2005 10:24 AM 
To: pstibu~e~®sununerwindagc.com 
SuJ::dect: Re: cc & R's 
Patty: Please give me a call to discuss. 388-4868 ... Bria.n 
Brian L. Ballard 
Hawley Troxell Ennis & Hawley LLP 
~eal Estate Department 
Phone: 208.3BB.~S98 
Fax1 208.342.3829 
E•mail: blb@hteh.com 
>>> dpatty Stiburck'' <pstiburek@summerwindsgc.com> 03/09/0s .9:28 AM 
>>> 
Bow is your review o~ ~he CC = R•s coming? ~ ;IQ;\ow Walt will ask me whon he calls. 
3 
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@Mw -Gefiltr~if~.:4894: Re. t.~~ho~ Flax Subdivision 
From: 
To: 
Date: 
Subject: 
GMW - Geoffrey Wardle x-4894 
BLB - Brian Ballard x-4868 
10/29/2005 9:39:43 PM 
Re: Fw: Showy Flax Subdivision 
I have reviewed the staff reports and Walt's letter. He has still not given us the CC&R's 
There is a staff report and supplemental staff report. The staff recommends approval subject to the 
typical laundry list of conditions to be expected for the site. Walt did not provide all the exhibits or agency 
comments. 
I have highlighted and flagged the high points. 
Stoltz's objections are your typical NIMBY stuff, view, access, safety, environment, etc. 
In reality, Walt's project is clearly authorized by the RR zone and meets the dimensional standards 
required. There is no requirement that your 10 acre lot have to be 3.1 acres by 3.1 acres perfectly square. 
Walt's project meets the private road standards. 
To be ready, all you really have to do is stand up and repeatedly say: 
This project meets the dimensional standards for the zone 
This project will comply with the conditions of approval 
Agency comments support approval of project 
Stoltz's objections are driven by not{1ing but personal animus as he attempted to buy the property and 
subdivide it 
Stoltz has his piece and is just trying to stop anyone else from having there own 
Conditions demanded by Stoltz are not authorized by Ada County Code 
Geoffrey M. Wardle 
Hawley Troxell Ennis and Hawley LLP 
877 Main Street, #1000 
Boise, ID 83706 
Phone: 208-344-6000 
Fax: 208-342-3829 
GMW@HTEH.COM 
CONFIDENTIALITY NOTICE: This communication is intended only for the use of the individual to w~om it 
is addressed and may contain privileged and confidential information. If you are not the intended 
recipient, then any use, dissemination or copying of the communication is prohibited. 
>» BLB - Brian Ballard x-4868 10/28/2005 6:33 PM >» 
Please check all this out so I can be prepared for hearing. Thanks. B 
E§Oge 1·~ 
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TO: ADA COUNTY PLANNING & ZONING COMMISSION 
HEARING DAtE: November 3, 2005 
STAFF:--·· 
FILE NO.: 
oWNER · , · .. · . ·wait :Mmruck·: . 
815 E. Park Blvd, Sui~ 100 
:_.-. .. ,. -···· .~ .. i·-'BoiSe;ID-83712· ·: :.:: · ... 
\~j.: ~·i-:i'.. •,~: .. : .... .. •' ..... :.;:·«· ··.;, .. ·-: .... . ·:,.,• .· .. 
APPUCANT/ 
AGENT .. · 
Megan Leatherman 
. Pinnacle Engineers 
OX SUBDIVISION · 
... 
... ~ •. • "'t.'. 
' .• •.•• #'• 
... ' . . ~ .. · 
12552 W •. Exec:Utive Dr, Suite B 
Boise, ID 82712 
SUMMARY 
. . ~·. . 
.. ~·...; . 
05-tt-sft>s..o4-P~ WALT MINNICK- SHOWY PHLOX SUBDMSION: A Preliminary Plat to 
include 7 single-family residential lot and a private road, Scarlet Gilia Lane. The property 
contains 74 acres and is located on Cartwright Road, near 11442 Cartwright Road, Boise, ID; 
Sections 4 & 9, T. 4N., R 2E.,· B. M The property lies within the Rural Residenf:ial (RR) District 
In order to recommend approval of this application, the Commission must make the following 
.findings: 
1. Section 8-3F-7 of the Ada County Code: FLOOD HAZARD OVERLAY DISTRICT 
~QUJRED FINDING: 
., 
A. In order to approve the application, the board shall find that the proposed subdivision 
or development including new construction or substantial improvements, meets the 
standards as set forth in this.article. 
2. Section 8-3H-6 of the Ada County Code: HILLSIDE OVERLAY DISTRICT REQUIRED 
FINDINGS: 
A. The site is physically suitable for the design and siting of the proposed development 
The proposed development shall result in minimum disturbance of hillside areas; 
B. The grading and excavation proposed in connection with the development shall not 
result in soil erosion, silting of lower slopes, slide damage, flooding, severe scarring, or 
any other geological instability or fire hazard that would adversely affect the public 
health, safety, and welfare; 
File #05-11-S SHOWY PHLOX SUBDIVISION 
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C. Areas not suited for development because of soil, geology, vegetation, or hydrology 
limitationS are deSigria~ as open space use; . 
b. 'Disruption of existing niltive vegetation and wildlife habitat is miriimized; and 
. . . . 
E. . The proposal sets forth sufficient and adecj_uate mitigatiotj, for the identified visual . 
. impacts beyond th~ no~y expected impact of hillside develop~t. · 
3. S~o:n ~5 of_ the Ada County Code:' PRELIM1NAR'!' PLAT REQUIRED FINDINGS: 
A. PrelliDinary Plat 
. . 
l. The de...c:;i~-~onforms to ~e ~dardS estab~ed in Article A of this Chapter; 
.. . . ,, ·. .. 
2. The desi~ complies'with the required improvamints established in Article B of this. 
chapter; :.. . ' "·':· '.· : .. · ",.:-.:~...:: · .. :..' . . . : ·. ' ... :._ .. 
3. if ~pP~le, the proposed SubdiviSioncOtt..plies Withthe stan~ of an applicable . 
overlay .district as Set forth in Chapter 3 of this Title; .· . . .. - . : . · . . ... . · · .. . · . 
.. ~The design conform$ to the topograph; ~.~tlllaJ. ~dsca~ f~tures and shoW-S : 
·. . . corisideratiortfor the lo<;a.tion and function of land uses and stru~ to achieve this 
. purpose; . . .. : .... "' -.·: ... -:":~,:·. . '. . ' .. 
5. The development would :not-cause·undue.damage~ hazard, or.n~e to~~· or 
propertyhithe'vicinily;. :·: · ·· · · .. . :" :·~·:< ·,:,'::::._:~i,~:!: :·;_ .' ..... : ·. . ... 
. 6. The internal street SySrem is designed for the efficient and" safe flow of verucles md 
pedestrians without haviilg a diSruptive influence'upon the. activities and functions .. 
con.tained within the, ·pro.~ subdivision, nor placing~ undue burden up0n existing . 
" .. transportation aruloi:her public services in the sw:Wonding area; · · . · · · · · · · 
. 7~ ~tY h~ti~ sucli as parks~ reCr~ti~ arui.d~ted ()pE711 sp~c~ areas are 
functionally related to a114welling·uni~ and are easily acceSst'ble via pedestrian and/ or .. 
bicycle pathways; · . . · . · . . · · · 
8. The proposal romplies .with the dimension standardS ·set forth in this Title for the . 
. a:PPlicable ·z~g district; ~d · 
. 9 .. ~e ov~ p~ is ill cop.formance·with.the appllcable Comprehensive P}an(s), Future . 
· · . . Acquisition Maps, Area of Oty Impact ordinances includirig applicable subdivision · 
-:i:. re~tions, and other pertinent ordinanCes. . 
This application is compnsed of: · . 
1. .·Application forms prepared and 'submitted by the applicant · · 
2. PrelliDinary Plat/Natural Features Analysis. 
3. All other information contained in File #05-11-S/~PR 
File #05-11-S SHOWY PHLOX SUBDIVISION 
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STAFF ANALYSIS 
Application File #05-11-5/05-04-PR is an application for a private road and a rural residential 
subdivision consisting of seven (7) single-family residential lots with a minimum lot size of 10.0 
acres, in accordance with the dimensional standards for the Rural Residential (RR) District set 
forth in Section 8-2A-4 of the Ada County Code. The subject property is located outside all 
Areas of c;::ity Impact; therefore the Ada County Comprehensive Plan is the. applicable plan. 
According to the Ada County Comprehensive Land Use Map, the J.and use desigriatiol_l for the 
74-acre parcel is the ''Foothills Planning Area." The subject property is located within the RR 
District,. which allows for. rural residential development on property 'with a minimum of 10 
acres.. The. RR District serves .. as -a buffer ~tWeet1.·· urbanized .. development ·and the_ 
en.viroiunentally.~tive areas of the Bo~. Foothills. · . · "., .· ·., ·1c.·. . 
All lots" will be seryed by.priva~ roadS ~t ~rigiila~ #om ~ght R9ad;··~hi4t is classified 
as a rural arteriaI. -Lots 1 .& 2 will i,e·'accessoo •from" an exiStii:tg "private rciad ·~pproved on 
October 22, 1980 as part of Porter Subdivision. A new .private road, Scarlet Gili3. Lane is. 
proposed to access ~e. remaining lots .. of. the. sµbdivision. ; , This private: road is. required to be · · 
paved per ACC 8-41)-4B.4, shall have a tnivelway with a minimum improved width of 24', shall 
not exceed a grade of 8 ~ent, and shall end ~ta 45' radius cul-de-sac or other turnaround as 
approved by the :appropriate'fire · QiStrict. ;The road also rieedS to con:ip1y with WUFI standards, 
in particuiar ACC 8-3B-3B (private roads) and ACr;_ 8-3B-Sc (New Subdivisions and· Planned 
·· Unit Develoj>mentS) .. All lotS ate 8erved by road:wa}Ts·thaf ane>W. a&ess .froµ\ t:Wo rurectio:Os.. . 
' • • •.t ' • I • • 
A majorit}'::~f the subject property resides within the Hillside Overlay District. As Conditioned, 
the· applicant and/ or owner will be required to submit an· application for developinent within 
the Hillside Overlay District as a means to protect existing terrain and steep slopes, ·unless the 
County ~eer recommends that the Director grant ~e applicant and/ or owner a waiver of 
· . this require~ent 
. ~· .. ::-: 
The subject Site is affected bJ the Flood HclZard Overlay ~ as portions of the site may be 
Iocated within hillside tributary floodways and/ or within the floodway or floodplain of Dry 
Creek. The Assistant County Engineer in Exhibit 14 states that ~e has reviewed the proposal 
and that based upon contours shown in the Hillside Tn"butary Floodways drawing (ExJ:ubit 11, 
page 4) it does not appear that any work would be required in a Hillside Tributary Floodway. 
The applicant is proposing a buffer along Dry Creek (discussed later) that wo'1ld prevent any 
development within the either the .floodplain or floodway. The applicant has ·stated that 
building envelopes on each. lat have been"located so as to ·avoid any potential .flooding isslies. 
The subject propero/. is located within the Wildland-Urban Fire Interface Overlay District In 
order to preserve the fragile environment of the Boise Foothills, the proposed development will 
be subject to the standards for the Wildlarid-Urban Fire Interface Overlay District set forth in 
Article 8-3B of the Ada County Code as a condition of approval. 
The proposed development will be serviced by individual wells, which must be approved by 
the Idaho D~parnnen.t of Water Resources. Condition 1f requires that IDWR acknowledge that 
sufficient water rights exist for the proposed lots. 
Each lot will be serviced by an individual sewage disposal (septic) system as approved by the 
Central District Health Department (~ Exhibit 13). CDHD has noted high seasonal ~ound 
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water and depth of bed:i:ock fr9m original grade as concerns for this property and is r~uiiing a 
nutrienY pathogen study, which is required under Condition: la. CDHD recommends specific 
storm.water ~g~ent practices be implem~ted ·as p~ of thiS application, and ~ch 
practices are in?uded as a coriditi~n of approval (Conditicin le). 
'Idaho Fish·.&· Game commeµted in Exhibit 17, making several recommendations; which are. 
generalized and listed below. 'l'he applicant replied to these co~ts on, Au~ _zz, 2005: 
Their response to ~ese ~ecommei:dations is included in italic typ.e: : ·· · · ' 
i. · 75% of the land should remain iii open ·space. . 
·. · · · ~ ~licant is ~Sing that ~~t.on:~ ~4 acre. site be li;ifiil' to pre-t!efiited building · 
·site$ that total apprQiimately 2 acres per Jot (Conditioli 29 liizs bee1i added t<i reqilire this). ·This 
.. · ~selJ~ ~~ 80% cif:~.'indiuidual lo~ ~ng.preseroe~ fr.cm.z: ~lpp~~ fu!di#ona!: .~- , . 
. : Will be 'tlisfurbed by thidnstalltition of the· • te rOad, but the,uoeiidl Uin iS ·ni · · liance with 
;« ..... tJ?s}'~~~nien_~·.".: >,." ;:>,, .. ; . . '. ,,~!~~ .. ":,:;·~,~·~_!~: \:;.:,:x-;. \ .~ ,:.~.-::;· ~.:~'~.:.;~ ~ · .... ·,.:; ·~ :~ ~ 
· : .. 2.. :' Conn~on .. arid:.~0ordination of Cqrrid~/:oligration rotites·;:with ~g··andtplaiilied · 
. ·:· ... : .. : ~.d~~~~~.~t' ';'~:'..,.;~:~· ... ~'..:.:·: ... ~~\· ... ;,;:::·~~- 1:·.~/~ ·:<:\'~:~.~··;;·,:.~::~~.::.~:~: :.~~:~'..;~"::::.,<:~··:.~:~~; f:. :'."·; ~:.;:/: .. ::'~-· ~,~"'.< :· 
· . · .The,primm-y cooridorfmigra#Orz route in the area.~ ¢o!zg Dry Creek. The Dry Creek corridor is. 
. . . · .. . 'IJeing .F~.~~ as_.,,iwf:e~) i~ I~ 3'. · l!J .·~!ft.m. }~ ,~:perc¢ntage :·of.~ set aSide:fo.r 
. 4eveloprnenf. .. on :eaq, .~~ · (1JO. ~. ·tbfm. 29ri; ~~lOplyl) ·:will ~sure tµIequate .al~ti~. 
· additional migratimi routes. · · · " · · . « . · _ . . . · 
3~: Pro~on~ ·~~ent·~f rlp. :ar~, .. ~·~··the··~d of ·75:.feet o~ ·bath . 
. · ... sides-.9(o'ry.Cre.ek, 1Vhl~ has ~i$pl~ted on.a~acent properties. · · 
.'·.,The ~zmt.·,,roPo~·c:reatfug a ~'buffer:~·to DrJ(Creek far a distanCe of · 
· approximately·l'1q feetfrdm the creek}l.uw line;.aloJ1g ~·length of the propertij,· as depicted i1J, 
. Exkipit 10, page_ 2, and.~ noted on Exhibit 10, ~ge ~-::Thi$ has_been added as. Condition 28. 
4.. :r!oi-ectio~ ~f rare·~~· senmtive ~es:~ s oriiort & wesrein tOad. . 
. . . . . 
Sinai the soil conditw~ nws~ amenable tc! ·Uie· grawth ·oj Aase's on1on ·ar~ sandy ·sOil.s, the· 
applicant has pointed .out that. only a small jJortion .of the site rontai_ns suitable soils (Quincy-
. La_~h Complex), as ideiitified on Exhibit 11; page 3 .(far southern portion. of the site) . . The 
. . ·:l' applicant proposes to place building enilelopes on the final plat that do not enter this. ?.One, 
though .it appears ·that a ·portion of the building envelope for Lot 7 may need to be 
· adjitsted to avoid encroaching into this area.. This has 'been added as Condition 27. The 
western tQad habitat will be preServed with the creatim?- of the riparian buffer noted under Item 3. 
5 ... ~eral recominendati,on5 for minimizing adv~e impacts. to wildlife. 
. . . . . 
The applicant . states that the . CC&Rs include the restric#rJns · thiit generally follow 
recommendations made 'by Fish & Game in Exhibit 17. ~first and second recommendations 'by 
·FlflG are addressed bjJ,ife?ns 1.& 3, res;iectively. The CC&Rs do not h,ave any restricti.ons 
concerning the routine cleaning ofbiid feeders, and ·staff could not find where the 
CC&Rs prohibit domestic stock on all lotS except Lots 1 & 2 
Fish & Game asserts that the 1997 Boise City.Foothills Policy Plan, which identifies the area as 
sensitive wildlife habitat, is applicable to this property. This is. not the case. The subject 
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property is just north of the Boise City Area of City Impact,-so the Ada County Comprehensive 
Plan is applicable, not the Boise City Comprehensive P~ and the Foothills Policy Plan was 
never adopted by Ada County. See the attached Findings and Conclusions, particularly Item H, 
related to Policy 5.11-2 for additional analysis of this issue. 
North Ada Cotinty Fire Rescue District has approved the prelintinary plat per the conditions 
that they list in Exhibit 19. Condition 30 has been added stating that these requireinents must 
be met, and Condition le requires a letter from the District prior to final plat approval 
acknowledging that their requirements have been satisfied. 
Ada County Highway District was asked for comments. At the time that this report was 
written, no comments ·had been recej.:ved. The applicant has stated that ACHJ;J. 8$ked for 
additional information, as the site is unique as it does not fro~t on Cartwright Road, as .. an 
approximately 10 foot strip of land Was retained by the properly owner" to the "west when the 
subject property was originally sold. The applicant has an agreement that allows for a certain 
number of connections to Cartwright Roa~ across i:hfu intervei$.g strip _of land, which..is not ·a 
zoning issue. Access to the subject propeny was established via a private road as part o~ Porter . 
Subdivisionin.1977. ·· .... :·< .~·.:. ~~:.·~;.··· . . : .. ·.·\· .··::.~·;: ;.. ~- -:··=·· .. :· .. ~ .. ;l·~ ·iJ' ~:;2 .. ~!·dx:--1 
. . 
... RECOMMENDATION -
Based ~pon Staff ~·review of t:Q.e C(lpplication,.stJi~o~udes that thiS appll~~~on compiie5 ~~ 
Sections 8-3F-7 (Flood ·Hazard Overlay District ~equired Finding), 8-3H-6 (ffillside ·Overlay 
District required. findings), 8-4D-5 .(Reqll;ired· Findings for a Private Road) and 8-6-5 
(Preliminaly Plat required .findings) of the Ada County Code and the Ada County 
Comprehensive Plan and recommends approval to. the Board as set out in the proposed 
Findings ~J Fact and Conclusions of Law atta~ed hereto. 
The Commission should consider the evi<;lence and teStim0ny presented during the public 
hearing prior to rendering its decision· concerning this application. Should the Commission 
make p0sitive findings of fy.ct and vote to recomm~d approval of File #05-11-5/04-05-PR, staff 
recommends that the approval of File #05-11-5/05-04-PR be subject to the Conditions of 
Approval listed in Exhibit 2 attached to the proposed Findings of Fact and Conclusions of law. 
' 
,, 
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. . . . . ~ • . . l .. - . . . . • - ·.. .i . . .. . . 
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EXhibit 15: Hearing Notice. . . . · . . .. . . . , . .. . . 
Exhibit 16: M~o tp Megan ~th(~r~li~1ffu,m Johri Pnes~ dated Mardi 7~ 200S reserving 
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. . . . . 
Exhibit17: 'Letter frOin Idaho Fish & Game dated December 14, 2004. · 
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Exhibit 18: Le~ from Pinna'?1~ Engineers .to .Idaho F.~ &t Game ~ted Au~ 22, zoos._ 
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EXHIBIT 1 
BEFORE THE ADA COUNTY PLANNING & ZONING COMMISSION 
In.re: . 
Walt Mimiick, Showy Phlox Subdivision 
File No. 05-11-5/05-04-PR 
.. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
FINDINGS OF FACT 
If any of th~ Findings of Fact ~e deemed COnclusions ~f Law, ~~y are inForpo~~ irtto the 
Conclusions of Law section. · · ·· · · · 
A. The ComDiissionjBoard finds that this application is comprised of: 
1. Application forms prepared and submitted by the applicant. 
2 Preliminary Plat/Natural Features Analysis. 
3. All other information contained in File #05-11-S/05-04-PR 
B. As to pr0ced~ items, the Co~sionjBoard finds the following: 
.·· ". 
. .. . 
.. 
·'· 
1. A pre-application meeting co~g this proposal was held on November 15, 2004. 
2 In accordance ~th Section 8-7 A~ of the Ada County COde, the appli~t held ·a 
neighborhood meeting on April 25, 2005. · 
3. ·dn September 21, 2005, Development Services accepted File #05-11-S/~PR. and 
scheduled it for public hearing before the Ada County Plarining and ZOning _ 
Commission on November 3, 20Q5. · 
4. On September 21, 2005 staff notified other agencies of this application and solicited their 
.. comments. Any comments received were incorpqrated into the staff report and are 
attached. 
5. On October 21, 2005 property owners within 1000 feet of the site ~ere notified of the . 
hearing by mail. Legal notice of the Commission's hearing was published in The Idaho 
Statesman on October 1s; 2005. Notice5 of the public hearing were posted on and near 
the site on October 24, 2005. · · 
C. As t9 the project desciiption, the Commission/Board finds the following: 
1. PROPOSED USES 
' Seven (7) single-family building lots. 
2 PROPOSED STRUCT\JRES 
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·' EXHIBIT 1 
Severi{?) new single-family dwellings. 
3. PROPOSED SITE IlvlPROVEMEN1S 
Each lot will~ serviced by ~ iltdividual well and septic system. All utilities shall be 
installed underground in accordance with Section 8-4A-21 of the Ada County Code. A 
private road will be constructed tO service five of.the new lots. It Will aISo serve existing 
Lot 3 of Porter Subdivsion. ·Two proposed lots will be serviced by an existing private 
road that was ap~roved with Porter Subdivisiori. · 
. . . . . 
D. As to the site descripti~ the Commi.ssionJBoard ~ds the following: 
·1. PARCEL NUMBER AND LOCATION .. . 
The .. Subjecl:property is'.A&i CoWity ~s Parcel #R7138~ & WJ38720600, 
. . . . . a···.... . . . .. ··. . - . 
locatednear11442Cartw:rightRoa ... : . .. · : ,,.· .~,·· , .. _.,-;-, .... 
' ' • I • ·~ • •I • • -• • • • ... ' '~ ·.' • • • • 
2 OWNERSHIP 
... t... ~ .. . . . .. ·.-:·., ··. ~· .. :.;:·.~:-·:·~; :.· ·;·-~ ... :•:.:' ,._ ... 
\VaitMlnnick . 
815 E. Park Blvd ·suite 100 .:· ' · · - .-.:.:· : · ! - '· · · 
. , . . 
Boise, ID 83712 · . . 
·:. 
......... 
.. : .. : : :. ~-~· 
3. SITE OfARACTERISTlCS. .· ' 
Prcwerf:Y size: 74 acres. 
" 
. ,,\ 
g- " ,, 
Existing strUctures: None. 
,.Existi~g vegetatio,i: ·~Y sage and ~tive ~asSes as f~in typical.~~g~d ~d· 
pasture. · · · 
. ·,.·· . : . ' ':.· ·: .· 
. Slope: There are consider~ble slopes over the southern 2/3rds.of the p~. ·See 
Exhlbit 11 for detail abou~ specific slope t"a?ges. · . . · , . · . , · 
Irrigation: No irrigation district. Irrigation will be provided #om the fudividital wclls 
.unless as othez:wise approv~ ·. . ... · . : : . · · . · · . · ; 
. . . . . ~ 
_,1 . Drainage: Historic si~·runoff is mainly ·to the west and north. 
Views: Generally,open views to the north & w~ Additional view opportlinities eXist 
at higher elevati.cinS of the si~e .. · · 
Other bpportwdties and/or <;:on~trt#nts: The entire site resides Within the Wildland.-Urban 
Fire Interface Overlay Dishict and portions of the subject property reside within the . 
Hillside.Overlay District and the Flood Hazard Overlay Dishict A portion of Lots 1 & 2 
are within ~e .floodway bo-µndary for Dry Creek. 
E. As to current land use and z0ning, the Commission/Board finds the following: 
The subject site was primarily used for rural residential/ agricultUral purposes and 
presen,tly resides Within the RuraI Residential (RR) District 
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c_·_, 
F. As to surrounding land use and zoning, the Commission/Board finds the following: 
North: Several single family residences in the RR District. 
South: Range land in the RR District. 
East Range land in the RP District 
· West ·Range land in_ the RR_ District 
G. As to services, the Commission/Board finds the following: 
. . . 
·. ·-Access Str~t and.Designation: . ~ghtR9Cld, a rural~ · . 
· Fire ProtecuOri:. · ''· · North Ada County. Fire and Rescue District.: 
Sewage Disposal: 
·' .Water Service: .. ,_: .. · : 
hrigation District 
Draina e District 
. ; ·. g :-.. · .. 
Individual septic· system. 
"Individual well 
...... ~ ·No~e. ... · ·. ··:· 
None. 
•• 'f.' • • • .... ~ • • • 
-:· .· :· 
H. ·As to the <!ipplkable comprehensive plan;_th~ Commission/Board finds the.following: 
Tius section contains the~ and Policies of the applicable comprehensive· pian regarding 
development of the subject property; 
1. The Commission/Board finds that the applicable compreh~ve plan is the Ada County 
Comprehensive Plan as the subject property resides outside all Areas of Qty ~act; 
"therefore the Ada County Comprehensive Plan is 1he applicable plan. The 
CommiSsion/Board finds that 1he application complies witli the ~prehensive Plan as 
to the foll~g (Commission' sf Board's findings are in italics text): 
POPULATION GOAL STATEMENT AND POUCIES. 
Goal 21: Anticipate continuing growth and development demand. Guide future 
development to ·encourage orderly infill Promote de-velopment that "maintains or 
._, improves current levels of essential public facilities and services. 
. . 
Policy 21-2: Development that occurs outside an Area of City Impact shall comply with 
this Comprehensive Plan. . 
The Commission/BoaTd fouls the proposed development resides outside all Areas.of City Impact and 
therefore complies with the Ada Omnty Comprehensfoe Plan as stated in Finding #Hl. The large 
lots proposed will allow for the accmnmodatkm of future growth as demand for land increases and 
the provision of essential. seroices improves in the future. 
LAND USE GOAL STATEMENT, OBJECTIVES AND POLICIES 
Foothills De"{)eloprnent Goal Statement and Policies 
Goal 5.11: Ada County seeks to balance the natural beauty and ·environmental values of 
its foothills with the opportunity for planned developments. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
File #05-11-5/05-04-PR SHOWY PHLOX SUBDIVISION 
Walter Minnick Page3 
HTEH 0273 
000121
;" ',. 
EXHIBIT1 
I l ~.. ,/ 
. . 
Policy 5.11-2: All foothill areas outside of the Boise. Area of City Imp~ct shall be subject to 
the policies and provisions of a· separate pllinning document if adopted pursuant to ~e 
provisions of Idaho Code .§.67-6509. Until su~ time as Ada County adopts a new fuothill '. 
plan section of the Comprehensive Plan, the policies and provisions of Section 14.0, Boise 
Front Foothills of the Ada County Comprehensive Plan as amended MarCh 5, 1992, shall. 
remain In effect. · 
14.0 BOISE . FRONT FOOTIIlLIS: ·The Boise Front. Foothills provide ~y 
amenities to citlzen8. of Ada County. These amenities include deer :wiriter range, 
. aquifer i;echarge., hunting, ge0thermal resource open space. At the Sairi.e time., the 
.. _ 13:oise Front Foothills ·present a :Very fraglle environment becatise of steep slopes., 
geologic faults: and unstabl~ .sO:iIS. It is the· intent of the ~d to phllt the Boise. 
Front ;F()Q~. ~ a. ~t, .. ~g into Cons_j.deration "i1s ~ties,. r~urces and hazards.' ... ·:. >. ,.. • : : • • • • •. • • • • • : • • • • •• 
14.1 POUCIFS : .. · .......... :\ 
Insofar as iillY of the polici~ of:~ plan may pertain to the Boise Front F~thills, 
they will be used and will supersede othei: policies. . . 
• l .:." • • • . • ... ~. :!. . .. ,• . 
. 14.2 OBJECTIVE 
~ , . .. ; , ·~ ;" .· .·» · · ; .... _.tr: •, 
. The Board of. Ada Collnty Cominissi.oners shall coordinate. efforts With. other_ .. 
. governmental a~~- µi;th~ study ~d devel9pment o(alterruitiv~ 'tt:> preseiv:I;?. 
and ~e thrOUgh ·iitana~t ·prad:ices imil/ or. ~lie ·land p~ the 
-resources of the Boise Front Foothills.'' . · ' · 
. -The Com~d finds the subject propmy .risitks: wjthi~ .the F~thills Phmning Ar~· 
. ·.according to.the Ada County Comprehensive Plan Umd Use Map. The.Commissionj&Jardfinds · 
· ... " . the .. Botird has .JZOf. :adupJed. a.separate p~ning document .consisting of policies imd. provisions 
. jlursuant to the pru_uisions:of Idaho.ilile ·§67~.--'The CommissUmfBoardfinds tJ:ie policies and . 
. "Jm1pisions. of Section'l4'.0, ·BoiSe Foqthills of the Ada County. Cmnprehensive Plan as amended 
·Much 5, 1992, ~ app1icable to~ application. In order to preserve the fragile environment of the 
Boise Foothills, the . Commissionf!Ward finds the prilp(Jred development, as· amJlitimted, will 'be·. 
subject to the Wildland-Urban Fire Interface ~lay DiStrlct set forth in Article 8-3B of the Ada 
~ ·County~· the Flood fliu.ard Ouerlay District set forth in Article B-3F of the Ada County Code, and 
the Hillside ~lay D~trict set forth i~ ~rticle 8-3H of the Ada Cm.inty Code. · · 
1 NATURAL RESOURCES GOAL STATEMENT AND POUCIES 
Overall Natural Resoui:ces Goal.Statement aiu'l Policies· 
. . . 
Goal 6.1: Retain the existing livJ.ng, working and natural enviromii.ent by erisuring. that 
land, air, water and wildlife resources are properly managed. 
· Policy 6.1-2: Buffer designated natUral resource areas from more intensive urban uses 
with compatible transitiorial land uses. · 
. . 
. . 
Policy 6.1-3: Establish density and development standards designed to protect existing 
~ steep slopes, benche5, £1.oodways, habitat areas and ridgelines .. 
Policy 6.1-6: Locate development away from designated wildlife babitat areas. 
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The Commission/Board finds the subject property is located within the RR District, which allows 
for rural residential development on property with a minimum property siz.e of 10 acres. The RR 
District serves as a buffer between urbanized development and the environmentally sensitive 
areas of the Boise Foothills. 
The CommiSsion/Board finds that impacts to wildl.ife habitat can be mitigated by incorporating 
the recommendations of Idaho Department of Fish & Game found in Exlumt 18, and that the 
applicant has incorporated the bulk of said recommendations iJJ.to the proposed. CC&Rs for this 
development.. In addition, the Commission/Board also finds that a riparian uuffer· will be 
established along Dry Creek and that the scale 'of the development is sufficient to assure that 
wildl.ife migration amU1ors are preserved, and. protect· existing terrain, steep slopes, benches, 
jloodtiJays, ,habifat areas and ridgelines. "· · ·~-· .. :-. : . . ' · · .. , · 
The Commission/Board finds that the proposed project lies outsi!]e of any fdaho. Fish & Game 
Wil.dl.ife .Management Areas.. The -Commission/Board further finds that no mapping of wil.dlife 
habitat areas has been adopted by Ada C.mmty,'bu~ that a map from Fish&. Game appears· to shoW 
that the_ subject~. is ~'!'J.~g .the we~ edge .of fl" a.rea generefll.y identified as 
crifia4 winter .range (~suinf!bly for ~)~~ ~ that #re. t!evelopnient. is.~of a. ~~fly low 
de!1Sity ~ ~~~ "f!'!f1!·~~.~}'!!~~::~:·::··; .. ~-' :.·:··;:.·~~~:' .:.'. .,'..::· .. : ·~: '.::~:~·- ~-· .'.:.::;;.·.,~_,:, ... ~.·-: .. 
As f?01%ditioned, the proposed developmen_t will be subject to fhe ~-Uibmi Fire Interface 
·c:' · - Ovp-l!iy'DiStrict set forth in Attic1e 8-3B of the Ada County, the ~ Htizard Overlay District set 
· · .. faith _ln ·Arfide 8-3F of the Ada CoUnty Code, and ·the Hillside Overlay District Set forth in Article · 
8-3H of the Ada bmnty Code as a nieans to proteCt existing terrain, steep sloftes, and folodways. 
. .··.. ·... .• . . . . . . . 
Floodplain Goal Statement.and Policies 
Goal 6.2: Protect, ~'· conserve and maintain the surface water resources of the 
County for drinking, inigati~ recreation, fish, wildlife and other beneficial uses 
recognized. under Idaho water law. Take actions to protect human life and property and · 
· · reduce public arid private expenditures resulting from.floods.. · 
.. · . . . . .. :• . 
Policy 6.2-3: Prohibit all structural .development within flood.ways that will impede or 
alter the natural flow of .floodwaters. 
Policy. 6.2-6: Floodplain areas shall not be altered in any way that would flood 
surrounding prop~es, either up.or downstream. 
i Policy 6.2-7: Tributary .floodways should be used primarily for open space. · . 
' .. <:. 
Policy 6.2~: . Tributary .floodways shall not be altered in any way that would -increase 
flood damage of surrounding properties cither up or downstream. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tnbutary floodways to protect structures from damage by lateral 
erosion. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tributary floodways to protect structures from damage by lateral 
erosion. 
Policy 6.2.;.11: pevelopment shall be allowed on the alluvial fans of the foothill tributary 
floodplams, if adequately flood-proofed. Such development shall not alter the flow of 
~ter onto surro~g properties not originally designated as being in the floodplain. 
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. . 
The developer of any development within the 100-year floodplairi. shall be required to 
provide notification to prospective buyers "that the property is within a floodplain· or · 
alluvial fan by deed restriction or othei: similar method. . 
The CommissionjBiJard finds that the Assista_nt County Engineer has stated in Exhibit 14 that no 
-·work ·is proposed withi.n any .Hillside Tributary Flood.way and that a riparian 1Juffer is. being 
. established that wi1l proteCf the Dry Creek jloodpl4i.n. · 
. Wildlife Manag~t (;pal Statement and Policies 
.. · Goal.6.S:· Protect, mafuhrln and enhance fu~flsh and wildfile reso~e8 and habi1atS of 
Ada. COunty. Cooperate with other governmental agencies to i.9.entify arulresolve 
potential pr~blems ~t may .arise concerning land use changes m/ or-adjacent to Critical 
wildlife-habitat. · · · · .. · 
· ·. Po~ ~.5-2: .Cntical wildJne ha~mt~_identffi~~~~ ~~~ idhlio ~.... · 
· .. : -..:-.. . .Departmenfof FiSh and Game~ be desi~led as Wildlife Preservati<ll!-'Areas),:· 
. . , PolicY~~~3;·-r>e~~op~eri~~~a~t .. fu Wilaili~·~~~~~ s~·~;~dverse 
·· .. · · .. · ·': · ·irilpaCij t0 ·critical ~dlife.haJ,imf DeVelop.iA~t~y ~-a~~-d~t.jr)#ted ~-
. ' density _tnlliSfelred where critiCal wildlife habitat'exiStS aS .defuled in6.5-~' '-' . . . . - . 
0: 0 •"~MO 0 :~· ••• .,,, .. :~ •• , ..... ~·· ~ ;,. ;,,! f ·~··:·: '°1"· Oo• 0 o• ~: ~.: -.,"/: ··~·~:! ,.,~ .. ~:' ·:.~~ .. .;, .. ~ .. 0- 0 ':.:-.... • ... • ·:··"':· .;....... :,;.,•11~·:.:..-.-.:. :.~! ..... - ...... • '3 .. · 
. . · . The Commission/Board finds that, as .nOted. earlier, . tJte $Ubject .propertif -~ to "l?e '?n the 
· . ·. .: 'western e_~ge of~ ,ctjtfa:id.. uii.nf:e'.. range far ~~- .. '.~ :q;~M.Td fa~.fi~.-_that the 
· . ~inti.ts on den~tyJJTl1iiideiI: b}j tli~f~g·di~. and the agmmren.t :to restrict ·~ng envelopes 
·to. aboUt 2 aiies . of each. of ilze· 10 acre lots,. the ·proposed ripariiln buffer and the ·restrictions 
cmitaine4. within. the CC&l?.s is sufficient ~ miitlmiu ixny ad1Jerse 'impacts to critical 'llii1dlife · 
. h¢7itat. . . . ' . . . 
.. . ., . 
. ·: . . ·· 
Drainfige Ways Goals Sta'tem,ent aiid Policies . : · · · · 
. Gxtl 6.7:'. Th~ CotiIJ.tY wilLpromote the probnton and lnana.gement o~ natural '=:reeks as 
valuable .resources· and · enc0urage agreements ~tween develo.Pers ·and irrigation and 
drainage authorities that Will enhance manmade drainage ways as valuable resources. 
·Policy-6.7-1:· .&comag~ adequa~«~?m sPa~ hi. devei~t prOpoSais to p~tect and 
inanage rui.b,iral and maru:i:tade dfairuige :ways,-iiparian and identified wetland areas. ·. 
. .. 
A5 c.O~~d, thi Comnns*1~d ftnds the appliaint aiid/O; °uumer shall be ~"'d. to .submit. 
a drai.nage .plmi as· required.by ,the Count{Engineer (Conditions le & 15) and a grading pla!z as . 
. i;. may be required_ by the <;:qzm.ty Buildin:g Official (Condi~ 16). No development wi1l be _aIIowed · · 
· :·withi.n:any hillside .tril!utary jlpodways.. · 
Hazardous-~ Goals Statement and Pol~des 
GOal 6.8: ro protect public health and safety by guiding growth and development away 
from hazardous areas that poses a threat t? people ~d property. and by establisrung 
app~priate safety standards for uses p_ermitted ~ or adjacent to, hazardous areas. 
As conditioned, the Commission/Board finds the applicant and or owner shall be required to 
comply with. the standards for development withi.n the VVildland-Urban Fire Interface .Overlay 
District as a means to reduce the threat of loss of life and property from wildfire hazards, and 
with the Flood Haz.ard Overlay District to lfOaUi the threat of possible flood events. 
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TRANSPORTATION PLANNING GOAL STATEMENT AND POLICIES 
General Transportation Planning Goal Statement and Policies 
Goal 8.1: Develop a well-planned transportation system that is adequate to meet citizen 
needs. Transportation facilities designed and located for safe, efficient movement of 
people and goods must accompany all residential, commercial, industrial and public 
development · 
Policy 8.1-6: Preserve the integrity of the built community an~ other traffic-sensitive areas 
by reducing transportation impacts. · 
Policy · 8.1-10: Reserve nghts-of.,.way for proposed ·.transportation facilities for 
· · transportation use as .a condition of approving development applieations. ··' · 
Policy 8.i-25: ~ ~ develop~ts that generate th~ need .for '.,transportation 
improvements to prc;)vide or_ ~d such imp~vements .. ·~ a cc;mgition: of.. de_velopment 
.. approval iz1:ac00~~ the~ of.~~~ q>~ $iglu~ray District. 
. .. . . . . . . 
The OnnmissionjBoard finds the proposed deVelopment Will-'haue izci:ess from C.artuiri.ght Road, 
which is classified as a rural arlerial. ACHD has yet to provide comment on ·the proposal Once 
such comments are received, compliance fllith. the geneml and specific amdi~.of apprmxzl will 
be required per ~tion. #25.· · . . · . ..~;- .· · · .... _ 
QUAL~ OF LIFE GOAL STATEMENT AND POUCIES ·., · · .· . ..· .. .-·· ·'; 
. Goal 123: Sustain, enhance, p~mote an~l protect these ~einJt~ ht ~n~"bute to .the 
livability of Ada Counqr. · 
Policy 123-3: Enoourage future development tO maintain the character of Ada County's 
historic and natural features. · 
Policy 12.3-5: EnSure·that essential ~Ces and utilities are proVided to ~residents. 
The Commissionf!3oard finds the proposet{. ileoelapment. will be seruiced by essential utilities 
including but not be limited to electricity, individual. wells, -pr!w,.te septic systems, storm 
drainage, and telephone ·service as a means to sustain,· enhance,· 'promote· and protect those 
elements that contribute to the livabz1ity of Ada County. · · 
L As to the applicable law, the Commission/Board finds the fl!llowmg: 
; . . .. 
This section· details the zoning ordinance .regulations- and other. applicable standards 
regarding development of. the subject property._ 
1. The Commission/Board finds Article 8-2A of the Ada County Code is applicaI>le as the 
development is located within the Rural Residential (RR) DiStrict, which is a rural base 
district Article 8-2A sets forth the purpose, general requirements, allowed uses, 
dimensional standards and setback requirements in· the Rural Base District . 
2. The Commission/Board finds Article 8-3B of the Ada County Code. is applicable as the 
proposed development is located within the Wildland-Urban Fire Interface (WUFI) 
Overlay District Article 8-3B sets forth the purpose, applicability and standards for 
development located on property within the WUFI Overlay District 
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3. The Commission/Board finds Article 8-3F of the Ada County. Code is applicable as a 
portion of the proposed development reside$ within the Flood H~ard Overlay Dis1rid. 
Article 8-3F of the Ada . County Code ~ts forth the purpose, applicability, process, 
definitions, general regulations and standards for areas of special flood hazard, and 
required finding for .development located·wi~ the Fl?Od Hazard Qverlay District. 
s'ecµon S-3F-7 of the Adci C~ty Code! REQUIRED FINDING: In order to approve 
the application, the board shall find that :the proposed subdivision ·or development 
including new ·conStruction or .. subS~tiaI imp,iovements,. meets. the standards as s~t . 
fortl;tfu this article: (Ord. 389, 6-14-2000). ·. 
· . The Commission/Board ft~ the proposed deveL.~ resides within the Flood Hzmrd Ooerlay 
District, as hilJside. trib1'ttlrie$ flow generriJJ.y ~st from the property and a portion·of the properly 
. is bot~d by Dry Creek.. AS conditro.ned, the ConinzissionfBpard finds the ]Jn?PO~d. ·:, .. 
. · · developmeittc:otnp~s With.Article 8-'3F; a5 the. applicant and/or <JUJner shall be requii:ed to . 
subinitajlOOdplain dioe~· · · licatum aniI. a · · ·1 dimonstrami' Coiiij;limuiWith.the 
to/Pliiable reguiafions ~ stalidar~ fouiid in the;::; Ha?.Jird ooerU: DistTU;t ~ forlh in . 
· Article 8-3F. In addi#on, ::the Commi_s$.1i/Board ftiuls that the plat is .'being iestripteef. to ~t 
: ·d,:oelop1nen.f.within the ilesignar,ed floodpla#i of Drf! Creek, . . · ,.~. " .' · ; ... " , .. \:; .<< .:.:;,::~:;;_~ : .. 
4 ... ·The Cominission/&ard ·tfudS Article .~H .of.~ Ada ~tY ·~e iS· appll~Ie a8 a 
. port;i~n of the p~. d,evelopID:ent. resides within the 'Hillside OVerlay District 
· Article. S.SH . ~ forth:: the. pUtj>ose,: appli,c:abil!:ty, al'Plication :.reqwre.men,ts/prgcess~ 
· .stan~ds and requji;ed .findlligs for development l<?C'lted ~thin the ~d~ .:Overlay 
. District . . .. . .. . . . . ,. . " : . . .. . . . . . 
. . ·, . . . ·. . . 
Section· 8-3H-6 of the Ada County Code: REQUIRED FINDINGS: : . .· ... 
·. - . : . . . . . 
A. The site.isph~y suitable for the desigi;t and siting of the proposed . 
· . develli~tThe proposed development shall result in :o;tinimum. disturbance . 
· of hillside areas· · · . · · " · · · · · · · 
" . . . ... ~ . - . .. ... . ... ,. . . . . . ... =:f:: . . . ~ .. · . 
B. The grading~ excavation pr9posed in.connection with the development shall not 
c. 
D. 
E. 
~t. in spil erosio~ silting of lower slopes, slide ~ge; fl.ooding,· seyere scarring, 
or any.other geologfutl instibility or fire hazard that would adversely affect the 
public health,.safety,, ~d welfare; . . · · · 
Ar~ not suited for development beca~e ~ismi geol~gy, ve~tatlon,.or '. 
hydrology limitations are qesignated ~·~space~; · , . . . 
Di.Sruption of existing native vegetci~on ~d wildlife habitat is miniinized; and 
The proposal ~ts fotth sufficient and ad~te mitigation for the id~tified 
visual impacts beyond the normally expected impact of hillsi~e development· 
The Com!fdssion/Baard finds that approximately 70% of the sUbject properly contains slopes 
greater than fifteen l'Ucent (15%) and is subject to the .requirements set forlh in Article 8-3H of 
. the Ada County Coile. As conditioned, the Commission/Board finds the proposed development 
complies with Article 8-3Has the applicant and/or owner shall submit an appli,cation and obfain· 
approval for devel.opment within the Hillside Overlay District; unless the applicant and/or owner 
obtains a wai.iJer from .tlze Director of Ada County Devel.opment Services, and compliance with · 
rec;om:mended storm.water practices is required by Condi.ti.orl; le. The Comwssiof1/Board finds 
that the plat 'map restricts development to sped.fie areas of iach lot, thereby limiting development 
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to those areas of the sire that are most suired for development, and limiting disruption of native 
vegetation and wildlife habitat and the visual impacts of this development. 
5. The Commission/Board finds Title 8, Chapter 4, ,Article D of the Ada County Code is 
applicable as a new private road is proposed to access 5 of the new lots of the 
subdivision. This article sets for the standards and required findings for approving a 
private road application. · 
Section 8-40 of the Ada County Code: REQUIRED FINDINGS: · · 
A The design of the private road meets the requirements of this article. 
The CommissimrfBoard finds. thtit the private road meets the applicability requirements of this 
. article, as the subject property is located outside of any J!.rf!lS of city ~ As conditioned, 
the private ·rqad shall meet all.requirements of this article. 
. ._.. B. Granting app~~ of the. private road woul4 ~t cause ~ge, 1_tazard, or nuisance,: 
or other ~t to persons, property, or uses in the vicinity. 
'.. The CommissimrfBoard finds that the privare road is ·Uµ-gely ·iuddenfrmn view of adjmt 
.residences in .the vicinity. ·The proper 'construction of tJt!s road,· riiliiph is required to be 
i1f5peded prior to final approval, and complianie with any conditions of tipproval imposed by 
. Ada Cminty Highway Disfrict, ·will assure that rio unmitiga,~d impacts occur to peisons, 
· ·-··property or uses in the vici,nity. · .... : · 
. . . . ' . .. . 
C. : The use and location of the private road shall not conflict .with the applicable 
comprehensive plan and/ or the regional transportation plan.. 
: . The Commission/Board finds nO evidence that the use and lDcation of the privare road wm 
.. conflict with the comprehensive plan muVor the regional transportation plan. 
-· 
6. 'f11~ Commission/Board finds Title 8, Chapter 6 of the Ada County Code is applicable as 
·~ 
the. propoS:ed application is a subdivision of property within unincorporated Ada 
-County. Chapter 6 sets forth the purpose, applicability, process, plat specifications and 
required findings for subdivisions. · 
Section 8-6-5 of the Ada County Code: REQUIRED FINDINGS: 
A. Prelintlnary Plat. 
1. The design conf<:>rms to the standards established in Article A of this Chapter; 
The Commission/Board ftnds, in general, the resideiitial block length has been designed 
with regards to the li~tations and opportunities of the topography of the sire. As noted 
on the preliminary plat, the minimum dimensional standards for all lots comply with the 
respective RR District in accordance with Section 8-2A-4 of the Ada County Code. All 
residential lots have access on a roadway. The roadway system seruing the proposed 
development is a privare road and not subject to the jurisdiction of the Ada County 
Highway District. The Ada County Highway District shall approve the roadway system 
connection to Ozrtwright Road, as acJcno:wledged by signing the final plat. Streets are 
provided to the north a_nd south, arid provide inkrconnectivity with other existing 
development in the vicinity. A fire access stub is provided near the end of Scarlet Cilia 
Lane to allow for future fire access to a public road or pri:oare road on property that abuts 
to the east. 
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The .CommissionfBoar4 finds the subject property contains topographii::al slopes greater 
than fifteen percent (15%), and as conditioned, the applicant and/or owner. shall submit 
an application demonstrating ciJmpliance with :the Hillside Overlay Disf!ict set forth in 
A~ 8-3H of the Ada County Code. .. . . . . 
AS conditioned; there shall be easements provided for util#ie$, fl.rainage, and irngation 
abutting . to all public street right--0fway and subdivision bounda.ries,. and where 
considered necessary,· centered on the int.erfur prope:ty lines.. · · 
2. Th~ design. co~pli~ with the ~equii:ed unproV:~ents established :in .Article B 
of this Chapter; · · · · · 
· The eom'wssionjBoard.finds :that in Teviewing the final plat~ the OmntyS~riJeyor shall 
· ·' " ~:'. . . inspect idl mimument ~irementS, in ilccDrdance'With IdtihO Code·Sections 50-1302,. " 
50-1303r54:-1227,and55-1608::. · ' · · 
:· " ... .-, .,:. ·ImproVements to the public.roadway system shall be ~tid'by.Affet Omnty Highioay. 
District~ as izj;knowledged_ 'by their representative signing the final p'f:tit."' AS tondititmed, 
., ... _
1
-. .: .• • inm.~ ~ge ~sal: systems must.meet the approval of.tire ~trill District Health 
.... : ..... - , . Department (See,.FxJiibit J3). . Individual Wt:lls shfd/. meet the. tlf'PrUl?Jll of the_ Idaho 
.. · .. , ..... : · : .... Dep#rlmef#:of.W~.~).~e~r~'. ·Furtheiinin:e, the.:Omnty En~neer shall apjmwe:a 
· .. .... .. '. . t!raimige plan.for #re :subdivision .development, and inspect the' 4rainage .impruoements 
· · ... (Cimd~tions. 1c':& JS). .If neCesS(lry,. ·the ·applpznt .inay :depoSifa. suretif. and surety·. 
agreement with .the Director for·completions' of:r:equi.ied ~mproviments, subject to Article 
.. " .. " - · : 8-4K ofthe Aila CoUnty Codi{-· · · · . . · · · · · · 
· 3~ ·If applicable .. the ~ ~visior1 'complies :with the sm'.ndards of an 
applicable oyeriay ~ct as set forth 41. Chaptel'. 3 of this Ti.tie; · · . · . . . 
· As ~tioned1 the ·~~d jiiids the ~~d ~tamq,lies with the 
: Wjldland-ll_iban Fire Interfai:e OVerlay District set forth in Article· 8-3B of the Ada . 
· · Omnty Code; .the Flood Hazard Overlay District set forth in Artide '8-3F of the Ada 
County. Code,: and :the Hillside Overlay Distrid: Set forth. in Article 8-3H ·of the Ada 
· County COde.· · 
4. The design CQnforJrts to the topography ali.d natural landscape. featU:.tes and 
:shows considera,tion for. the location and function of land uses and sµuctures to 
achieve thiS purpose; · · 
/,. The Commfusion/Bc!tird .ji.nds . ·the applicant izas sUbinitted a natural feztures analysis 
·UJi1!.tifyi.ng constrain~ presen~ 'by. the ·subdivision ileDelopment site.· The subdiui.sion 
development ·approVal is subject tO ~ Conditions of Apprcroal listed in Exhwit 2, which 
includes campliance With hillside development regulations. · · 
5 .. The . development would .not cause' undue damage, hazard,. or .n:uisance to 
persons' or prope!tJ in the vicinity; 
The Commission/Board finds there is no e:uidence submitted into the recard iridicating 
that the sulidivrsion dioeWprnen.t w0uld. cause undue damage, hazard, or nuisance to 
persons or property in the vi.!;j.nity. Furthermore, the applicant, as conditioned, shall .. 
comply with the Ada County.Engi.iieer requirements concerning drainage plan standards· 
and improvements. . · . 
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6. The internal street system is designed for the efficient and safe flow of vehicles 
and pedestrians without having a disruptive influence upon the activities and 
functions contained within the proposed subdivision, nor placing an undue 
burden upon existing transportation and other public services in the 
surrounding area; · 
The Commissi.on/Board finds that the existing private road a~ the proposed private road 
are so designed, and that the latter is subject to_ approval by Ada County Dl!'DeWf7nren:t 
Services after inspection by the Engineering Division, certifying that all applicable 
regulations have been complied with. 
7: C:Oinmmrlly facilities such as parks, recreational, and dedicated open space 
.. · areas are functionally related to all dwelling units and are easily accessible via 
pedestrian and/ or bicycle pathways; 
. The Commission/Board finds the proposed de:oelopment will not contain any community 
faci1.ities such as parks, m:reational, and dedicated open space areas. The proposed 
development is a rural residential deveWpmen.t consisting of single-famil.y ef.wellings on 
10-acre lots, ~ approxi;mately 80% of each lot will "be preserve_d ~private open space. 
8. The proposal conlplies with the dimension standards set forth in this T~tle for 
the applicable zoning district; and · 
As conditioned and as evidenced in the fecor_d, the Commission/Board finds the proposed 
development complies with the minimum dimensional standards in accordance. with the 
respective RR District. 
9. The overall plan~ in c:Onformance with the applicable Comprehensive Plan(s), 
Future Acquisition Maps, Area of City Impact ordinances including applicable 
subdivision regulations, and other pertinent ordinances. 
'.:: · As conditioned, the Commission/Board finds the proposed development confonns to the 
Ada County Comprehensive Plan & Area of aty Impact ordinances (See Finding #Hl . 
for an analysis of the Ada County Comprehensive Plan). 
CONCLUSIONS OF LAW 
H any of these Conclusions of Law are deemed to be Findings of Fact they are incorporated into 
the :itindings of Fact section. · · 
· 1. The Commission/Board concludes that file #05-11-S/05-04-PR complies with the Ada 
County Comprehensive Plan. · 
2. The Commission/Board concludes that file #05-11-S/05-04-PR complies with Section 8-3F-7 
(Required Finding for Flood Hazard Overlay District) of the Ada County Code. 
3. The Commission/Board concludes that file #05-11-S/05-04-PR complies with Section 8-3H-6 
(Required Findings for Hillside Overlay District) of the Ada County Code. 
4. The Commission/Board concludes that file #05-11-5/05-04-PR complies with Section 8-40-5 
(Required Findings for a Priv~te Road) of the Ada County Code. 
5. The Commission/Board concludes that file #05-11-8/05-04-PR complies with Section 8-6-5 
(Required Findingi; for a Preliminary Plat) of the Ada County Code. 
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ORDER 
Based upon the Findings of Fact and ~usions of Law contained in this Staff Report, the · 
Commission recommends approval of File #05-11-S/05-04-PR to the Board, subject to the 
Coriditions of Approval attached as· Exhibit 2. 
DATED this ___ day of ___ -'--___ __, 20_. 
By:~-----------
John R. Tomkinson, Otairman . 
·. •. : , · · .. · ·Ada County Planning and Zoning Commission 
·. • . 
. . : .. ~:'!.~:~.= ... ·;. ..... '.t·":;-· • • • • ; ~ : •: '•! .. '· : ..... ! • : .. , .. • .. 
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EXHIBIT2 
CONDITIONS OF APPROVAL 
FILE #05-11-S/05-04-PR 
SHOWY PHLOX SUBDIVISION 
REQUIRED ACTIONS. THE FOLLOWING LIST DETAILS THE TASKS (IN ORDER) 
THAT THE APPLICANf AND/OR OWNER MUST COMPLETE BEFORE THE APPROVAL. 
OF FILE #05-11-S/05-04-PR Wll.L BE CONSIDERED FINAL. PLEASE NOTE THAT THE 
APPLICANT AND/OR OWNER HA VE UNTIL 'IWO YEARS OF THE WRITTEN 
DECISION OF THE BOARD TO COMPLETE THESE TASKS AND SUBMIT A FINAL 
PLAT UNLESS A TIME EXI'ENSION IS GRANTED. SEE SECTION 8-7-1AND8-7-6 OF 
THE AbA COUNTY CODE FOR INFORMATION ON TlMiiEcrENSIONS. · 
1. . The applicant "ai.di or~~-~ obtaln Wrl~ approval ~f the ~lat fr~~ the agencies 
noted below •. The approval may be Eiither on a~ letterhead referrll!g to the approved 
use or may be ~tten/~_up~ ~.'.~opy of the approved pla~ All site.. · 
. unprovements ~ prolµbited p~ tQappro~ Of~ agencies. ; .... -· . 
. . . : .. : ·'·· . . !. .. '. : . : .. ~·· ·'. .. . . . . . . . . . . " ... 
a)· · · . Central District HeatthmuSt approve the septiC perinit, nutrlent"inanagement 
plan, and/ or pond location. . ,·:·;_;•_··:· ; ' «.;--;p ~ ..•.. ; ... ·:· .... : ... ;· .-:. ' '. ,. ' ,:_ .. 
": b) 
c) 
.. d) 
; Idaho Power C~paiiy must approve ~ectrlcal p<>wer ~ci -... 
. . ! . 
The County Engineer must approve a surface drainage nm-off plan. As . 
recomn;iended by Central District Health,_ this plan shall include pre-treatment of 
the storm.water through a grassy :swaie prior to discharge to the subsurface. This 
swale shall be desi~ and constructed in conformance with standards 
contained in "Catalog for Best Management Practices for Idaho Oties and 
Counties". Please contact the County Engin~ at 287-7900 for fee and 
application inf~rmation. See Section 8-4A-11 of the Ada Counqr Code for 
diainage plait standards. · . · . · 
The Ada County Street Name Committee shall approve of the private road name 
11Scarlet Gilia Lane.0 The approv~d name shall be correctly shown on the final 
plat_map. 
e) North Ada Counqr Fire Re5cue District must acknowledge that all requirements 
'~ stated in ExluDit 19 have been satisfied. 
f) ·Documentation from Idaho Department of Water Resources is required to show 
that sufficient water rights exist to service the proposed lots. 
2. The final plat shalt be meet the final plat specifications listed in Section 8-6-4.3 of the 
Ada County Code. 
3. The final plat shall be in subsfanti.al conformance with the approved preliminarY plat 
4. Any adjustments to the preliminary plat must conform to the design standards in Title 8, 
Chapter 6, Article A of the Ada C01mty Code: 
5. Prior to approval by the Board of County Commissioners, the plat shall contain the 
following certificates and/ or endorsements: 
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7. 
a: 
9. 
~ : 
.. ..~ EXHIBIT2 
a) signature of the own~r(s), 
b) certificate of ·the plat surveyc;>r, 
c) certificate of the Com:i.ty Surveyor, 
d) endo~ement of the Central District Health Department, 
e) ~dorsement of the. AdaSounty.H1ghway District . 
The followllig statementS shall appear 6n the face of th~ final plat . 
0 Oo o .·' • 0' \ M 0 • 0 o • ••o • 
a) This" development reco~ Idaho Code §22-4503, Right tO Farin Act, which 
states: .. ,_No agricultural operatj.ort or anap~ce. Joi~ s~ ~-or Pec:ome a·. . 
.·-: . n~ce; private or publi¢, by ~y ~ged_conditi~ in qr~abo~{th~ ... ·.. . . 
. : : ~ouriding_nonagncul~.a~Viti~ ~-the.#.#1~;~~:~,o~~onfor 
· more than one (1) year;~hen the oper~tion was not,a.fl~e ~t tj.le time the 
. o~tion began; provided,· that. the prc;>viSionS of thiS' Section "shall riot apply 
,: ..... ,_ .. _ .-~~enev~ .a i:tUisanc~ ~t;s_.from ~e_imp~~ Qr 11egli~~ operation of.any 
. . . . . . 'a¢.citltural op~atiop or app~ce ~-~~ ,,_;; .. b>.":~ ···>, \h:.:··: :·~:-:i-:;: • 
. . ~ .-
b) · Any r~~on 9~ this phtt shall ~mply:wi1;h the app~p~e re~tions in 
. ~ect~t~emne~f~e_r~~~°.~\:· ~, .. : ...... . ·:.-/ ... ,.-:-:.:;,.><.:. ·.· ... , .. _ . . ·,_: 
The Board of c;:otµlty·~oners must approv~ the firial plat withln 24·months of 
the Boardof eounty. COmm:iSsiort"er:s. approval of the pi~ plat "For subdivisions 
· where.the Board.~pprove4, ap~g p~ t!J.e Board shaU-~pprove the phases in· 
sucCessive one..year.int~ais· as required.in Secti~ 8-6-3 of the Ada COunty COde: 
No bWI~gp~~ wilibe ~~~~the .fuialpiat:iS rec~rd~ thr<>ugh the County 
Reeorder:s:Office: and p~cel numbers~ have been issued by the Co~tY Assessor's Office.· 
. . . . ·.·.·. . . . . .·· . 
,All public rights of way shall be dedica~ and oonstructed to s~dards .of the Ada 
COunty Highway District. No_pub;tic·street oonstruction may~ commenced without the 
awroval of'the Ada eounty Highway DiStrict Any work within the Ada County 
Highway District rights of 'way requires a permit. ~or information regarding the . · 
requirement:S to "Obtain a permit, co~tact Ada <;:aunty Highway DistrictDeveiopment 
:~ SerV_ices at387-610CtYour File #05-11-S/~PRis rajuired. 
10. · · ~utilities s~ be installedund~ground. 
11. Compliance with ~on 31-:3805 of the Idaho C~e p~g to hrigation waters is 
requirE7d. Irrigatio_n/ drainage waters shall not be impeded by any corisquction on site. 
. . 
12. There shall be easeinents provided for utilitjes, drainage,·and. irrigation abutting to all 
public street right-of-way and subdivision boundaties, and where considered necessary, 
centered on·the interior property lines. Said eas~ents shall haye a minimum width of 
ten_feet (10'). . · · 
. . 
13. The development standards (building heights, setback requirements, and street · 
frontage). of the RR District shall be used for the developinent of this property. 
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EXHIBIT2 
14. . All submittals of required compliance letters and plans (lighting, landscaping, dJ:ainage, 
and development) must be accompanied by your application File #05-11-S/05-04-PR 
15. No construction, grading, filling, clearing, or excavation of any kind shall be initiated 
until the applicant has received approval of a drainage design plan from the Ada 
County Engineer. The drainage design plan shall include all proposed site grading. 
16: Upon approval of the drainage d~ign plan, the applicant shall obtain a grading permit 
or waiver from the Ada County Building Official. The grading permit shall conform to 
the approved drainage design plan. The drainage design plan shall include, but is not 
limited to, the following: · 
a. Identification of high_ground water areas, po<>rly drained areas, and area8 ~g 
developed over soils With poor drainage characteristics, poor soil-be~g 
capacity, hydric soils, liquefaction and soil strength loss. . . . . ,+~ ·,.,,·, .. ,. ... 
. . . . ~ .. . . .. ·,, . . ··~ 
b. · These areas shall be identified on the ~ainage d~gn plan and spe<:i{ic ~~ :· · 
iricluded Jn the design to overoomt{the 'adverse ~ect:S of these characteristics ·. . 
(ie., c0ncentration' of ground watet in 'btri1:ding.crawl si?~c~;· 5u¥.dence .~£. 
foundations, etc.). The plan shall comply With the International Building Code as · 
adopted by Ada County. Special submi~ incluqmg a site-specific geotechnical 
report may be r~uired by the Ada Colinty Engineer. The drainage design plan · 
shall be ·prepared and submitted by a Professional Engineer or design 
17. 
18. 
19. 
,. 
20. 
21. 
22. 
professional licensed in the State of Idaho . 
. . 
Prior to acceptance of a final plat by. the Ada County Engineer all drainage 
imp~vements and site grading shall be completed. The County~ shall inspect 
and approve an drainage improvements, except where bonding is provided. As-built 
drawings, acceptable to the County Engineer in form and substance, shall be submitted 
prior to final :inSpection and approval of the drainage improvements. 
Prior to Board approval of the final plat, the applicant shall have obtained and 
completed any required grading permit 
Lighting within the development shall comply with the Lighting Standards set forth in 
Article 8-4H of the Ada County Zoning Ordinance. 
All surety and surety agreements shall comply with Article 8-4K of the Ada County 
Code. 
Unless otherwise stated, this development is subject to the standards of the Wild.land-
Urban Fire Interface Overlay District set forth in Article 8-3B of the Ada County Code. 
Unless otherwise stated, this development is subject to the general regulations and· . 
standards for areas of special flood hazard of the Flood Hazard Overlay District set forth 
in Article 8-3F of the Ada County Code. · 
23. Unless otherwise stated, this development is subject to the standards of the Hillside 
Overlay District set forth in Article 8-3H of the Ada County Code. 
24. The proposed development should folio'"'." the applicable recommendations made by the 
CONDITIONS OF APPROVAL 
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\, . " 
Idaho Department of Fish and Game (EXlu"bit 17) as a means to minimize the adverse 
impacts to wildlife from housing developm~ts in wildiife habitat areas~ 
. . . 
25. The pJ:oposed devclopment .. sh~leomply with all specific and general coadition5 of 
appro·1a4 round in the <;:ommentS ffom ,.\C'.HP (&hibit ????). (Comments from AOID 
were not received ptior tq ~report being written). 
26. 
27. 
. 28. 
29. 
. . 
There shall be a minimum struCtt1ral setback of thlrty feet (30') froni.the normal high 
water line of all waterco~es; whether covered or uncovered. For open watercourses, 
normal.high water line shall be as ~~ed by a li!=ensed surveyor or engineer .. 
. . . . . . . 
The area ru>ted a5 Quincy-~h-CompleX illl llichibit 11, page 3 shall he ~estricted 
fro~ development to avoid impacts to rare" 9r sensitjve.species that may occur on si~ 
An ~~p~xnnateiy~oo ,fuot wide.rip~ ~er.~~ be ~tablished on the 5ubject · . 
~operty along the eiltite I~ of Thjr ~ ·· · · · ·· : " · · . . 
·Th~ firial plat shali. show bUildfu1fenveio~ f~r ~ch prqp~ed fot, with the envel~pes . 
being approximately 2 a~es in.size;pro~<;i~ tl;tat the fotal area of said envelopes does 
no(exceed~20% of the~talareaof~~·plat .... ". ·" .. ,, .. . . . : : ...... . .. 
30.' ·.· The~ pla~s~.show ~ i~~~Uii¥~Y North Ada. Co~tJ Fire Rescue District,·~ 
Jisted on Exhibit19: · : .· . ·· · · : · · · .... "· .' .. · · : · . .. : . · · ··" "· · · 
31. . The pr~~sed p~te ~d, Scarlet Giliil. ~e~ shall.co~ly With the design and · 
construction.standardS fur pr.i,vate :i:oads, as listed under ACC. ~D-4,imd With 
I~ 
. applicable wi1FI sta.n.4ards as listed in ACC 8-3B:-3B. Contactthe Ada CoUntjr · 
Development Services Engmeeclng Division af287-7900 for fee information and to 
· sChedwe an inspection of the private road once construction, iS completed. 
. . . . . . 
... 
CONDITIONS OF APPROVAL 
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~ngiii.eers, ·inc. 
TO: Eric Leitzinger 
EnviTonmentaf Staff Biologist : 
Idaho Department of Fish and Game . · 
:3101 S. Powerline · 
r 
i 
i 
-~. . Nampa, If? 83686 I I 
RECEIVED 
~6 ·2~ 2005' 
·. 
DA TE: August 22, ~005 · · 
. . '1 ' . 
. ·RE· .•. --
. . 
:·· 
DearEtjc:· · 
I 
· ... 
-· ADA C.OUNTY · 
_.D.::VELOP.MENT SERVICl;S. 
.. 
. ' 
. . ~ .. 
. ·tb.apk ·you f~r ~g ·the ~e to.meet With. us today regarding Walt .Mipnick's projept, Showy . . ., . 
. · ·Phlox Subdivision. Our discu5sion was very beneficial and the .. outcomes generated will not only· 
. .·. . mitigate. en\riromp.e~tal impac.ts but 'Yill als~ improve the .integricy of the ~bdi~s1on.i . . 
• • .... • .:. : • .. •• • • •• • • • • • J • ; • • : • • • • • • 
· Jt. ~~- dbtetriiliied that since·= Showy 'Phlox :S~~visi~n is .. a lo:w~ensity pro]ec~ With· a few 
. . .. . . . . mitigation .meaSl.ir~s; the development .will ~ve minimal impacts .. Several.elements we~e discµssed 
and agr~ ~n. The following iS a ~ary:" · · ,.. · · ~ · , .. · ' ·.' 
"'.. •',.. • • : • • • ! • ' • • • • • • r' • ), • •, 
.. -.·.·}•:·.,Tue ·proj¢t·· site·. is .·a ·.~o~."--.~~tlo~ .. r~~te fo~· :~~~r: .. ~~d·~.ellc..~- To·" m1;:;i~i~e ~~· . 
' 
. ·· .. "' 
. - . . . .. ' ,. . 
development's: disturbiµice, building.: eri.yelopes .'wiµ be. depicted o:q.,>·the final plat.. 
Htimeowners·_. ~l 1:>e limited to. ·cons~cting .. structures ~d · f~c~·: inSide th~. bllildirig · . 
· 'envelqpe. The exact size and locatio.n of the· ~velopes has not yet been determined but we. · . · 
. · .... , . wou14 like to ~.ontinue. to w9rk with you so that .we can choose the best.location. for ¢.erii.~ .i, ' 
. Tµey"will be no more than 2 acreS and Will ?e.placed in ar~'that avoid.steep hillsides, and .. 
a !:are pJant,.Aasae's·'Cmion. 9n,ce we have·an·idea.ofwhere we"wouid like to place th~·.-: .... 
J ·envelopes.~willforwardacop~r~y~u·forrevi~w.' · " · .. · · : · ··· 
• • • 1 • 
0
: .. • • • • • • c . . .. :-. . .,· ' !· • . . . : •. : . "t. -~ ·. ._ 
This . will help preser\fe a larg~r :P.ercentage of the wildlife habitat. Additionally, limiting . . 
· .construction to the buildll:ig ~nvelopes wiILkeep the natj.ve vegetation intact and ·safegilard ·· .. ·:· 
· · . .."the steep hillsides. · · · · · 
:.·- .... 
• The' exact location '<?f A:as~'s onio~ (Allium aaseae) o~ ·site is not bown: Aase;s oclon" 
prefers southern facing slopes on sandy soil~~ Ho~ever, they have ~eeri known to grow on 
nor:hei:n and western slopes that have sandy soils as well. According to the United St;ates 
Department of Agriculture, Soil Conserv~tion Service, Soil ~llivey Area of 1980 there are 5 
.·. 
different soil types on our project .s!te. Haw-Larikbush Complex covers the majotjty of the ; · 
site and it is not sandy. A small section on the south~m e~d of the property is. QuincyHTEH_ 03.22 
\ ·. 
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,.j'" ( ' ······: . '~-· 
• Lankbush Complex. It is comprised of approximately 65% Quincy Fine Gravely Loam and 
35% Lankbush Sandy Loam. 
M~terials, Testing and Inspection conducted a soils survey throughout the project site. They 
installed 14 test pits. One of their test pits was located in the Quincy-Lankbush complex 
area. Tue test pit found that light brown, dry, medium dense, silty sand was present at 
ground surface; extending to a depth of 1.9 feet. Below the surficial silty sand, dark brown, 
slightly moist to moist, medium dense poorly graded sand was noted, extending to a depth 
of 6.8 feet Underlying· the poorly graded sand, brown, slightly moist to moist, medium 
dense silty sand was identified, extend.i.p.g to a depth of 15.0 feet Beneath the i;iJty sand, . 
brown to dark brown, moist, · piedium stiff to stiff sandy fat clay was present, extending 
. · beyond _termination depth. The St?il c~nfiguration contains SOID;e ·sandy soil at the ·StJ!face 
. aµd below so· there might be a possibility that Aase' s onion would grow in .this are~ A soils 
map has been included with this letter. (Please see NF 3.0) It is here where you c;m see tlie. . .. 
. region I refer to above (i:b.e Quincy-Lankbush Complex region). Building envelopes Win be · 
placed so that they do hot enter this zone. · · 
• '. I • :'" "• • : 
. ·r Allother . ~oil . on site is Lankbush-Brent Sandy Lo~ Compl~~ whi,ch · con8ists of '· 
. ·. .. . . approximately 40% Lankbush sap.dy loam· and 60% Brent loam, and has some s~d but 
,. . . : consists mqre ·of loam then anything else. A test pit We:;~ located in this comp.lex as well. · 
· · ': · Gray, dry, medium stiff,· sandy silt was noted at ground surface and extended to· a depth of 
' . 2.5 . .feet Underlying the surficial soil, brown to yellowish brown,· dry to slightly moist,· ' . ' 
·medium .dense .to dense silty sand wa8 ·identified. Intennittent weak calcium carbonate· 
·\. . . -.. . cementation was noted from .2.5 to 6.2 feet. Silty sand was found to extend to a depth. of. . ·. . . ." 
. ·I 1.2 feet This qp:q:iplex does have some sand but is primarily clay loam and lo~· about 19 · · ::• ... : , 
-. 
: :; 
•o I • 
• \· ' t 
. . ... 
-, : · inches thick There~ore the charice of.Aase's onion groW:inghere is minimal. .- · ... : ·.'' ' 
<·:I:i~~~pti~~ ,~f the ~~t-~f ~e· sQil- ~~ .~e:~~lu~ed'.o~· ~e ~~ils map: Ag~-.building· '.· ·.- ·_ -;-:· ,.( .. 
. - · envelopes will be placed so they do not ent~r the Quincy-Lankbush C9mplex zone: i · 
. : . . .. . 
• A. rlp~fan bJrer will. be cr~ate4 alon~side Dry Creei~ .A ~ildlife-friendly fe~c~ \Vill b_e 
;placed approximately 75 feet :from the·creek and will run the.length of the property, parallel 
, ·:to :the creek, following the contour ·of the riparian Zone. The purpose of the riparian corridor 
· "' . is to limit distllrbances from humans and .other animals. Additionally, the ripariaQ. buffer 
··· ·.will help sustain the habitat of the western toad (Rufo boreas); a sensitive species that P.as' 
· peen sited in the creek area . · · · · · · · · ·- · . . . ' 
. .. 
· • The CC&R's will have the'folloWing stipulations: All fences must be wildlife-friendli, all 
domestic stock will be prohibited with. the exception of horses on lots 1 and 2, with the 
maximum number of 3 per household; all feed will be stored in big-game pr~of she~ or 
· enclosures; domestic fowl will be· housed in wildlife-proof homes; pet foods and feeding 
di::;hes will not be left outside; :free-roaming dogs and cats are prohibited; big game will not 
be fed; effective means to protect ornamental trees and shrubs from being eaten by wildlife 
·· ... · 
· include wrapping chicken wire around trees, using ailimal repellents, or planting vegetation 
. . · · HTEH 0323 
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I. 
.' : .. . 
' 
: 
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·. 
·:·:· 
/ :. 
(). , .. "·. \ ...... ! 
that is less desirable to wildlife; any burning of trash or vegetation will be. monitored.; 
fireworks will be prohibited.; Wild.land fire prot~ction measures will be proposed. 
I will J?e in touch with you .shortly. Please contact me if you have additional questions and/or 
concems at (208) 8~7-7760. 
,. 
Megan Lea¢.ermari. : 
Land Use Planner- ·. · · '.· ,, 
.Pinnacle Engineers· 
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c..·, 
TO: ADA COUNTY PLANNING & ZONING COMMISSION 
HEARING DATE: November 3, 2005 
STAFF: Steve Malone, Planner II 
FILE NO.: 05-11-S/05-Q4.PR SHOWY PHLOX SUBDIVISION 
OWNER Walt Minnick 
APPLICANT/ 
AGENT 
815 E. Park Blvd, Suite 100 
Boise, ID 83712 
Megan Leatherman 
Pinnacle Engineers 
12552 W. Executive Dr, Suite B 
Boise, ID 82712 
SUMMARY 
05-11-S/05-04-PR, WALT MINNICK- SHOWY PHLOX SUBDIVISION: A Preliminary 
Plat to include 7 single-family residential lot and a private road, Scarlet Gilia Lane. The 
property contains 74 acres and is located on Cartwright Road, near 11442 Cartwright 
Road, Boise, ID; Sections 4 & 9, T. 4N., R. 2E., B. M. The property lies within the Rural 
Residential (RR) District. 
SUPPLEMENT AL STAFF ANALYSIS 
Considerable additional information has been submitted after the deadline for preparing 
the staff report to the Commission. Staff offers the following in response to this new 
information so that the Commission can be assured that all factors have been considered 
in staff's recommendation of approval for this subdivision. 
On October 27, 2005 staff talked with Bruce Eggleston from Boise City Planning & 
Zoning regarding this application. He called to inform us that Boise City did not send 
any comments regarding this subdivision because no increase in the allowed density is 
proposed and they did not have any concerns. They were pleased to hear of the limited 
development pads for each lot and the preserved corridor along Dry Creek. 
Tim Breuer, from Ada County Parks & Waterways, has asked that the developer (Exhibit 
20) permanently protect the riparian area along Dry Creek by placing a conservation 
easement over the entire 100' buffer area. Staff is in agreement with this idea and is 
proposing Condition #32 to require that this be done. This will better assure that the 
potential habitat of rare or sensitive species in the area will be preserved. 
HTEH 0145 
000141
\ -... , . 
Ada County Highway District has submitted their report (Exhibit 21). The subject 
property does not directly abut Cartwright Road, as this road lies upon an easement on 
the adjacent Neville property. The ACHD staff report (page 4, Item 3, 1st paragraph) 
states that Ada County should verify the easement that grants access across this strip of 
land onto the subject property. Staff has reviewed the easement and finds that language 
of the easement is not clear enough to assess that the current proposal is clearly allowed 
within the terms of the easement. Since this is a matter between private parties (Neville 
and Minnick) staff does not see a role for planning in resolving this issue as it appears to 
be a civil matter, but has added Condition #33 asking the applicant to obtain a letter from 
Neville or other.evidence that clearly states that the new private road is allowed across 
this portion of the Neville property. Staff is also recommending adding Condition #25, 
which requires compliance with the general and specific conditions of approval found in 
Exhibit21. 
An attorney for Ken Stoltz, the property owner currently taking access from the private 
road noted on Porter Subdivision called to discuss the adequacy of this private road for 
serving two new lots (actually only one new lot, as the one existing lot is proposed to be 
split by this subdivision application). He asked why there was no condition to improve 
this rqad. Staff's response was that the access is a- previously approved private road 
approved by the Board in 1977 and staff saw no basis in the zoning code for requiring 
any specific additional standards for this road. Staff would expect the responsible fire 
authority to dictate any required improvements to the road, either as a condition of plat 
approval or at the time of building permit issuance. This issue is one of adequate safety, 
which is best determined by the fire authority and not planning staff. However, staff has 
added Condition #34 to resolve this issue, giving the applicant the option of improving 
the road to a standard recommended by the local fire authority or by submitting a private 
road application to improve the road to current standards. Under either option it will be 
necessary that the address of the Stoltz property and the two new lots be changed to 
reflect that acce~s is not taken directly from Cartwright Road. Staff has added Condition 
#36 requiring that the applicant apply for and receive approval of a street name for this 
private road from the Ada County Street Name Committee prior to final plat approval. 
Staff recommends that the Commission approve the proposal subject to the Findings of 
Fact and Conclusions of Law and Conditions of Approval found in the original staff 
report, and the revised conditions of approval contained in the attached final page of 
Exhibit 2. The Commission should direct staff to update the Findings and Conclusions 
found in Exhibit I prior to the Board hearing this matter to reflect this supplemental staff 
analysis and any testimony taken at the Commission's hearing. 
HTEH 0146 
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ATTACHMENTS 
Exhibit 1: Findings of Fact/ Conclusions of Law. 
Exhibit 2: Conditions of Approval. 
Exhibit 3: Application for Preliminary Plat received May 20, 2005. 
Exhibit 4: Applicant's detailed letter for the proposed subdivision dated May 19, 2005. 
Exhibit 5: Applicant's additional comments for the proposed subdivision dated August 
16, 2005. 
Exhibit 6: Application for Private Road received May 20, 2005. 
Exhibit 7: Applicant's detailed letter for private road dated May 19, 2005. 
Exhibit 8: Vicinity Map. 
Exhibit 9: Aerial photo of site and surrounding area. 
Exhibit 10: Preliminary Plat maps received October 24, 2005. 
Exhibit 11: Natural Features Maps received September 16, 2005. 
Exhibit 12: Natural Features Analysis report received August 25, 2005. 
Exhibit 13: Memo from Central District Health Department dated September 26, 2005. 
Exhibit 14: Memo from Assistant County Engineer David Wells dated February 16, 2005. 
Exhibit 15: Hearing Notice. 
Exhibit 16: Memo to Megan Leatherman from John Priester dated March 7, 2005 reserving 
the subdivision name "Showy Phlox Estates Subdivision," 
Exhibit 17: Letter from Idaho Fish & Game dated December 14, 2004. 
Exhibit 18: Letter from Pinnacle Engineers to Idaho Fish & Game dated August 22, 2005. 
Exhibit 19: Letter from North Ada County Fire Rescue District dated October 24, 2005. 
Exhibit 20: Letter from Ada County Parks & Waterways dated October 27, 2005. 
Exhibit 21: Letter from Ada County Highway District (undated received October 28, 2005). 
File #05-11-S SHOWY PHLOX SUBDIVISION 
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EXHIBIT 1 
BEFORE 111E ADA COUNTY PLANNING & ZONING COMMISSION 
In.re: 
Walt Minnick, Showy Phlox Subdivision 
File No. 05-11-5/05-04-PR 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
FINDINGS OF FACT 
ff any of these Findings of Fact are deemed Conclusions of Law, they are incorporated into the 
Conclusions of Law section. 
A. The CommissimYBoard finds that this application is comprised of: 
1. Application forms prepared and submitted by the applicant 
2 Preliminary Plat/Natural Features Analysis. 
3. All other information contained in File #05-11-S/05-04-PR. 
I 
B. As to procedural items, the Commission/Board finds the following: 
1. A pre-application meeting concerning this proposal was held on November 15, 2004. 
2 In aa:ordance with Section 8-7 A-3 of the Ada County Code, the applicant held a 
neighborhood meeting on April 25, 2005. 
3. On September 21, 2005, Development Services aa;epted Ftle #05-11-5/05-04-PR and 
scheduled it for public hearing before the Ada County Planning and .ZOning 
Commission on November 3, 2005. 
4. On September 21, 2005 staff notified other agencies of this application and solicited their 
comments. Any comments received were incorporated into the staff report and are 
attached. 
5. On October 21, 2005 property owners within 1000 feet of the site were notified of the 
hearing by mail Legal notice of 'lhe Commission's hearing was published in The Idaho 
Statesman on October 18, 2005. Notices of the public hearing were posted on and near 
'lhe site on October 24, 2005. 
6. On November 3, 2005, the Ada County Planning & Zoning Commission voted 
unanimously to recommend approval of File #05-11-5/05-04-PR to 'lhe Board of Ada 
County Commissioners. Following this recommendation a public hearing was 
scheduled. to be heard by the Board of Ada County Commissioners on December 28, 
2005. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
File #05-11·5/~PR SHOWY PHLOX SUBDMSION' 
Walter Minnick Pagel 
\ 
HTEH 097 
000146
:: 
··. EXHIBIT 1 
7. On November 4, 2005 staff notified other agencies of this application and solicited their 
comments. Any comments received were incorporated into the staff report and are 
attached. 
8. On December 19, 2005 property owners within 1000 feet of the site were notified of the 
hearing by mail. Legal notice of the Commission's hearing was published in The Idaho 
Statesman on December 13, 2005. Notices of the public hearing were posted on and near 
the site on December 21, 2005. 
C As to the project description, the Commissiot\fBoard finds the following: 
1. PROPOSED USFS 
Seven (7) single-family building lots. 
2. PROPOSED STRUCTURFS 
Seven (7) new single-family dwellings. 
3. PROPOSED SITE IMPROVEMENTS 
Each lot will be serviced by an individual well and septic system. All utilities shall be 
installed underground in ac:cOrdance with Section 8-4A-21 of the Ada County Code. A 
private road will be constructed to service five of the new lots. It will also serve existing 
Lot 3 of Porter Subdivsion. Two proposed lots will be serviced by an existing private 
road that was approved with Porter Subdivision, which will be improved to meet 
current fire district standards. 
D. As to the site description, the Commissi~oard finds the following: 
1. PARCEL NUMBER AND LOCATION 
The subject property is Ada County Assessor's Parcel #R7138720090 & R7138720600, 
located near 11442 Cartwright Road 
2 OWNERSffiP 
Walt Minnick 
815 E. Park Blvd, Suite 100 
Boise, ID 83712 
3. SITE CHARACTERISTICS 
Property size: 7 4 acres. 
Existing stnu:tures: None. 
Existing vegetation: Mainly sage and native grasses as found in typical rangeland and 
pasture. 
Slope: There are considerable slopes over the southern 2/3rds of the property. See 
Exhibit 11 for detail about specific slope ranges. 
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Irrigation: No irrigation district. Irrigation will be provided from the individual wells 
unless as otherwise approved. 
Drainage: Historic site runoff is mainly to the west and north. 
Views: Generally open views to the north & west Additional view opportunities exist 
at higher elevations of the site. 
Other Opportunities an4for Constraints: The entire site resides within the Wildland-Urban 
Fire Interface Overlay District and portions of the subject property reside within the 
Hillside Overlay District and the Flood ~d Overlay District A portion of Lots 1 & 2 
are within the .floodway boundary for Dry Creek, though most of this area is proposed 
to be placed within a conservation easement 
E. As to cmrent land use and zoning, the CommissiotYBoard finds the following: 
The subject site was primarily used for rural residential/ agricultural purposes and 
presently resides within the Rural Residential (RR) District 
F. As to surrounding land use and zoning, the Commission/Board finds the following: 
North: Several single family residences in the RR District. 
.. 
South: Range land in the RR District 
F.ast: Range land in the RP District 
' 
West Range land in the RR District 
G. As to services, the Commission/Board f"mds the following: 
Access Street and Designation: Cartwright Road, a rural arterial. 
Fire Protection: 
Sewage Disposal: 
Water Service: 
Irrigation District 
Drainage District 
North Ada County Fire and Rescue District 
Individual septic system. 
Individual well. 
None. 
None. 
H. As to the applicable comprehensive plan, the Commission/Board finds the following: 
This section contains the Goals and Policies of the applicable comprehensive plan regarding 
development of the subject property. 
1. The Commission/Board finds that the applicable comprehensive plan is the Ada County 
Comprehensive Plan as the this plan is applicable for properties such as the subject 
,property that reside outside all Areas of City Impact. The Commission/Board finds that 
the· application complies with the Comprehensive Plan as to the following 
(Commissio,n' s/Board' s findings are in italics text): 
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POPULATION GOAL STATEMENT AND POLICIES 
Goal 21: Anticipate continuing growth and development demand. Guide future 
development to encourage orderly infill. Promote development that maintains or 
improves current levels of essential public facilities and services. 
Policy 2.1-2: Development that occurs outside an Area of Oty Impact shall comply with 
this C.omprehensive Plan. 
The CtmmtissUm/Board fouls fhat the large lots f1TOPOSi!d will a1krw for the acamrmodlltion of future 
growth as demand for land increases and the pruuision of essential seruices impruves in the future. 
However this-policy needs to re balanad against the need to preserve wildlife luzbiltlt. This p1T1fJOSlll 
seeks to permanently preserve wildlife habitat by placing the bulk of the property in a amseroation 
easement to prevent future deoelopment. This is amsistent with the notion that this property 
would seroe as a transition to largely untleveloped or very lmo density deuelopment to the north. 
LAND USE GOAL STATEMENT, OBJECTIVES AND POLICIES 
Foothills DerJelopment Goal Statement and Policies 
Goal 5.11: Ada County seeks to balance the natural beauty and en~ values of 
its foothills with the opportunity for planned developments. 
Policy 5.11-2: AD foothill areas outside of the Boise Area of Oty Impact shall be subject to 
the policies and provisions of a separate planning document if adopted pursuant to the 
provisions of Idaho Code §67--6509. Until such time as Ada County adopts a new foothill 
plan section of the Comprehensive ~ the policies and provisions of Section 14.0,. Boise 
Front Foothills of the Ada County Comprehensive Plan as amended March 5, 1992, shall 
remain in effect 
14.0 BOISE FRONT FOOIHILIS: The Boise Front Foothills provide many 
amenities to citi?.ens of Ada County. These amenities include deer winier range, 
aquifer recharge, hunting. geothermal resource open space. At the same time, the 
Boise Front Foothills present a very fragile environment because of steep slopes, 
geologic faults and unstable soils. It is the intent of the Board to plan the Boise 
Front Foothills as a unit, taking into consideration its amenities, resmm:es and 
hazards. 
14.1 POLICIES 
Insofar as any of the policies of this plan may per lain to the Boise Front Foothills, 
they will be used and will supersede other policies. 
14.2 OBJECITVE 
The Board of Ada County Commissioners shall coordinate efforts with other 
govermnent:al agencies in the study and development of alternatives to preserve 
and conserve through management practices and/ or public land purchases the 
resomces of the Boise Front Foothills. ~ 
The Commission/Board finds the subject property resides within the Foothills Planning Area 
according to the Ada Cmmty Comprehensive Plan Land Use Map. The O:nnmission/Board finds 
the Board has not adapted a sepamre planning document amsisllng of policieti and pruoisions 
pursuant to the pruoisions of Idaho Code §67-6509. The Cmmni.ssion/Bol finds the policies and 
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prouisions of Section 14.0, Boise Foothills of the Ada County Comprehensive Plan as amended 
March 5, 1992, are applicable to this application. In urder to preserve the fragile environment of the 
Boise Foothiils, the Qmrmission/Boar finds the proposed development, as amditioned, will be 
subject to the lNildland-UriJan Fire Interjaa! Ooerlay District set forth in Article 8-38 of the Ada 
County, the Flood Hamrd Overlay District set forth in Article 8-3F of the Ada C.OUnty Code, and 
the Hillside Overlay District set forth in Article 8-3H of the Ada County Code. 
NATURAL RESOURCES GOAL STATEMENT AND POLICIES 
Overall Natural R.esources Goal Statement and Policies 
Goal 6.1: Retain the existing living, working and natural environment by ensuring that 
land, air, water and wildlife resources are properly managed. 
Policy 6.1-2: Buffer designated natural resource areas from more intensive urban uses 
with compatible transitional land uses. 
Policy 6.1-3: Establish density and development standards designed to protect existing 
~ steep slopes, benches, floodways, habitat areas and ridgelines. 
Policy 6.1-6: Locate development away from designated wildlife habitat areas. 
The Commission,IBoad finds the subject property is located within the RR District, which allmos 
for rural residential development on property with a minimum property siz.e of 10 acres. The RR 
District serves as a buffer between urbaniud development and the en'Oircmmentall.y sensitive 
areas of the Boise Foothills. 
The Commission/BOard finds that impacts to wildlife habitat can be mitigated by incorporating 
the recommendations of Idaho Department of Fish & Game found in Exhibit 18, and that the 
applicant has inrorpuraled the bulk of said recmnmendations into the proposed CC&Rs for this 
development In addition, the C,ommissilJn/Board also finds that a riparian buffer will be 
established along Dry C7lek and that the scale of the development is sufficient to assure that 
wildlife migration rorridors are preserved, and protect uisting termin, steep slopes, benches, 
jloodways, habitat ll1ellS and ridgelines. The Cmnmission/Board finds that Exhibit 22 
demonstrates that the Idaho Department of Fish & Game is mostly satisfied with the measures 
proposed by the applicant to mi.ligate impacts to wiJdJjfe habitat, the majority of which are also 
imposed as conditions of apptoval of this preliminary plat. 
The Commission/Board finds that the proposed project lies outside of any Idaho Fish & Game 
"Wildlife Management Areas. The Commission/Board further finds that no mapping of wildlife 
habitat areas has been adopted by Ada County, but that a map from Fish & Game appears to show 
that the suhject property is located along the western edge of an area generally identified as 
critical winter range (presutnllbly for deer), and that the development is of a sufficiently low 
densi.ty to preserve this critical winter range. 
As conditioned, the 'f'1'0P05l!d development will be subject to the JWdland-Urban Fire Interfare 
Overlay District set forth in Arlic1e 8-3B of the Ada Onmty, the Flood Hazard Ooerlay District set 
forth in Article 8-3F of the Ada County Code, and the Hillside Overlay District set furth in Article 
8-3H of the Ada <:.ounty Code as a means to prot:ect existing terrain, steep slopes, and jloodwllys. 
Floodplain Goal Statement and Policies 
Goal 6.2: Protect, enhance, conserve and maintain the surface water resow:ces of the 
County for drinking, irrigation, recreation,. fish, wildlife and other beneficial uses 
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recognized under Idaho water law. Take actions to protect human life and property and 
reduce public and private expenditures resulting from floods. 
Policy 6.2-3: Prohibit all structural development within floodways that will impede or 
alter the natural flow of floodwaters. 
Policy 6.2-6: Floodplain areas shall not be altered in any way that would flood 
surrounding properties, either up or downstream. 
Policy 6.2-7: Tributary floodways should be used primarily for open space. 
Policy 6.2-8: Tributary floodways shall not be altered in any way that would increase 
flood damage of surrounding properties either up or downstream. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tributary floodways to protect structures from damage by lateral 
erosion. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tributary floodways to protect structures &om damage by lateral 
erosion. 
Policy 6.2-11: Development shall be allowed on the alluvial fans of the foothill tributary 
floodplains, if adequately flood-proofed. Such development shall not alter the flow of 
water onto surrounding properties not originally designated as being in the floodplain. 
The developer of any development within the 100-year floodplain shall be required to 
provide notification to prospective buyers that the property is within a floodplain or 
alluvial fan by deed restricticm or other similar method. 
The CommissionjBoard finds that the Assistant Onlnty Engineer has stated in Exhibit 14 that no 
work is proposed within any Hillside Tributary Floodway and that a riparian buffer is being 
established that will protect the Dry Cm!k floodplain. The buffer is of sufficient width that 
'Dirlually all of the ftoodplain is enamrpassed l1y it, meaning that no structures sluzll be buil.t 
within the ftoodway. 
Wildlife Mmuigement Goal Statement and Policies 
Goal 6.5: Protect, maintain and enhance the fish and wildlife resources and habitats of 
Ada County. Cooperate with other governmental agencies to identify and resolve 
potential problems that may arise concerning land use changes inf or adjacent to critical 
wildlife habitat. 
Policy 6.5-2: Critical wildlife habitat areas identified and mapped by the Idaho 
Department of Fish and Game shall be designated as Wildlife Preservation Areas. 
Policy 6.5-3: Development adjacent to Wildlife Preservation Areas shall minimize adverse 
impacts to criHcal wildlife habitat. Development may be denied, density limited or 
density transferred where critical wildlife habitat exists as defined in 6.5-2. 
The Commissiqn/Board finds that, as noted earlier, the su'1ject property appears f.o be cm the 
western edge of a criUcaI winter range for deer. The Commission/Board farther fouls that the 
limits on density prrmided by the zoning district and the agreement to restrict building envelopes 
ID about 2 acres of each of the 10 acre lots, the proposed riparian buffer and the restrictions 
rontained within the CC&Rs is sufficient to minimi7.e any adverse impacts to critical wiidlife 
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habitat. The -portions of the property not designated as roadways or bui1dable areas shall be 
protected by a conservation easement, as required by Condition 29. 
Dminage Ways Goals Statement and Policies 
Goal 6.7: The County will promote the protection and management of natural creeks as 
valuable resources and encourage agreements between developers and irrigation and 
. drainage authorities that will enhance manmade drainage ways as valuable resources. 
Policy 6.7-1: Encourage adequate open space in development proposals to protect and 
manage natural and mamnade drainage ways, riparian and identified wetland areas. 
As conditioned, the Commission/Board finds the appliCant amVor uwner shall be required to submit 
a drainage plan as required by the C.ounty Engineer (Qmditions le & 15) and a grading plan as 
may be required by the County Building Official (Condition 16). No development will be allowed 
within any hillside tributary JWodways. The applicant has submitted a hillside deoelopment plan 
(File #05-07-HD). After the plan is approved and the work has been romp1eted, the engineer of 
record shall rerlify that the plan has been romp1eted as apptmed. 
Ha%at'dous Areas Goals Statement and Policies 
Goal 6.8: To protect public health and safety by guiding growth and development away 
from haz.ardous areas that poses a tmeat to people and property and by establishing 
appropriate safety standards for uses permitted in, or adjacent to, haz.ardous areas. 
As conditioned, the Commission/Board finds the applialnt and or mimer shall be required to 
comply with the standards for deoelopment within the Wildland-Urilan Fire Interface Overlay 
District as a means t.o reduce the threat of loss of life and pmperty from wildfire hazards, and 
with the Flood Hazard Overlay District to avoid the threat of possible flood events. 
TRANSPORTATION PLANNING GOAL 51'ATEMENT AND POLICIES 
General Tnmspmtation Planning Goal Statement and Policies 
Goal 8.1: Develop a well-planned transportation system that is adequate to meet citizen 
needs. Transportation facilities designed and located for safe, efficient movement of 
people and goods must accompany all residential, commercial, industrial and public 
development 
Policy 8.1-6: Preserve the :integrity of the built community and other traffic--sensitive areas 
by reducing transportation impacts. 
Policy 8.1-10: Reserve rights-of-way for proposed transportation facilities for 
transportation use as a condition of approving development applications. 
Policy 8.1-25: Require new developments that generate the need for transportation 
improvements to provide or fund such improvements as a condition of development 
approval in accordance with the requirements of the Ada County Highway District 
The Commission/Board finds the proposed deoelopment will have access from Cartwright Rotu'7 
which is ciassifted as a mnd arterial. ACHD has 'J'1"1Uided comment in Exhibit 21 and their 
amditions of approval. luroe been adopted as part of Condition 25. 
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QUALITY OF LIFE GOAL STATEMENT AND POLICIES 
Goal 12.3: Sustain, enhance, promote and protect those elements that contn'bute to the 
livability of Ada County. 
Policy 12,3.3: Encourage future development to maintain the character of Ada County's 
historic and natural features. 
Policy 12.3-5: Ensure that essential services and utilities are provided to all residents. 
The Onnmission/Board finds the pmposed development will be seroiced by essential utilities 
including but 110t limited to electricity, individual. wells, private septic systems, st.onn drainage, 
and telephone service llS a means to sustain, enhana?, promote and protect those elements that 
contribute to the limbility of Ada County. 
L As to the applicable law, the Commission/Board finds the following: 
This section details the zoning ordinance regulations and other applicable standards 
regarding development of the subject property. 
1. The Commission/Board finds Article 8-2A of the Ada County Code is applicable as the 
development is located within the Rural Residential (RR) District, which is a rural base 
district. Article 8-2A sets forth the purpose, general requirements, allowed uses, 
dimensional standards and setback requirements in the Rural Base District. 
2. The Commission/Board finds Article 8-3B of the Ada County Code is applicable as the 
proposed development is located within the Wildland-Urban Fire Interface (WUFI) 
Overlay District. Article 8-3B sets forth the purpose, applicability and standards for 
development located on property within the WUFI Overlay District 
3. The Commission/Board finds Article 8-3F of the Ada County Code is applicable as a 
portion of the proposed development resides within the Flood Hazard Overlay District. 
Article 8-3F of the Ada County Code sets forth the purpose, applicability, process, 
definitions, general regulations and standards for areas of special flood hazard, and 
required finding for development located within the Flood Haz.ard Overlay District. 
Section S.3F-7 of the Ada County Code: REQUIRED FINDING: In order to approve 
the applica~ the board shall find that the proposed subdivision or development 
including new construction or substantial improvements, meets the standards as set 
forth in this article. (Ord. 389, 6-14-2000). 
The Commission/Board finds the proposed development resides within the Flood Hlzmrd Overlay 
District, as hillside tributaries flow generally west from the property and a portion of the property 
is bordeTed by Dry Creek. As anulitioned, the CmnmissionjBoar finds the proposed 
deoelopment complies with Article 8-3F, llS the appliamt atuVor owner shall be required tD 
submit a floodplain devellJpment applialtion and a permit demonstrating c:ompliance with the 
applialble regulations and standards found in the Flood Hlu.ard Overlay District set forth in 
Article 8-3F. In addition, the Ommtission/Board finds that the plat is being restricted tD prevent 
development within virtually all of the designated floodplain of Dry Creek. 
4. The Commission/Board finds Article 8-3H of the Ada County Code is applicable as a 
portion of the proposed development resides within the Hillside Overlay District. 
Article 8-3H sets forth the purpose, applicability, application requirements, process, 
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standards and required findings for development located within the Hillside Overlay 
District. 
Section 8-3H-6 of the Ada County Code: REQUIRED FINDINGS: 
A. The site is physically suitable for the design and siting of the proposed 
development The proposed development shall result in minimum disturbance 
of hillside areas; 
B. The grading and excavation proposed in connection with the development shall not 
result in soil erosion, silting of lower slopes, slide damage, flooding, severe scarring, 
or any other geological instability or fire hazard that would adversely affect the 
public health, safety, and welfare; 
C. Areas not suited for development because of soil, geology, vegetation, or 
hydrology limitations are designated as open space use; 
D. Disruption of existing native vegetation and wildlife habitat is :minimized; and 
E. The proposal sets forth sufficient and adequate mitigation for the identified 
visual impacts beyond the normally expected imp.act of hillside development 
The Commission/Board finds that approximately 70% of the subject fJ1Dperly amtains slopes 
greater than fifreen percent (15%) and is 6Ubject to the requirements set forth in Article 8-3H of 
the Ada County OHie. As amditioned, the Commissiml/Board finds th,e proposed development 
complies with Article 8-3H as the applicant muVor owner shall submit an application and obtain 
approval. for development within the Hillside Overlay District, unless the applicant and/or own.er 
obtains a waiver from the Director of Ada County Development Service. Compliance with 
recommended stormwater practices is required by Condition le. The Qmmtission/Board finds 
that the plat map restricts development to specific areas of each lot, thereby limiting development 
to those areas of the site that are most suited for deuelopment, and limiting disruption of native 
vegetat:Um and wiJdlife habitat and the visual impacts of this development. 
5. The C.ommission/Board finds Title 8, Chapter 4, Article D of the Ada County Code is 
applicable as a new private road is proposed to access 5 of the new lots of the 
subdivision. This article sets for the standards and required findings for approving a 
private road application. 
Section MD of the Ada County Code: REQUIRED FINDING>: 
A. The design of the private road meets the requirements of this article. 
The Cmnmission/BoRrd finds that the pri:uate road meets the applicability requirements of this 
article, as the subject property is 1.ocated outside of any areas of dty impact. As conditioned, 
the primte road shall meet all requirements of this article. 
B. Granting approval of the private road would not cause damage, hazard, or nuisance, 
or other detriment to persons, property, or uses in the vicinity. 
The Cmnmission/Board finds that the private road is largely hid,den from view of adjacent 
resitlenres in the vicinity. The proper construction of this road, which is required to be 
inspected prior to final approval, and compliAnre with any conditions of approval imposed "l1y 
Ada County Highway District, will assure that no unmitigated impacts occur to persons, 
prope.rty or uses in the vicinity. 
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C The use and location of the private road shall not conflict with the applicable 
comprehensive plan and/ or the regional transportation plan. 
The Omtmission/Board finds no eviden« thllt the use and location of the private road will 
conjlk:t with the oomprehensive plan antVor the regional transportation plan. 
6. The Commission/Board finds Title 8, Chapter 6 of the Ada County Code is applicable as 
the proposed application is a subdivision of property within unincorporated Ada 
County. Chapter 6 sets forth the purpose, applicability, process, plat specifications and 
required findings for subdivisions. 
Section 8-6-5 of the Ada County Code: REQUIRED FINDINGS: 
A Preliminary Plat 
1. The design conforms to the standards established in Article A of this Chapter; 
The Commission/Board finds, in general, the residential block length has been designed 
with regards to the limitations and opportunities of the topography of the site. As noted 
on the preliminary plat, the minimum dimensional standards for all lots comply with the 
respective RR District in acamlana with Section 8-2A-4 of the Ada County Code. All 
residential lots have aa:ess on a roadway. The TOllllway system serving the proposed 
deueWpmen.t is a private road and not subject to the jurisdiction of the Ada County 
Highway District. The Ada County Highway District shllil approve the roadway sy6fem 
amnectUm to Ozrtwright Roa4 as acknowledged by signing the final plat. Streets are 
provided to the north and south, and prrroide interconnectivity with other eristing 
development in the vicinity. A fire access stub is provided near the end of Salrlet Gilia 
Lane to allow for future fire access to a public road or private road on property that abuts 
to the east. 
The Commission/Board finds the subject propet ty contains topographical slopes greater 
than fifteen perrent (15%), and as conditioned, the appliamt and/or uumer shall submit 
an application denumstnzting compliance with the Hillside Overlay District set forth in 
Article 8-3H of the Ada Cmlnty Code. 
As conditioned, there shall be easements provided for utilities, drainage, and irrigation 
abutting to all -public street righttHJfway and subdivision boundaries, and where 
amsidered necessary, centered on the interior property lines. 
2 The design complies with the required improvements established in Article B 
of this Chapter; 
The Omtmission/Board finds that in reuiewing the final plat, the County Surveyor shall 
inspect all monument requirements, in accordance with Idaho Code Sections 50-1302, 
50-1303, 54-1227, and 55-1608. 
Imp10oements to the public roadway system shall be accepted by Ada County Higlrway 
District, as aclawwledged by their representative signing the final plat. As conditioned, 
individual sewage disposal systems must me.et the approval of the Centml District Health 
Department (See Exhibit 13). Individual wells shall meet the approval of the Idaho 
Department of Water Resources. Furthemwre, the County Engineer shall approve a 
dminage plan for the subdivision development, and inspect the drainage improvements 
(Conditions le & 15). If necessary, the applicant may deposit a surety and surety 
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agreement with the Director for comp'fetions ef required improvements, subject to Article 
8-4K ef the Ada County Code. 
3. If applicable, the proposed subdivision complies with the standards of an 
applicable overlay district as __ set forth in Chapter 3 of this Title; 
As conditioned, the C".onmdssion/Board fouls the proposed ~t complies with the 
VVildland-Urban Fire Interfaa Ooerlay District set forth in Article 8-3B of the Ada 
County Cmle, the Flood Hazard Overlay District set forth in Article 8-3F of the Ada 
County c.ode, and the Hillside Overlay District set forth in Article 8-3H of the Ada 
County Code. 
4. The design conforms to the topography and natural landscape features and 
shows comideration for the location and function of land uses and structures to 
achieve this purpose; 
The QnnmissWn/Board finds the applicant has submitted a natural features analysis 
identifying constraints presented by the subdivision deoelopment sire. The subdivision 
development apptoval is subject to the Omditions of A1'f11'UlHll. listed in Exhibit 2, which 
includes compliance with hillside development regulations. 
5. The development would not cause undue damage, hazard, or nuisance to 
persons or property in the vicinity; 
The C'.ommission/Board finds there is no euidence submitted int.o the record indicating 
that the subdivision development would amse undue damage, hamrd, or nuisance to 
persons or property in the vicinity. Furthermore, the applicant, as conditioned, shall 
comply with the Ada County Engineer requirements concerning draimige plan standards 
and improvements. 
6. The internal street system is designed for the efficient and safe flow of vehicles 
and pedestrians without having a disruptive influence upon the activities and 
functions contained within the proposed subdivision,. nor placing an undue 
burden upon existing transportation and other public services in the 
surrounding area; 
The Commission/Board finds that the existing private mad and the -proposed priuate road 
are so designed, and that the latter is subject to approval by Ada County Development 
Services after inspection by the Engineering Division, certifying that all applicable 
regulations have been romplied with. 
7. Community facilities such as parks, recreational, and dedicated open space 
areas are functionally related to all dwelling units and are easily accessible via 
pedestrian and/ or bicycle pathways; 
The Commission/Board finds the proposed deDel.opment will contain community 
facilities, specifically private dedicated open spta areas throughout the entire site 
(approximately 80% of the 6llbject property). The proposed devekJpment is a rural 
residential development consisting of single-:ftlmily dwellings on 10-acn! lots, and 
approximately 80% uf each lot will be preserved as private open space. 
8. The proposal complies with the dimension standards set forth in this Title for 
the applicable zoning district; and 
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As amditioned and as euidenced in the reoord, the CommissWnfBoard finds the proposed 
development complies with the minimum dimensimull standards in acam!ance with the 
respective RR District. 
9. The overall plan is in conformance with the applicable Comprehensive Plan(s), 
Future Acquisition Maps, Area of City Impact ordinances including applicable 
subdivision regulations, and other pertinent ordinances. 
As conditioned, the Commission/Board finds the proposed derelopment oonforms to the 
Ada County Comprehensive Plan & Area of City Impact ordinanas (See Finding #H1 
for an analysis of the Aila Onmty Omzprehensive Plan). 
CONCLUSIONS OF LAW 
If any of these c.onclusions of Law are deemed to be Findings of Fact they are incorporated into 
the Findings of Fact section. 
1. The Commission/Board concludes that file #05-11-5/05-04-PR complies with the Ada 
County Comprehensive Plan. 
2 The Commission/Board concludes that file #05-11-5/05-04-PR complies with Section 8-3F-7 
(Required Finding for Flood Hazard Overlay District) of the Ada County Code. 
3. The Commission/Board concludes that file #05-11-S/05-04-PR complies with Section 8-3H-6 
(Required Findings for Hillside Overlay District) of the Ada County Code. 
4. The Commission/Board concludes that file #05-11-5/05-04-PR complies with Section 8-4~ 
(Required Findings for a Private Road) of the Ada County Code. 
5. The Commission/Board concludes that file #05-11-8/05-04-PR complies with Section 8-6-S 
(Required Findings for a Preiiminary Plat) of the Ada County Code. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
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EXHIBIT1 
ORDER 
Based upon the Findings of Fact and Conclusions of Law contained in this Staff Repc>It the Board 
approves File #05-11-5/05-04-PR, subject to the Conditions of Approval attached as Exhibit 2. 
;, ~},. .::"';.:\: ~ 
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Board of Ada County Commissioners 
By: RickYza~ 
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
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PHONE (208) 287-7900 
FAX (208) 287-7909 
BUILDING 
September 5, 2006 
Don Woods 
Stanley Consultants 
ADA COUNTY 
DEVELOPMENT SERVICES 
200 W. FRONT, BOISE, IDAHO 83702-7300 
• ENGINEERING • PLANNING • 
1940 S Bonito Way Suit.e 140 
Meridian ID &3642 
RE: 05-11-S SHOWY PHLOX SUB.,,, FINAL PLAT 
Dear Applicaut: 
ZONING 
This is to notify you of the action taken by the Board of Ada County Conunissioners on the above 
captioned application. 
The Board voted at their September 5, 2006, hearing to approve the above referenced final plat. 
If you have any further questions, please contact the undersigned planner at 287-7920. 
Sincerely, 
Steve Malone 
PLANNER II 
Ada County Development Services 
SM/dd 
Cc: Walt Minnick 
HTEH 4023 
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:· .. ·. 
TO: BOARD OF ADA COUNTY COMMISSIONERS 
HEARING DATE: September 5, 2006 
STAFF: Steve Malone, Planner {f. .·· .·. 
FILE NO.: 05-11-S/0,5-04., , . . ..< ~PR SHOWY PHLOX SUBDIVISION 
OWNER Walt Minnick 
815 E. Park Blvd, Suite 100 
Boise, ID 83712 
APPLICANT/ Don Woods 
AGENT Stanley Consultants 
1940 S. Bonito Way, Suite 140 
Meridian, ID 83642 
SUMMARY 
05-11-~~ WALT MINNICK- SHOWY PHLOX SUBDMSION: A Final Plat to 
include 7 single-family residential lots and two private roads, N. Scarlet Gilia Lane (200600042-
PR) and N. Blazing Star Lane (05-04-PR). The property contains 74 acres and is located on 
Cartwright Road,. near 11442 Cartwright Road, Boise, ID; Sections 4 & 9, T. 4N., R 2E., B. M. 
The property lies within the Rural Residential (RR) District. 
The application is comprised of: 
1. Application forms prepared and submitted by the applicant's agent 
2. Final Plat of Showy Phlox Subdivision. 
3. All other information contained in file #05-11-S/05-04-PR/200600042-PR 
STAFF ANALYSIS 
The applicant is seeking approval of the Final Plat for File #05-11-5/05-04-PR/ 200600042-PR 
Showy Phlox Subdivision. The Ada County Board of County Comm:ism.oners approved the 
preliminary plat on December 28, 2005. The applicant and/ or owner must receive final plat 
approval by the Board on or before December 28, 2007, unless a one-year time extension is 
granted. . 
Staff has reviewed the Conditions of Approval as well as the final plat and finds the final plat is 
in substantial conformance with the conditions of approval outlined below and the State 
FINAL PLAT 
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Showy Phlox Subdivision -0-
HTEH 4024 
000167
.. ····· 
statues pertaining to final plats. The Conditions of Approval are noted below in regular text 
and staff's analysis is presented in italics text 
CONDITIONS OF APPROVAL 
FILE# 05-11-S/05-04-PR/l0060004:2-PR 
SHOWY PHLOX SUBDMSION 
1. The applicant and/ or owner shall obtain written approval of the plat from the agencies 
noted below. The approval may be either on agency letterhead referring to the approved 
use or may be written/ stamped upon a copy of the approved plat. All site 
improvements are prohibited prior to approval of these agencies. 
a) Central District Health must approve the septic permit, nutrient management 
plan, and/ or pond location. 
CDHD has stated in Exht'bit 4 that sanitary restrictions are in place for all lots. State law allows 
approval. of a final plat with sanitary restrictions. No building permits can 'be issued. until the 
sanitary restrictions are satisfied. 
b) Idaho Power Company must approve electrical power service. 
Exhibits 7 & 8 demonstrate that the required appruoal was obtained. In addition, the applicant 
has stated that electrical service is currently installed on site. 
c) The County Engineer must approve a surface drainage run-off plan. As 
recommended by Central District Health, this plan shall include pre-treatment of 
the stormwater through a grassy swale prior to discharge to the subsurface. This 
swale shaiI be designed and constructed in conformance with standards 
contained in "Catalog for Best Management Practices for Idaho Cities and 
Counties". Please contact the County Engineer at 287-7900 for fee and 
application information. See Section 8-4A-11 of the Ada County Code for 
drainage plan standards. 
The drainage plan has been approved, as evidenced "by Exhibit 17. A bond has been approved by 
the County Engineer for all remaining work needed to complete the drainage plan. 
d) The Ada County Street Name Committee shall approve of the private road name 
"Scarlet Gilia Lane." The approved name shall be correctly shown on the final 
plat map. 
The names of the private road have been approved, as evidenced "by Exhi'bit 5. 
e) North Ada County Fire Rescue District must acknowledge that all requirements 
stated in Exhibit 19 have been satisfied. 
The improvements required by the District are being bonded for and/or have been constmcted, as 
evidenced by the private road approvaL The CC&Rs require home sprinkler systems lltld 
connection to fire hydrants (Section 3.2A, Exhibit 15), as requested "by the District. 
2 The final plat shall be meet the final plat specifications listed in Section 8-6-4.3 of the 
Ada County Code. 
FINAL PLAT 
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Staff has retJiewed the final plat and finds that these specifications have been met. 
3. The final plat shall be in substantial conformance with the approved preliminary plat 
The final plat is in substantial conformance, as evidenced by Erhibits 3 & 4. 
4. Any adjustments to the preliminary plat must conform to the design standards in Title 
8, Chapter 6, Article A of the Ada County Code. 
Any adjustments do conform to these standards. 
5. Prior to approval by the Board of County Commissioners, the plat shall contain the 
following certificates and/ or endorsements: 
a) signatme of the owner(s), 
b) certificate of the plat surveyor, 
c) certificate of the County Surveyor, 
d) endorsement of the Central District Health Department, 
e) endorsement of the Ada County Highway District 
The above entlcn-sements were obt.al.ned prior to scheduling the finm plat for signature by the 
Board. 
6. The following statements shall appear on the face of the final plat 
a) This development recognizes Idaho Code §22-4503, Right to Farm Act, which 
states: 11No agricultural operation or an appurtenance to it shall be or become a 
nuisance, private or public, by any changed conditions in or about the 
surrounding nonagricultural activities after the same has been in operation for 
more than one (1) year, when the operation was not a nuisance at the time the 
operation began; provided, that the provisions of this section shall not apply 
whenever a nuisance results from the improper or negligent operation of any 
agricultural operation or appurtenance to it" 
b) Any resubdivision of this plat shall comply with the applicable regulations in 
effect at the time of the resubdivision. 
These statements are included as Notes 10 & 3, respectroely. 
7. The Board of County Commissioners must approve the final plat within 24 months of 
the Board of County Commissioner's approval of the preliminary plat For subdivisions 
where the Board approved a phasing plan, the Board shall approve the phases in 
successive one-year intervals as required :in Section 8-6-3 of the Ada County Code. 
The preliminary plat was appruoed cm Dec.ember 28, 2005 and this approval is valid through 
Derember 28, 2007. 
8. No building permits will be issued until the final plat is recorded through the County 
Recorder's Office and parcel numbers have been issued by the County Assessor's Office. 
FINAL PLAT 
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Term of approval. 
9. All public rights of way shall be dedicated and constructed to standards of the Ada 
County Highway District No public street construction may be commenced without the 
approval of the Ada County Highway District. Any work within the Ada County 
Highway District rights of way requires a permit. For information regarding the 
requirements to obtain a permit, contact Ada County Highway District Development 
Services at387-6100. Your File #QS..11-S/05-04-PR is required. 
Term of approoal. 
10. All utilities shall be installed underground. 
Tenn of appruval. 
11. Compliance with Section 31-3805 of the Idaho Code pertaining to irrigation waters is 
required. Irrigation/ drainage waters shall not be impeded by any construction on site. 
The property is not within an irrigation district, thus this provision is not applicable. 
12. There shall be easements provided for utilities, drainage, and irrigation abutting to all 
public street right-of-way and subdivision boundaries, and where considered necessary, 
centered on the interior property lines. Said easements shall have a minimum width of 
ten feet (10'). 
The required easements are provided, as Wied by notes 1 & 2 of the final plat (Exhibit 4). 
13. The development standards {building heights, setback requirements, and street 
frontage) of the RR District shall be used for the development of this property. 
Tenn ofappruoal. 
14. All submittals of required compliance letters and plans (lighting, laridscaping, drainage, 
and development) must be accompanied by your application File #05-11-5/05-04-PR 
Tenn of approval. 
15. No construction. grading, filling, clearing, or excavation of any kind shall be initiated 
until the applicant has received approval of a drainage design plan from the Ada 
County Engineer. The drainage design plan shall include all proposed site grading. 
Exhibit 9 has been submitted in evidena that this requirement has been met. 
16. Upon approval of the drainage design p~ the applicant shall obtain a grading permit 
or waiver from the Ada County Building Official. The grading permit shall conform to 
the approved drainage design plan. The drainage design plan shall include, but is not 
limited to, the following: 
a. Identification of high ground water areas, poorly drained areas, and areas being 
developed over soils with poor drainage characteristics, poor soil-bearing 
capacity, hydric soils, liquefaction and soil strength loss. 
b. These areas shall be identified on the drainage design plan and specific measures 
FINAL PLAT 
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included in the design to overcome the adverse effects of these characteristics 
(i.e., concentration of ground water in building crawl spaces, subsidence of 
foundations, etc.). The plan shall comply with the International Building Code as 
adopted by Ada County. Special submittals including a site-specific 
geotechnical report may be required by the Ada County Engineer. The drainage 
design plan shall be prepared and submitted by a Professional Engineer or 
design professional licensed in the State of Idaho. 
Exhibit 9 has been submitted in evidence that this requirement has been met. 
17. Prior to acceptance of a final plat by the Ada County Engineer all drainage 
improvements and site grading shall be completed. The County Engineer shall inspect 
and approve all drainage improvements, except where bonding is provided. As-built 
drawings, acceptable to the County Engineer in form and substance, shall be submitted 
prior to final inspection and approval of the drainage improvements. 
'A surety has been reviewed by the County Engineer and accepted for these improvements. 
18. Prior to Board approval of the final plat, the applicant shall have obtained and 
completed any required grading permit 
Exhibit 9 has been submitted in €':Uidence that this TeifUirement has been met. 
19. Lighting within the development shall comply with the Lighting Standards set forth in 
Article 8-4H of the Ada County Zoning Ordinance. 
Term of approval. No lighting is proposed. 
20. All surety and surety agreements shall comply with Article 8-4K of the Ada County 
Code. 
A surety has been submitted and approved by the County Engineer which complies with this 
Article. 
21. Unless otherwise stated, this development is subject to the standards of the Wildland-
Urban Fll'e Interface Overlay District set forth in Article 8-3B of the Ada County Code. 
Term of approval 
22. Unless otherwise stated, this development is subject to the general regulations and 
standards for areas of special flood hazard of the Flood Hazard Overlay District set 
forth. in Article 8-3F of the Ada County Code. 
Term of approval. 
23. Unless otherwise stated, this development is subject to the standards of the Hillside 
Overlay District set forth in Article 8-3H of the Ada County Code. 
Term of approval.. A hillside deoelopment application was applied for under Fi1e 05-10-HD. 
Assistant County Engineer David Wells has inspected the site and finds that the plans, as 
revised, have general.ly been followed and that a bond is in place for any remaining 
impruoements that remain w be completed. 
FINAL PLAT 
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24. The proposed development should follow the applicable recommendations made by the 
Idaho Department of Fish and Game (Exhibit 17) as a means to minimize the adverse 
impacts to wildlife from housing developments in wildlife habitat areas. 
The derelopment conforms to these recommendations as follows: 
• 75% of the~ shall remain as open spare withi"!- a conseroation easement, per 
condition 29. 
• A 100 foot easement has been provided along the Dry Creek corridor for migratory use 
by various species. 
• Sections 2.5, 2.6 and 3.2C of the CC&Rs regulate fencing, pets and horses, in compliance 
with the recommendations required by this condit:Wn (See Exhi'bit 12). 
25. The proposed develppment shall comply with all specific and general conditions of 
approval found in the comments from AClID (Exhibit 21). 
ACHD has signed the plat, signifying their satisfaction that their conditions have been met. 
26. There shall be a minimum structural setback of thirty feet (30') from the normal high 
water line of all watercourses, whether covered or uncovered. For open watercourses, 
normal high water line shall be as determined by a licensed surveyor or engineer. 
A 100' conservation easement exists on the final plat (Exhi'bit 4) adjarent to Dry Creek, which 
restricts structures from being built in this area. 
27. The area noted as Quincy-Lankbush Complex on Exhibit 11, page 3 shall be restricted 
from development to avoid impacts to rare or sensitive species that may occur on site. 
Exhibit 10 demonstrates that this requirement has been met. 
28. An approximately 100 foot wide riparian buffer shall be established on the subject 
property along the entire length of Dry Creek. 
The required riparian buffer is shown on the Final Plat and is protected by a conservation 
easement. 
29. The final plat shall show building envelopes for each proposed lot, with the envelopes 
being approximately 2 acres in size, provided that the total area of said envelopes does 
not exceeded 20% of the total area of the plat Areas outside of the designated building 
envelopes and proposed and existing roadways and existing and proposed ACHD 
tight-of-way shall be placed in a conservation easement granted to a government entity 
or qualified non-pro.fit trust prior to final plat approval 
Exhibit 11 has been submitted as evidence that this condition has been met. 
30. Compliance with the conditions of the North Ada County Fire Rescue District, as listed 
on Exhibit 19, is required. . 
The conditions in Exhibit 19 have been met. In particular, Sections 3.2 (Exhibit 15, page 2) and 
2.23 (Exhibit 16) of the CC&Rs have been added to address those concerns that extend beyond 
the date of fin11l plat approval. 
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31. The proposed private road, Scarlet Gilia Lane (changed to N. Blazing Star Lane after 
preliminary plat approval), shall comply with the design and construction standards 
for private roads, as listed under ACC. 8-40-4, and with applicable WUFI standards as 
listed in ACC 8-3B-3B. Contact the Ada County Development Services Engineering 
Division at 287-7900 for fee information and to schedule an inspection of the private 
road once construction is completed. 
A bond has been accepted fer installation of both N. Blazing Star Lane and N. Scarlet Gt1ia Lane. 
The only item remaining to be completed is installation of guard railing. 
32. The 100' buffer along Dry Creek shall be placed within a conservation easement granted 
to a government entity or qualified non-profit trust 
The easement is currently s1wum to Ada County and negotiations are ongoing for the easement 
to be monitored and managed by Treasure Val.ley Imui Trust. 
33. The applicant should obtain a letter from owner of property between Cartwright Road 
and the subject property or other evidence showing that access is clearly granted for the 
purpose of accessing the subject property via the proposed new private road, Scarlet 
Gilia Lane. 
Exhibit 25 of the Board public hearing for this plat (December 28, 2005) was submitted to satisfy 
this requirement. 
34. The applicant shall improve the existing private road located on a 40' easement on the 
north end of the subject property as follows: 
a) That portion of said existing private road that is necessary to meet county access 
standards (per ACC 8-4-3) for Lots 1 & 2 shall be improved to meet the current 
standards of AO::. 8-40, Private Roads. This will require an additional private 
road application and applicable fees. Note that if the requirements in Condition 
30 (conditions from North Ada County Fire Rescue District) are more restrictive, 
the more restrictive standards shall be met 
This private road (now named N. Scarlet Gilia l..Jme) is being built to private road standards and 
in cmnplianc:e with fire district requirements. A bond had been accepted for completion of this 
work. 
35. The applicant shall apply to the Ada County Street Naming Committee and receive 
approval for a street name for the existing private road that was approved with Porter 
Subdivision. 
The applicant has submi.tted Exlu'bit 5 in compliance with this condition. 
36. The location of the well for the adjacent Stoltz property, and all utility connections from 
the well to the Stolz property1 shall be shown on all relevant development documents, 
including grading and engineering plans. The Stoltz property shall be granted an access 
easement to the well site1 and the existing well and utility lines shall be protected by 
easements in favor of the Stoltz property. These easements shall be shown on the final 
plat. 
FINAL PLAT 
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As evidenced by Exhibit 14, the well and all utility connections have been relocated entirely onw 
the Stolz property. 
37. No spoils from earthwork performed on the subject property shall be deposited on the 
adjacent Stoltz property. 
Tenn ofappruoal 
38. Shared ma:intenance responsibilities for the new private road described in Condition 34 
shall be delineated in the CC&Rs for Showy Phlox Subdivision. 
Exhibit 15 has been submitted in compliance with this c:mulition. Specijicfllly, sections 3.1, 3.5 
and 4.4C of the CC&Rs relate to private road mainterunu%. 
RECOMMENDATION 
Based upon information contained in the record, staff's review of the final plat as presented, 
and the Conditions of Approval adopted in the preliminary plat approval, Staff concludes this 
proposal generally complies with Section 8-6-SB of the Ada County Code pertaining to the 
approval of final plats and Section 50-1308 of the Idaho Code pertaining to the processing of 
final plats, that all required improvements have been made or bonded for, and as such staff 
ra:ommends that the Board of Ada County Commisioners approve the final plat 
APPLICABLE LAW 
1. Section 50-1308 of the Idaho Code states if a subdivision is not within the corporate limits of 
a city, the plat shall be submitte~ accepted and approved by the Board of Commissioners of 
the county in which the tract is located in and if the county has established a planning 
commis.si~ then all plats must be submitted to the Commission. 
2. Section 8-6-SB of the Ada County Zoning Ordinance establishes the findings for approval of 
a Final Plat 
3. The Conditions of Approval for file #05-11-S/05-04-PR/200600042-PR as approved by the 
Board on December 28, 2005, establishes the required actions that mt.1st be met prior to 
approving the final plat and the terms of approval that will continue to apply to the subject 
property after the final plat is approved. 
FINDINGS OF FACT 
If any of these Findings of Fact are deemed to be Conclusion of Law, they are incorporated into 
the Conclusions of Law section. 
1. Based upon the above noted procedural items and the evidence and testimony in the 
record, the Commission finds the final plat for Showy Phlox Subdivision :iS not within the 
corporate limits of a city and as such is under the jurisdiction of Ada County, and has been 
reviewed by the .Planning and Zoning Commission in accordance with the provisions of 
Section 50-1308 of the Idaho Code. 
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2. The Commission finds the final plat for Showy Phlox Subdivisio~ as conditioned and as 
evidenced in the record, conforms substantially to the approved preliminary plat in lot 
configuration and street layout Further, based upon the above noted procedural items, the 
Commission finds the final plat was submitted and acted on by the Commission in 
accordance with the Ada County Code. 
3. Based on the documentation found in file #05-11-S/ 05-04-PR/200600042-PR and the 
subsequent file(s) for the final plat, the Commission finds the final plat for Showy Phlox 
Subdivision will meet the required. conditions of approval as approved by the Board on 
December 28, 2005, prior to approval of the final plat by the Board 
CONCLUSIONS OF LAW 
If any of these Conclusions of law are deemed to be Findings of Fact, they are incorporated 
into the Findings of Fact section. 
1. The Commission concludes the final plat for Showy Phlox Subdivision complies with the 
provisions of Section 50-1308 of the Idaho Code. 
2. The Commission concludes the final plat for Showy Phlox Subdivision com.plies with 
Section 8-6-SB of the Ada County Code. 
3. The Commission concludes the final plat for Showy Phlox Subdivision meets the required 
conditions of approval as approved by the Board on December 28, 2005. 
ORDER 
Based upon the Findings of Fact and Conclusions of law reviewed above, and with the 
assigned conditions of approval, the Board of Ada County Commissioners approves of the final 
plat for Showy Phlox Subdivision as documented in file #05-11-S/05-04-PR/200600042-PR and 
authorizes the chairman to sign the final plat map. Approval of the private roads (05-04-
PR/200600042-PR) shall be granted administratively upon completion of the required 
improvements, after inspection and acceptance by the County Engineer. 
ATTACHMENTS 
Exhibit 1: Final Plat application form. 
Exhibit 2: Vicinity map. 
Exhibit 3: Approved Preliminary Plat of Showy Phlox Subdivision. 
Exhibit 4: Final plat of Showy Phlox Subdivision. 
Exhibit 5: Street Name Committee Approval Memo. 
Exhibit 6: Memo ftom Assistant County Engineer David Wells dated February 6, 2006. 
Exlubit 7: Idaho Power Semce Letter dated June 26, 2006. 
Exlubit 8: Idaho Power work order dated May 4, 2006. 
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TO: ADA COUNTY PLANNING & ZONING COMMISSION 
HEARING DATE: November 3, 2005 
FILE NO.: 
OWNER 
APPUCANf/ 
AGENT 
05-11-Sft5-04-PR filij~~ 
watt Minnkk. 
815 E. Park Blv~ Suite 100 
.. · .. 'Boise; ID·83712 .. 
Megan Leatherman 
. Pinnacle Engineers 
12552 W. Executive Dr, Suite B 
Boise, ID 82712 
SUMMARY 
OX SUBDIVISION · 
. . 
05-11~~ WALT MINNICK- SHOWY Plll.OX SUBDIVISION: A Preliminary Plat to 
include 7 single-family residential lot and a private road, Scarlet Gilia Lane. The property 
contains 74 acres and is located on Cartwright Roa~ near 11442 Cartwright Roa~ Boise, ID; 
Sections 4 & 9, T. 4N., R 2E., B. M. The property lies wi1hin the Rural Residential (RR) District 
In order to recommend approval of this application, the Commission must make the following 
findings: 
1. Section 8-3F-7 of the Ada County Code: FLOOD HAZARD OVERLAY DISTRICT 
~UIRED FINDING: 
A. In order to approve the application, the board shall find that the proposed subdivision 
or development including new construction or substantial improvements, meets the 
standards as set forth in this.article. 
2. Section 8-3H-6 of the Ada County Code: :mLlSIDE OVER.LAY DISI'RICT REQUIRED 
FJNDINGS: 
A. The site is physically suitable for the design and siting of the proposed development 
The proposed development shall result in minimum disturbance of hillside areas; 
B. The grading and excavation proposed in connection with the development shall not 
result in soil erosion, silting of lower slopes, slide damage, flooding, severe scarring, or 
any other geological instability or fire hazard that would adversely affect the public 
health, safety, and welfare; 
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C. AI.eas not suited for development because of soil, geology, vegetation, or hydrology 
limitations are designated as open space use; 
D. Disruption of existing native vegetation and wildlife habitat is minimized; and 
E. The proposal sets forth sufficient and adequate mitigation for the identified visual 
impacts beyond the normally expected. impact of hillside development. 
3. Section 8-6-5 of the Ada County Code: PREI.Th.1INARY PLAT REQUlRED FINDINGS: 
A. Preliminary Plat 
1. The design conforms to the ~dards established in Article A of this Chapter; 
2. The desigri complies·with the required improvements established in Article B of this 
Chapter; . . . 
3. If applicable, the proposed subdivision complies with the standards of an applicable 
overlay district as set forth in Chapter 3 of~ Title; 
4. The design conforms to the topography and natural landscape features and shows 
consideration for the location and function of land uses and structures to achieve this 
purpose; 
5. The development would not cause undue damage; hazard, or ~uisance to persons or 
property in the vicinity; 
., - ., .. 
· 6. The internal street system is designed for the efficient and safe flow of vehicles and 
pedestrians without having a disruptive influence upon the activities and functions 
contained within the proposed subdivision, nor placing an undue burden upon existing 
transportation and other public services in the smrouru:ling area; 
7. Community facilities such as parks, recreationaL and dedicated open space areas are 
functionally related to all dwelling units and are easily accessible via pedestrian and/ or 
bicycle pathways; 
8. The proposal complies with the dimension standards set forth in this Title for the 
applicable zoning district; and 
9. The ov~ plan is in conformance with the applicable Comprehensive Plan(s), Future 
Acquisition Maps, Area of O.ty Impact ordinances including applicable subdivision 
regulations, and other pertinent ordinances. 
This application is comprised of: . 
1. Application forms prepared and submitted by the applicant. 
2. Preliminary Plat/Natural Features Analysis. 
3. All other information contained in File #05-11-5/05-04-PR 
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STAFF ANALYSIS 
Application File #05-11-S/QS..04-PR is an application for a private road and a rural residential 
subdivision consisting of seven (7) single-family residential lots with a minimum lot size of 10.0 
acres, in accordance with the dimensional standards for the Rural Residential (RR) District set 
forth in Section 8-2A-4 of the Ada County Code. The subject property is located outside all 
Areas of Gty Impact; therefore the Ada County Comprehensive Plan is the applicable plan. 
According to the Ada County Comprehensive Land Use Map, the land use designation for the 
74-acre parcel is the "Foothills Planning Area n The subject property is located within the RR 
District, which allows for rural residential development on property with a minimum of 10 
acres. The RR District serves _as a buffer between urbanized development and the. 
environmentally sensitive areas of the Boise Foothills. · · ,, · 
All lots will be served by private roa~· that origiriate from Cartwright Road, which is classified 
as a rural. arterial. Lots 1·&2 will be 'accessed from. an existing private road approved on 
October 22. 1980 as part of Porter Subdivision. A new .private road, Scarlet Gilia Lane is. 
proposed to access the remaining lots of. the. subdivision. . This private. road is required to be 
paved per ACC 8-4D-4B.4, shall have a travel.way with a minimum improved width of 24', shall 
not exceed a grade of 8 percent, and shall end at a 45' radius cul-de-sac or other tum.around as 
approved by the appropriate fire-district The road also needs to coni.pty with WUFI standards, 
in particula:r ACC 8-3B-3B (private roads) and. ACC 8-3B-3C (New Subdivisions an~. Planned 
Unit Developments).· All lotS a:te served by roadways that allow a~ from two diredions. 
A majority of the subject property resides within the Hillside Overlay District As Conditioned, 
~· the aEPlicant and/ or owner will be required to submit an· application for development within 
the Hillside Overlay District as a means to protect existing terrain and steep slopes, ·tmless the 
County ~ recommends that the Director grant the applicant and/ or owner a waiver of 
this requirement 
The subject site is affected by the Flood Hazard Overlay Disf:ridt as portions of the site may be 
. located within hillside tribumy flood.ways and/ or within the floodway or floodplain of Dry 
Creek. The Assistant County Engineer in Exlu"bit 14 states that he has reviewed the proposal 
and that based upon contours shown in the Hillside Tnbutary Flood.ways drawing (Exlu"bit 11, 
page 4) it does not appear that any work would be required in a Hillside Tributary Flood.way. 
The applicant is proposing a buffer along Dry Creek (discussed later) that wo¢d prevent any 
development within the either the floodplain or floodway. The applicant has stated that 
building envelopes on each lot have been"located. so as to avoid any potential flooding isslies. 
The subject property is located within the Wild.land-Urban Fire Interface Overlay District. In 
order to preserve the fragile environment of the Boise Foothills, the proposed development will 
be subject to the standards for the Wildland-Urban Fire Interface Overlay District set forth in 
Article 8-3B of the Ada County Code as a condition of approval. 
The proposed development will be serviced by individual wells, which must be approved by 
the Idaho Deparlment of Water Resources. Condition 1f requires that IDWR acknowledge that 
sufficient water rights exist for the proposed lots. 
Each lot will be serviced by an individual sewage disposal (septic) system as approved by the 
Central District Health Department {see Exhibit 13). CDHD has noted high seasonal ground 
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water and depth of bedrock from original grade as concerns for this property and is requiring a 
nutrient/pathogen study, which is required under Condition la CDHD recommends specific 
storm.water management practices be implemented. as part of this application, and such 
practices are included as a condition of approval (Condition le). 
Idaho Fish & Game commented in Exhibit 17, making several recommendations, which are 
generalized. and listed below. The applicant replied to these comments on August 22, 2005. 
Their response to these recommendations is included in italic type: 
1. 75% of the land should remain in open space. 
. . ·-
The appliamt is proposing that development on this 74 acre site "be limited to pre-defined building 
sites that t.otal. approrimately 2 acres per lot (Condition 29 has been added to requi.re this). This 
represen~ about 80% of each indioidua1. lot being preserved from ~lopment. Addi.tiona1. area 
will "be disturbed i.,, the installation of the · te road, but the,Overan Ian iS ifi . liance with V:f 'J pmm • . ' .. p . amip 
this F&G annment. · · · ...... · 
' .·.. ...r··1 .. 
2.. Connection and coordination of conidors/migration rot1tes with existing and··plai:m.ed 
• ,,,. • 4 ';. , ~: ·~-.. -development . . . . . , . . . ' ',... . ;· . ~ . ; . . .,. ' . 
• • • - . ., ' • J:" • . • • 
The primary coori.dorjmigration route in the area is along Dry Creek. The Dry Creek corridor is 
"being preseroed as ."noted in Item 3. In ·t:µldi.tion .the small percentage of area set aside for 
development on eacl!-.. lot (~ more than 20% deoeloped) will assure adequate al.f£nuztive 
additional migration routes. 
3. Protection & enhancement of riparian ~, similar to the standard of 75 feet on both 
sides of _Diy Creek,. which has been implemented on adjacent properties. 
The appliamt proposes creating a riparian buffer parallel t.o Dry Oeek for a distance of 
approximately 100 feet from the creek flow line, tzlo?ig the length of the property, as depicted in 
Exhibit 10, page 2, and as noted on Exhibit 10; page 3 .. This has been added as Condition 28. 
4. Prot"ection of rare and sensitive species: Aase.' s onion & western toad. 
Since the soil conditions most amenable to the growth of Aase's onion are sandy SOt1s, the 
applicant has pointed out that only a small portion of the site contains suitable soi.ls (Quincy-
Lankbush Complex), as identified on Exhibit 11, page 3 (far southern portion of the site). The 
.; applicant proposes to place bui1.ding envelopes on the final plat that do not enter this zone, 
though it appears that a ·portion of the building en:oelope for Lot 7 may need to be 
adjusted to avoid encroaching into this area. This has been added as Condition 27. The 
western toad habitat will be preserved with the creation of the riparian. buffer noted under Item 3. 
5. General recommendations for minimizing adverse impacts to wildlife. 
The applicant states that the CC&Rs include the restrictions that generally follow 
recommendations made by Fish & Game in Exhibit 17. The first and second recommendations by 
F&G are addressed by items 1 & 3, respectively. The CC&Rs do not have any restricti.ons 
concerning the routine cleaning of bird feeders, and staff could not find where the 
CC&Rs prohibit domestic stock on all lots except Lots 1 & 2 
Fish & Game asserts that the 1997 Boise City Foothills Policy Plan, which identifies the area as 
sensitive wildlife habitat. is applicable to this property. This is not the case. The subject 
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property is just north of the Boise City Area· of City Impact, so the Ada County Comprehensive 
Plan is applicable, not the Boise City Comprehensive Plan, and the Foothills Policy Plan was 
never adopted by Ada County. See the attached Finclings and Conclusions, particularly Item H, 
related to Policy 5.11-2 for additional analysis of this issue. 
North· Ada County Fire Rescue District has approved the preliminary plat per the conditions 
that they list in Exhibit 19. Condition 30 has been added stating that these requirements must 
be met, and Condition le requires a letter from the District prior to final plat approval 
acknowledging that their requirements have been satisfied. 
Ada County Highway District was asked for comments. At the time that this report was 
written. no comments ·had been received. The applicant has stated that ACHD ~ for 
additional information, as the site is unique as it does not ~t on Cartwright Road, as. an 
approximately 1,0 foot strip of land was retained by the property owner to the west when the 
subject property was originally ~Id. The applicant has an agreement that allows for a certain 
number of connections to Cartwright Road across this intervening strip of land, which is not a 
zoning issue. Access to the subject property was established via a private road as part of Porter . 
Subdivision in 1977. . . ·-..-.." ·. :'-·~ ·; ::.i·:\1~ 
·. RECOMMENIJATION -
~ ,,.; •• .! . 
. . 
Based upon Staffs review of t4e application, staff concludes that this application complies wi~ 
Sections 8-3F-7 (Flood Haz.ard Overlay District Required Finding), 8-3H-6 (Hillside Overlay 
District required findings), 8-4D-5 (Required Findings for a Private Road) and 8-6-5 
(Preliminary Plat required findings) of the Ada County Code and the Ada County 
Comprehensive Plan and recommends approval to . the Board as set out in the proposed 
Findings o.f Fact and Conclusions of Law attached hereto. 
The Commission should consider the evidence and teStimony presented during the public 
hearing prior to rendering its decision concerning this application. Should the Commission 
make p0sitive findings of fact and vote to r~mmend approval of File #05-11-5/04-05-PR, staff 
recommends that the approval of File #05-11-5/05-04-PR be subject to the Conditions of 
Approval listed in Exhibit 2 attached to the proposed Findings of Fact and Conclusions of Law. 
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ATIACHMENTS 
Exhibit 1: Findings of Fact/ Conclusions of Law. 
Exhibit 2: Conditions of Approval 
Exhibit 3: Application for Preliminary Plat received May 20, 2005. 
Exhibit 4: Applicant's detailed letter for the proposed subdivision dated May 19, 2005. 
Exhibit 5: Applicant's additional comments for the proposed subdivision dated August 
16, 2005. 
Exhibit 6: Application for Private Road received May 20, 2005. 
Exhibit 7: Applicant's detailed letter for private road dated May 1~, 2005. 
Exhibit 8: Vicinity Map. 
Exhibit 9: Aerial p~to of site and surroiinding al:t:;a. 
ExhibitlO: Pre1iminai-y &t~ps recei~ed ~ber 24, 2005. ., .. ·"'·"' " . . . ;; .. 
Exhibit 11: Natural Features Maps receiv~d September 16, 2005. 
Exhibit 12: Natural Features {\nalysis_report received August 25, 2005. 
Exhibit 13: Memo from central District Health Department dated September 26, 2005. . 
Exhibit 14: Memo from ~t County Engineer David Wells dated February 16, 2005. 
Exlu"bit 15: Hearing Notice. 
·~··' 
Exhibit 16: Memo to Megan Leatherman from John Pri~ dated March 7, 2005 reserving 
the subdivision name 11Showy Phlox Estates Su~on," 
Exhibit 17: Letter from Idaho Fish & Game dated December 14, 2004. 
Exhibit 18: Letter from Pinnacle Engineers to Idaho Fish & Game dated August 22, 2005. 
Exhibit 19: Letter from North Ada County Fire Rescue District dated October 24, 2005. 
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EXHIBIT 1 
BEFORE THE ADA COUNTY PLANNING & ZONING COMMISSION 
Inre: 
Walt Minni.ck, Showy Phlox Subdivision 
File No. 05-11-5/05-04-PR 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
FINDINGS OF FACT 
If any of these Findings of Fact are· deemed Conclusions of Law, they are incorporated into the 
Conclusions of Law section. · 
A. The Commission/Board finds that this application is comprised of: 
1. Application forms prepared and submitted by the applicant 
2. Preliminary Plat/Natural Features Analysis. 
3. All other information contained in File #05-11-5/05-04-PR. 
B. As to procedural items, the Commission/Board finds the following: 
1. A pre-application meeting co~cerning this proposal was held on November 15, 2004. 
2. · In accordance with Section 8-7 A-3 of the Ada County COde, the applicant held a 
neighborhood meeting on April 25, 2005. · 
3. dn September 21, 2005, Development Services a~epied File #05-11-5/05-04-PR and 
scheduled it for public hearing before the Ada County Planning and Zoning . 
Commission on November 3, 2005. · 
4. On September 21, 2005 staff notified other agencies of this application and solicited their 
comments. Any comments reteived were incorporated into the staff report and are 
attached. 
5. On October 21, 2005 property owners within 1000 feet of the site were notified of the 
hearing by mail Legal notice of the Commission's hearing was published in The Idaho 
Statesman on October 18, 2005. Notices of the public hearing were posted on and near 
the site on October 24, 2005. 
C. As to the project description, the Commission/Board finds the following: 
1. PROPOSED USES 
Seven (7) single-family building lots. 
2. PROPOSED STRUCTURES 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
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EXHIBIT 1 
Seven (7) new single-family dwellings. 
3. PROPOSED SITE IMPROVEMENTS 
Each lot will be serviced by an individual well and septic system. All utilities shall be 
inst:ailed underground in accordance with Section 8-4A-21 of the Ada County Code. A 
private road will be constructed to service five of the new lots. It will also serve existing 
Lot 3 of Porter Subdivsion. Two proposed lots will be serviced by an existing private 
road that was approved with Porter Subdivision. 
D. As to the site description, the Commission/Board finds the following: 
1. PARCEL NUMBER AND LOCATION 
2. 
3. 
The sabjed property is Ada County~ s Parcel #R7138720090 & R7138720600, 
located near 11442 Cartwright Road. 
! 
OWNERSHIP 
. ':',.; 
Walt Minnick 
815 E. Park Blvd, Suite 100 
Boise, ID 83712 
SITE CHARACTERISITCS 
Property size: 74 acres. 
Existing structures: None. 
Existing vegetation: Mainly sage and native grasses as found in typical rangeland and 
pasture. 
Slope: There are considerable slopes over the south.em 2/3rds of the property. See 
Exhibit 11 for detail about specific slope ranges. · 
Irrigation: No irrigation district Irrigation will be provided from the individual wells 
unless as othei::wJse approv~ 
Drainage: Historic site runoff is mainly to the west and north. 
Views: Generally open views to the north & west. Additional view opportunities exist 
at higher elevations of the si~. 
Other Opportunities and/or Constraints: The entire site resides within the Wildland-Urban 
Fire Interface Overlay District and portions of the subject property reside within the 
Hillside Overlay District and the Flood Hazard Overlay District A portion of Lots 1 & 2 
are witltin the floodway boundary for Dry Creek. 
E. As to current land use and zoning, the Commission/Board finds the following: 
The subject site was primarily used for rural residential/ agricultural purposes and 
presently resides within the Rural Residential (RR) District. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
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EXHIBIT 1 
F. As to surrounding land use and zoning, the Commission/Board finds the following: 
North: Several single family residences in the RR District. 
South: Range land in the RR District. 
East Range land in the RP District 
West Range land in the RR District. 
G. As to services, the Commission/Board finds the following: 
Atxess Str~t and Designation: Cartwright Road, a rural arterial 
.. 
Fire Protection: 
Sewage Disposal; 
Water Service: .. 
Irrigation District 
Drainage District 
North Ada County Fire and Rescue District.' 
Individual septic system. 
'Individual well 
-None. 
None. 
IL AB to the applicable comprehensive plan, _the Commission/Board finds the following: 
This section contains the Goals and Policies of the applicable comprehensive plan regarding 
development of ~e subject property. 
1. The Commission/Board finds that the applicable comprehensive plan is the Ada County 
Comprehensive Plan as the subject property resides outside all Areas of Gty J;m.pact; 
therefore the Ada County Comprehensive Plan is the applicable plan. The 
Commission/Board finds that the application complies with the Co:m,prehensive Plan as 
lo the following (Commission's/Board's findings are in italics text): 
POPULATION GOAL STATEMENT AND POUCIES 
Goal 21: Anticipate continuing growth and development demand. Guide future 
development lo encourage orderly infill Promote development that maintains or 
improves cw:rent levels of essential public facilifies and services. 
Policy 21-2: Development that occurs outside an Area of City Impact shall comply with 
this Comprehensive Plan. 
The Commissimi/Board finds the proposed devel.optnent resides uutside all Areas of City Impact and 
therefore complies with the Ada Caunty Comprehensive Plan as st.med in Finding #Hl. The large 
lots proposed will aJ1ow for the accommodation of future growth as demand for land increases and 
the provi.si.on of essential services improves in the future. 
LAND USE GOAL STATEMENT, OBJECTIVES AND POLICIES 
Foothills Development Goal Statement and Poli.C.es 
Goal 5.11: Ada County seeks lo balance the natural beauty and environmental values of 
its foothills with the opportunity for planned developments. 
FINDINGS OFF ACT, CONCLUSIONS OF LAW AND ORDER 
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EXHfBIT 1 
Policy 5.11-2: All foothill areas outside of the Boise Area of Gty Impact shall be subject to 
the policies and provisions of a separate planning document if adopted pursuant to the 
provisions of Idaho Code §67-6509. Until such time as Ada County adopts a new foothill 
plan section of the Comprehensive Plan,,. the policies and provisions of Section 14.0, Boise 
Front Foothills of the Ada County Comprehensive Plan as amended March 5, 1992, shall 
remain in effect. 
14.0 BOISE FRONf FOOTIIlLLS: The Boise Front Foothills provide many 
amenities to citizens of Ada County. These amenities include deer winter range, 
aquifer recharge, hunting, geothermal resource open space. At the same time, the 
- Boise Front Foothills present a very fragile environment because of steep slopes, 
geologic faults and unstable soilS. It is the intent of the Board to plan the Boise 
Front Foothills as a· unit, taking into consideration its ~ties, resources and 
hazards. . . 
14.1 POLICIES ·.'· .. 
Insofar as any of the policies of this plan may pertain to the Boise Front Foothills, 
they will be used and will supersede other policies. 
14.2 OBJECTIVE 
. . 
The Board of Ada County Commissioners shall coordinate efforts with other 
governmental agencies in the study and development of alternatives to preserve 
and conserve thrciugh management practices and/ or public land purchases the 
resources of the Boise Front Foothills.· · 
The Commission/Board finds .the subject property resides within the Foothills Planning Area 
OCCOTding to the Ada County Cmnprehensive Plan Lmul Use Map. The Commission/Board finds 
the Board has not adopted a separate planning document consisting of policies and provisions 
pursuant to the provisions of Idaho Code §67-6509. The Commission/Board finds the policies and 
prouisions of Section 14.0, Boise Foothills of the Ada County Comprehensive Plan as amended 
March 5, 1992, are applicable to this application. In. order to preserve the fragile environment of the 
Baise Foothills, the OmtmissionjBoar finds the proposed development, as amditioned, will be 
subject to the Wiidland-Urimn Fire Interface Overlay District set forth in Arl:icie 8-3B of the Ada 
County, the Flood Hazard Overlay District set forth in Article 8-3F of the Ada County Code, and 
the Hillside Overlay District set forth in Article 8-3H of the Ada County Code. 
·· NATURAL RESOURCES GOAL STATEMENT AND POUOES 
Overall Natural Resources Goal Statement and Policies 
Goal 6.1: Retain the existing living, working and natural environment by ensuring that 
land, air, water and wildlife resources are properly managed. 
Policy 6.1-2: Buffer designated natural resource areas from more intensive urban uses 
with compatible transitional land uses. 
Policy 6.1-3: Establish density and development standards designed to protect existing 
terrain, steep slopes, benches, floodways, habitat areas and ridgelines_ 
Policy 6.1-6: Locate development away from designated wildli£e habitat areas. 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
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EXHIBIT 1 
The Commission/Board finds the subject property is located within the RR District, which allows 
for rural residential deoelopment on property with a minimum pruperty size of10 acres. The RR 
District serves as a buffer between urbanized development and the environmentally sensitive 
areas of the Baise Foothills. 
The Commission/Board fords that impacts to wildlife habitJzt can be mitigated by incorporating 
the recommendations of Idaho Department of Fish & Game found in Exhibit 18, and that the 
applicant has incorporated the bulk of said recommendations into the proposed CC&Rs for this 
development. In addition, the Commission/Board also finds that a riparian buffer will be 
estJzblished along Dry Creek and that the scale of the development is sufficient to assure that 
wildlife migration amidors are preserved, and_ protect· existing terrain, steep slopes, benches, 
ftoodways, habitat areas mu1 ridgelines. · · · 
The Commission/Board fords that the proposed project lies auts#le of any !daho Fish & Game 
Wihflije .Management Areas. The -CummissionjBoard further finds that no mapping of wildlife 
habitat areas has been adopted by Ada County, bu~ that a map from Fish &. Game appears to show 
that the. subject property is located along the western edge .of an area genetr!ll.y identified as 
critical winter ran'ge '(preswiuzbly for deer),· and_ t1iat the development is of a_ sufficie!ltly low 
derisitj, to serve this critiazl winter range. :'· .. . . - ~ ; .. : '· , . . 
. :~, ,,.: ·· .. ~·1L .. ·. t: :-...~·~. ·i '· . • ~. . 
As ~tioned, the proposed developmen_t will be subject to the WildJmu1:-UrlJan Fire Interfaa 
Ocy!rlay'District set forth in Article 8-3B of the Ada County, the Flood Haz.ard Overlay District set 
faith in Article 8-3F of the Ada County Code, and the Hillside Overlay District set forth in Arlicle 
8-3H of the Ada County Code a5 a means to protect existing terrain, steejJ slopis, and ftoodways. 
. . . . 
Floodplain Goal Statement and Policies 
;:. Goal 6.2: Protect, enhance,_ conserve and maintain the surface water resources of the 
.. . County for drinking, irrigation, recreation, fish, wiliilife and other beneficial uses 
recognized under Idaho water law. Take actions to protect human life and property and 
reduce public arid private expenditures resulting from floods. 
. . 
Policy 6.2-3: Prohibit all structural development within £1.oodways that will impede or 
alter the natural flow of floodwaters. 
Policy 6.2-6: Floodplain areas shall not be altered in any way that would flood 
surrounding properties, either up. or dovvnstream. 
Policy 6.2-7: Tributary flood.ways should be used primarily for open space. 
Policy 6.2-8: Tributary flood.ways shall not be altered in any way that would increase 
flood damage of surrounding properties either up or downstream. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tributary floodways to protect structures from damage by lateral 
erosion. 
Policy 6.2-9: Setback and/ or safety requirements shall be established along the 
periphery of foothill tributary £1.oodways to protect structures from damage by lateral 
erosion. 
Policy 6.2-11: Development shall be allowed on the alluvial fans of the foothill tributary 
flood.plains, if adequately flood-proofed Such development shall not alter the flow of 
water onto surronnding properties not originally designated as being in the floodplain. 
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The developer of any development within the 100-year floodplain shall be required to 
provide notification to prospective buyers that the property is within a floodplain or 
alluvial fan by deed restriction or other similar method. 
The Commission/Board finds that the Assisfo!tt County Engineer has stated in Exhibit 14 that no 
work is proposed within any Hillside Tributary Floodway and that a riparian buffer is being 
established that will protect the Dry Creek floodplain. 
Wiltllife Management Goal Statement and Policies 
Goal 6.5: Pro~ maintain. and enhance the fish and wildlife resources and habitats of 
Ada County. Cooperate with, other governmental agencies to i9.entify and.resolve 
potential problems that may arise Concerning land use changes in/ or adjacent to Critical 
wildlife habitat. 
Policy 6.5-2: Critical wildlife habitat areas identified and mapped by the Idaho . · 
~of Fish an_d Game shall be designated as Wildlife Preservation'~. 
Poµcy 6.5-3: Development adjacent to yvildlife Preservatiori Areas~~ adverse imPacts to critical wildlife habitat' Developinent may~· d~ deiisify- ·limited or 
density transferred where critical wildlife habitat exiSts as defined in 6.5-2. · 
The On:unissfun/Bom.d firub; that,' ~ 'noted ;;.iieT, ~ ~ect ·~ .·cippears to be on the 
western edge of a crjtical winter range for tft:er:. The .Co~oard further.finds that the 
limits on density provided: by the zoning' district imd the agreement to restrict building envelopes 
. to about 2 acres of each of the 10 acre lots,. the proposed ripmUm buffer and the restrictions 
contained within. the CC&Rs is sufficient to minimize any adverse impacts to critical. wiltllife 
habitat. 
Drainage Ways Goals Sta.'tement and Policies 
Goal 6.7: The County will promote ·the prorect:ion and management of natural creeks as 
valuable resources and encourage agreements between developers and irrigation and 
drainage authorities that will enhance manmade drainage ways as valuable resources. 
Policy 6.7-1: Encourage adequate open si?ace in development proposals to protect and 
manage natural and manmade drainage ways, riparian and identified wethm.d areas. 
As conditioned, the Commi.ssianjBoard finds the applicant and/or uwner shall be required to submit 
a d:rainage plan as· required by the County Engineer (Omdi.tions le & 15) and a grading plan as 
·' may be requi:red by the County Building Official (Condition 16). No development will be alluwed 
within any hillside ~tary flood.ways. 
Hazardous Areas Goals Statement and Policies 
Goal 6.8: To protect public health and safety by guiding growth and development away 
from haz.ardous areas that poses a threat to people and property and by establishing 
appropriate safety standards for uses permitted~ or adjacent to, hazardous areas. 
As conditioned, the Commissimr/Board finds the applicant and ar owner shall be required to 
comply with the standards for development within the V\1i.1dland-Urban Fire Inteiface Overlay · 
District as a means to reduce the threat of loss of life and property from wildfire hazards, and 
with the Flood Hazard Overlay District tn avoid the threat of possible flood events. 
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TRANSPORTATION PLANNING GOAL STATEMENT AND POUCIES 
General Transportation Planning Goal. Statement and Policies 
Goal 8.1: Develop a well-planned transportation system that is adequate to meet citizen 
needs. Transportation .facilities designed and located for safe, efficient movement of 
people and goods must accompany all residentiaL commercial. industrial and pubJic 
development. 
Policy 8.1-6: Preserve the integrity of the built community an~ other traffic-sensitive areas 
by reducing transportation impacts. 
Policy 8.1-lfr. Reseive rigbls-of-way for proposed transportation fadlities for 
~tion use as a_conditionof approv~1g dev~ applications.·· · 
Policy 8.1-25: Require new developments that generate the need £~.,transportation 
improvements to provide or_ ~ such improvements. as _a coajition of development 
.approval irl: accordance with the requirements of the Ada Co1:J1llY High~ District. 
The Commissfun/Board finds the proposed deVelopment will ·have access from Cartwright Road, 
which is classified as a rural arterial. ACHD has yet to provide comment on the proposal.. Once 
such commen_ts are rereived, compliance with the general. and sped.fie conditions of apprrma1 will 
be required per Condition #25. . 
QUALITY OF LIFE GOAL STATEMENT AND POUCIES · 
Goal 123: Sustain, enhance, promote and protect those elements that con.tribate to the 
livability of Ada County. 
Policy 12.3-3: Encourage future development to maintain the character of Ada Countys 
historic and natural features. 
Policy 123-5: Ensure that essential, serviees and utilities are provided to all residents. 
The eoWmssionf!3oard finds the proposed development. will be serviced by essential utilities 
including but not be limited to electricity, individual wells, private septic systems, storm 
drainage, and telephone service as a means to sustain,· enhance, promote and prot:ect those 
elements that contribute to the liva1n1ity of Ada County. 
L As to the applicable law, the Commission/Board finds the following: 
. . 
This section details the zoning ordinance regulations and other applicable standards 
regarding development of the subject property. 
1. The Commission/Board finds Article 8-2A of the Ada County Code is applicable as the 
development is located within the Rural Residential (RR) District, which is a rora1 base 
district. Article 8-2A sets forth the purpose, general requirements, allowed uses, 
dimensional standards and setback requirements in the Rural Base District. 
2. The Commission/Board finds Article 8-3B of the Ada County Code is applicable as the 
proposed development is located within the Wildland-Urban Fire Interface (WUFl) 
Overlay District. Article 8-3B sets forth the purpose, applicability and stai.1dards for 
development located on property within the WUFI Overlay District. 
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3. The Commission/Board finds Article 8-3F of the Ada County Code is applicable as a 
portion of the proposed development resides within the Flood Hazard Overlay District 
Article 8-3F of the Ada County Code sets forth the pmpose, applicability, process, 
definitions, general regulations and standards for areas of special flood hazard, and 
required finding for development located within the Flood Hazard Overlay District. 
··Section S..3F-7 of the Ada County Code: REQUIRED FINDING: In order to approve 
the application, the board shall find that the proposed subdivision or development 
including new construction or substantial improvements, meets the standards as set 
forth in this article. (Ord. 389, 6-14-2000). . 
. The CommissicmfBoar finds the prqposed devel~ resides within the Flood Hll7.ard Overlay 
District, as hillside ~flaw generally west from the pruperty and a portion of the property 
is bordered by Dry Creek. As conditioned, the Onnmission/Board finds the proposed 
development rotnplies with Article 8-3F, as the applicant and/or owner shall. be requi.red to 
submit a floodplain development appl.icoiion and a permit demonstrating coniplimice With the 
appliaible regulations and stmulards found in the Flood Hazard Overlay District set 'forth in 
Article 8-3F. In addition, the Commission/Board finds that the plat is being restricted to prevent 
development within the designated floodplain of Dry Creek. . , . ·: ·.,: 
4. · The Commission/Board finds Article 8-3H of the Ada County Code iS appllcable a5 a 
portion of the proposed · development resides witlrin the Hillside Overlay District 
Article S..3H sets forth. the purpose, applicability, application requirements, process, 
standards and required findings for development fi?cated within the Hillside Overlay 
District 
Section S..3H-6 of the Ada County Code: REQUIRED FINDINGS: 
A. The site is physically suitable for the design and siting of the proposed 
development The proposed development shall result in minimum disturbance 
of hillside areas; 
B. The grading and excavation proposed in connection with the deVelopment shall not 
result in soil~ silting of lower slopes, slide ~ge, flooding, severe scarring, 
or any other geological instability or fire hazard that would adversely affect the 
public health, safety, and welfare; 
C. Areas not suited for development because of soil.. geology, vegetation, or 
hydrology limitations are designated as open space use; 
D. Disruption of existing native vegetation and wildlife habitat is minimized; and 
E. The proposal sets forth sufficient and adequare mitigation for the identified 
visual impacts beyond the normally expected impact of hillside development. 
The Commissi.an(Board finds that approximately 70% of the subject property contains slopes 
greater than fifteen percent (15 % ) and is subject to the requirements set farth in Arti.cle 8-3H of 
. the Ada County Qx:ie. As conditioned, the Commission/Board finds the proposed development 
complies with Article 8-3H as the applicant and/or owner shall. submit an application and obtain 
approval for development within the Hillside Overlay District, unless the applicant and/or owner 
obtains a wai.ver from the Director of Ada County Development Services, and compliance with 
recommeruied stormwater practices is required by ConditUm. le. The Commission/Board finds 
that the plat map restricts development to specific areas of each lot, thereby limiting development 
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to those areas of the site that are most suited for development, and limiting disruption of native 
vegetation and wildlife habitat and the visual impacts of this development. 
5. The Commission/Board £irids Title 8, Chapter 4, Article D of the Ada County Code is 
applicable as a new private road is proposed to access 5 of the new lots of the 
subdivision. This article sets for the standards and required findings for approving a 
private road application. 
Section 8-4D of the Ada County Code: REQUIRED FWDINGS: 
A The design of the private road meets the requirements of tb:is article. 
The Commissjon/Board finds tJuit the private road meets the app1icabili.ty requirements of this 
. article, as the subject property is localed outside of any areas of city impact. As conditioned, 
the private rqad shall meet all requirements of this arlicle. 
B. Gran.ting approval of the pµvate road would ~t ca.use damage, hazard, or nuisance, 
or other ~t to persons, property, or uses in the vicinity. 
The Commission/Board finds that the private road is ~gely hidden from. view of adjacent 
residences in the TJicini.ty. The proper ·construction of this road,. which is required to be 
inspected prior to final apprUDal, and complianCe with any conditions of approval imposed by 
Ada Cminty Higlrway District, will assure that no unmitiga.red impacts occur to persons, 
· property or uses in the vici,nity. · · 
. . . 
C. The use and location of the private road shall not conflict with the applicable 
comprehensive plan and/ or the regional transportation plan. 
,,. The Commission/Board finds n0 euidenc.e that the use and location of the private road wi1l 
conflict with the comprehensive plan and/or the regional. transportation plan . 
... 
6. 'I'h:!? Commission/Board finds Title 8, Chapter 6 of the Ada Cotmty Code is applicable as 
the proposed application is a subdivision of property witJ:Un unincorporated Ada 
County. Chapter 6 sets forth the purpose, applicability, process, plat specifications and 
required findings for subdivisions. 
Section 8-6-5 of the Ada County Code: REQUIRED FINDINGS: 
A. Preliminary Plat 
1. The design conf<:>rms to the standards established in Article A of this Chapter; 
The Commission/Board finds, in gene:ral., the residential block length has been designed 
with regards to the limitations and opportuni.ties of the topography of the sire. As noted 
on the preTiminary plat, the minimum di.men.siona1. standards for all lots comply with the 
respective RR District in accordance with Secti.on 8-2A-4 of the Ada County Code. AU 
residential lots have access on a road:way. The roadwtzy system serving the proposed 
development is a private road and not subject to the jurisdiction of the Ada County 
Highway District. The Ada County Highway District shall approve the roadway system 
connection to Cartwright Road, as acknowledged by signing the final plat. Streets are 
provided to the north a_nd south, arid provide interconnecti.vity with other existing 
development in the vicinity. A fire acc.css stub is provided near the end of Scarlet Cilia 
Lane to allow for future fire access to a public road or private road on property that abuts 
to the east. 
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The Commissi.onjBoard finds the subject property contains topographical slopes greater 
than fifteen percent (15%), and as c:onditiDned, the applicant and/or owner shall submit 
an application denwnstrating compliance with the Hillside Overlay District set forth in 
Article 8-3H of the Ada County Code. 
As conditioned, there shall be easements provided for utiJ.ities, drainage, and irrigation 
abutting to all public street right-of-way and subdi.vision boundaries, and where 
considered necessary, centered on the interior praperty lines. 
2. The design complies with the required improvements established in Article B 
of this Cll.apter; 
The Cmnmissi.onjBoard,jimls that in rroiewi.ng the final. plat, the County Surueyor sha1J. 
inspect all monument requirements, in accordance with Idaho c.ode Sections 50-1302, 
50-1303, 54:-1227, and 55-1608. 
Improvements to the public roadway system shall .be accepted by Ada County Highway 
District, as acknowledged by their representative signing the final plat. As conditioned, 
individual sewage ~systems must meet the approval of the Central District Health 
Department (See Exhibit 13). Individual wells shall meet the apprul!al of the Idaho 
D~. of Water Resources. Furthermare, the County Engi~ shall approve a 
drainage plan for the subdivision development, and inspect the diainage improvements 
(Conditions le & 15). If necessary, the applicant may deposit a_ surety and surety 
agreement with the Director for completions of.r:equi.red improvements, subject to Article 
8-4:K of the Ada County Code. 
3. H applicable, the proposed subdivision complies with .the standards of an 
applicable overlay ~ as set forth iµ Cll.apter 3 of this Title; · 
As conditioned, the Cmnmission/Board finds the proposed development complies with the 
VVildland-Urban Fire Interface Ouerlay District set forth in Arlicle 8-3B of the Ada 
County Code, the Flood Hazard Overlay District set forth in Article 8-3F of the Ada 
County c.ode, and the Hillside Overlay District set forth in Article 8-3H of the Ada 
County Code. 
4. The design conforms to the topography and natural landscape features and 
shows consideration for the location and function of land uses and structures to 
achieve this purpbse; 
The Commission/Board finds the applicant has submitted a natural features analysis 
·identifying constrai.nts presented by the subdivision development site. The subdivision 
development approval is subject to the Coru:litions of A-pprorml. listed in Exhibit 2, which 
includes compliance with hill.side development regulations. 
5. The development would not cause undue damage, hazard, or nuisance to 
persons or property in the vicinity; 
The C.Ommission/Board finds there is no evidence submi.tted into the record indicating 
that the subdiuision delJelapment would cause undue da:mage, hazard, or nuisance to 
persons or property in the vicinity. Furl:hemwre, the applicant, as conditioned, shall 
comply with the Ada County Engineer requirements concerning drainage plan standards 
and improvements. 
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6. The internal street system is designed for the efficient and safe flow of vehicles 
and pedestrians without having a disruptive influence upon the activities and 
functions contained within the proposed subdivision, nor placing an undue 
burden upon existing transportation and other public services in the 
surrounding area; 
The Commissi.on/Board finds that the existing private road and the proposed private road 
are so designed, ;m.d that the 1.atter is subject to approval. by Ado. County Development 
Seroices after inspection by the Engineering Division, certifying that all applicable 
regulations have been complied with. 
i: Community facilities such as parks, recreational, ~d dedicated open space 
areas are functionally related to all dwelling units and are easily accessible via 
pedestrian and/ or bicycle pathways; 
The Cmnmissitm/Bollrd finds the proposed development will not contain any communi.ty 
faci1ities such as parlcs, recreational., and dedicated open space areas. The proposed 
development is a rural residential development consisting of single-family dwellings on 
10-acre lots, and approrimately 80% of each lot will be preserved as private open space. 
8. The proposal complies with the dimension standards set forth in this Title for 
the applicable zoning district; and · 
As conditioned and as e:oUienced in the record, the Commi.ssion/Board finds the praposed 
development complies with the minimum dimensional standards in accordance with the 
respective RR District. 
.,. 9. The overall plan is in oonformance with the applicable Comprehensive Plan{s), 
Future Acquisition Maps, Area of City Impact ordinances including applicable 
subdivision regulations, and other pertinent ordinances. 
As conditioned, the Commission/Board finds the proposed development conforms to the 
Ado. County Comprehensive Pl.an & Area of City Impact ordinances (See Finding# Hl 
for an analysis of the Ada County Comprehensive Pl.an). 
CONCLUSIONS OF LAW 
If any of these Conclusions of Law are deemed to be Findings of Fact they are incorporated into 
the Findings of Fact section. · ' 
1. The Commission/Board concludes that file #05-11-5/05-04-PR complies with the Ada 
County Comprehensive Plan. 
2. The Commission/Board concludes that file #05-11-5/05-04-PR complies with Section 8-3F-7 
(Required Finding for Flood Hazard Overlay District) of the Ada County Code. 
3. The Commission/Board concludes that file #05-11-5/ 05-04-PR complies with Section 8-3H-6 
(Required Findings for Hillside Overlay District) of the Ada County Code. 
4. The Commission/Board concludes that file #05-11-5/05-04-PR complies with Section 8-4D-5 
(Required Findings for a Private Road) of the Ada County Code. 
5. The Commission/Board concludes that file #05-11-S/05-04-PR complies with Section 8-6-5 
(Required Findings for a Preliminary Plat) of the Ada County Code. 
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ORDER 
Based upon the Findings of Fact and Conc1nsions of law contained in this Staff Report, the 
Commission recomritends approval of File #05-11-5/05-04-PR to the Board, subject to the 
Conditions of Approval attached as Exhibit 2 
DATED this ___ da.yof ______ ~20_. 
By: _________ _ 
JolmR T~Otairman 
Ada County Planning and Zoning Commission 
ATIFST: 
..... 
Gerrry Armstonrg, Secretary 
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CONDITIONS OF APPROVAL 
FILE #05-11-SftJS-04-PR 
SHOWY PID..OX SUBDIVISION 
REQUIRED ACTIONS. THE FOLLOWING usr DETAILS THE TASKS (IN ORDER) 
THAT THE APPLICANT AND/OR OWNER MUST COMPLETE BEFORE THE APPROVAL 
OF FILE #05-11-S/05-04-PR WILL BE CONSIDER.ED FINAL PLEASE NOTE THAT THE 
APPLICANT AND/OR OWNER HA VE UNTIL TWO YEARS OF TIIE WRITTEN 
DECISION OF THE BOARD TO COMPLETE TIIESE TASKS AND SUBMIT A FINAL 
PLAT UNLESS A TIME EXTENSION IS GRANTED. SEE SECTION 8-7-1AND8-7-6 OF 
THE ADA COUNTY CODE FOR INFORMATION ONTIME 'EXl'ENSIONS. 
1. The applicant 'and/ or ~ M obtain Written approval of the. plat fr.om the agencies 
noted below. The approval may be either on agency letterhead referring to the approved 
use or may be wrilV5:1/ stamped upon a· ~PY of the approved plat. All site 
lliiprovemems are prohibited prior tD approval of these agencies. . . . 
a) 
b) 
c) 
d) 
e) 
f) 
..:. . . . ... 
Central Disirict Health nmst approve the septil:: permit, nutrient management 
plan, and/ or pond location. . .. •· .. ' . ~-; ;: - . ' . :· . ; .. . . .. 
Idaho Power Company mnst approve electrical pewer service. ·. 
The County Engineer must approve a surface drainage nm-off plan. As 
recomn;tended by Central District Health, this plan shall include pre-treatment of 
the stormwater through a grassy swale prior to discharge to the subsurface. This 
swale shall be desigt!.ed and constructed in conformance with standards 
contained in uCatalog for Best Management Practices for Idaho Gties and 
Countiesn. Please contact the Count}r Engineer at 287-7900 for fee and 
application information. See Section ~-11 of the Ada County Code for 
diainage plan standards. · 
The Ada County Street Name Committee shall approve of the private road name 
"Scarlet Gilia Lane." The approved name shall be correctly shown on the final 
plat map. 
North Ada County Fire Rescue District must acknowledge that all requirements 
stated in Exhibit 19 have been satisfied. 
Documentation from Idaho Department of Water Resources is required to show 
that sufficient water rights exist to service the proposed lots. 
2. The final plat shall be meet the final plat specifications listed in Section 8-6-4.3 of the 
Ada County Code. 
3. The final plat shall be in substantial conformance with the approved preliminary' plat 
4. Any adjustments to the preliminary plat must conform to the design standards in Title 8, 
Chapter 6, Article A of the Ada County Code. 
5. Prior to approval by the Board of Coup.ty Commissioners, the plat shall contain the 
following certificates and/ or endorsements: 
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a) signature of the owner(s), 
b) certificate of the plat surveyor, 
· c) certificate of the County Surveyor, 
d) endorsement of the Central District Health Department, 
e) endorsement of the Ada County Highway District 
6. The following statements shall appear on the face of the final plat 
a) This development recognizes Idahb Code §22-4503, Right to Farm Act, which 
states: "No agricultural operation or an a~ to it shall~ or become a 
. nuisance, private or public, by any changed conditions in qr about the 
surrounding nonagricultural activities after the .same bas been. inpperation for 
mare than one (1) year, when the operation was riot ·a .nt.iisance at the time the 
operation began; provided, that the provisions of this Section shall not apply 
. . whenever a nuisance results from the improper or negligent operation of any 
agricultural operation or app~e to it" , " · , .. 
b) Any resubdivision of this plat shall comply with the applicable re~tions in 
effect at the time of the resubdivision. 
7. The Board of County Commissioners must approve the final plat within 24 months of 
the Board of County Commissioner's approval of the preliminary plat For subdivisions 
where the Board approved a phasing plan, the Board shall !J.pprove the phases in 
successive one-year intervals. as required in Section 8-6-3 of the Ada County Code. 
8. No building permits will be issued until the final plat is recorded through the County 
Recorder's Office and parcel numbers have been issued by the County Assessor's Office. 
9. All public rights of way shall be dedicated and constructed to standards of the Ada 
County Highway District. No public street construction may be commenced without the 
approval of the Ada County Highway District. Any work within the Ada County 
Highway District rights of way requires a permit }'.or information regarding the 
requiremeitts to obtain a permit, contact Ada County Highway District Development 
,, Services at 387-6100. Your File #05-11-5/05-04-PR is required. 
10. All utilities shall be installed underground. 
11. Compliance with Section 31-3805 of the Idaho Code pertaining to irrigation waters is 
required. Irrigation/ drainage waters shall not be impeded by any construction on site. 
12. There shall be easements provided. for utilities, drainage, and irrigation abutting to all 
public street right-of-way and subdivision boundaries, and where considered necessary, 
' centered on the interior property lines. Said easeIQ.ents shall have a rrrinimu.m width of 
ten feet (10'). · 
13. The development standards (building heights, setback requirements, and street 
frontage) of the RR District shall be used for the development of this property. 
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14. All submitials of required comprnmce letters and plans (lighting, landscaping, drainage, 
and development) must be accompanied by your application File #05-11-5/05-04-PR. 
15. No construction, grading, filling, clearing, or excavation of any kind shall be initiated 
until the applicant has received approval of a drainage design plan from the Ada 
County Engineer. The drainage design plan shall include all proposed site grading. 
16. Upon approval of the drainage design plan, the applicant shall obtain a grading permit 
or waiver from the Ada County Building Official The grading permit shall conform to 
the approved drainage design plan. The drainage design plan shall include, but is not 
limited to, the following: 
a 
b. 
Identification of high ground water areas, poorly drained areas, and areas being 
developed over soils with poor drainage characteristics, poor soil-bearing 
capacity, hydric soils, liquefaction and soil strength. loss. 
These areas shall be identified on the drainage design plan and speci6.c measur~ . 
included In the design to overcome the 'adverse effects of these characteristics . 
(ie., c6ncentration. of ground water in building.crawl si?aces, Subsidence ,of 
foundations, etc.). The plan shall comply with the International Building Code as 
adopted by Ada County. Special submittals including a site-specific geotechnical 
report may be required by the Ada CoUn.ty Engineer. The drainage design plan · 
shall be prepared and submitted by a Professional Engineer or design 
professional licensed in the State of Idaho. 
17. ~ Prior to acceptance of a final plat by. the Ada Cotmty Engineer all drainage 
18. 
19. 
20. 
21. 
22. 
24. 
~'· improvements and site grading shall be completed. The County Engineer shall inspect 
and approve all drainage improvements, except where bonding is provided. As-built 
drawings, acceptable to the County Engineer in form and substance, shall be submitted 
prior to final inSpection and approval of the drainage improvements. 
Prior to Board approval of the final plat, the applicant shall have obtained and 
completed any required grading permit 
Lighting within the development shall comply with the lighting Standards set forth in 
Article 8-4H of the Ada County Zoning Ordinance . 
. All surety and surety agreements shall comply with Article 8-4K of the Ada County 
Code. 
Unless otherwise stated, this development is subject to the standards of the Wildland-
Urban Fire Interface Overlay District set forth in Article 8-3B of the Ada County Code. 
Unless otherwise stated. this development is subject to the general regulations and 
standards for areas of special flood hazard of the Flood Hazard Overlay District set forth 
in Article 8-3F of the Ada County Code. 
Unless otherwise stated, this development is subject to the standards of the Hillside 
Overlay District set forth in Article 8-3H of the Ada County Code. 
The proposed development should follow the applicable recommendations made by the 
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Idaho Department of Fish and Game (Exhibit 17) as a means to minimize the adverse 
impacts to wildlife from housing developments in wildlife habitat areas. 
25. The proposed development shall eomply vii.th all specific and ~ eorulitions of 
appro•;al found in the eomments from i\:CHQ (Exl:t:ibtt ????). (Comments from ACHD 
were not received prior to this report being written). 
26. There shall be a minimum structural setback of thirty feet (30') from the normal high 
water line of all watercourses, whether covered or uncovered. For open watercourses, 
normal high water line shall be as determined by a licensed surveyor or engineer. 
27. The area noted as Qttincy-Lankbush Complex .m Exhibit 11, page 3 shall be restricted. 
from development to avoid impacts to rare or sensitive species that may occur on sita 
28. An approximately 100 foot wide riparian buffer shall be established on the subject 
. property along the entire length of Dry Creek. · 
29. The final plat shall show builcling envelopes for each prqposed lot. with the envelopes 
being approximately 2 a~ in size,· prOvidaj that the total area of said envelopes does 
not exceeded 20% of the total area of the plat . 
30. The final plat shall show all items reqUired by North Ada County Fire Rescue District, as 
listed on Exhibit 19. 
31. The proposed private road, Scarlet Gilia Lane, shall comply with the design and 
construction standards for private roads, as listed under ACC ~·and with 
applicable WUFI standards as listed in ACC 8-3B-3B. Contact the Ada County 
Development Services Engineering Division at 287-7900 for fee information and to 
schedule an inspection of the private road once construction is completed. 
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CONSERVATION EASEMENT 
THIS CONSERVATION EASEMENT ("Easement") is made this +.day of 
September, 2006, between Walter C. Minnick, hereinafter designated as the "Grantor" and the 
Land Trust of Treasure Valley, Inc., hereinafter designated the "Grantee". This Easement 
consists of both the grant by Grantor to Grantee of a conservation easement and an agreement 
between Grantor and Grantee respecting that conservation easement. 
WITNESSETH 
WHEREAS, Grantor is the sole owner in fee simple of certain real property in Ada 
County, Idaho, (the "Property"), more particularly depicted and described in the final plat of the 
Property a copy of which is attached hereto as Exhibit "l" and incorporated into this Easement 
by this reference; and 
WHEREAS, the Property is presently undeveloped and unimproved but Grantor has 
subdivided or intends to subdivide the Property into seven lots (the "Lots"), as generally depicted 
on above-referenced Exhibit "l ";and 
WHEREAS, each of the seven Lots on the Property shall have a designated area of land 
upon which construction of a residential dwelling and associated facilities may be constructed, 
(hereinafter the "Building Envelopes") as depicted on above-referenced Exhibit "l" by the 
dashed lines identified in the Legend as "Buildable Area Envelopes"; and 
WHEREAS, the Property is subject to three additional easements for ingress and egress 
not shown on the plat (the "Additional Easements") copies of which are attached hereto 
collectively as Exhibit "2" and which are incorporated into this Easement by this reference, and 
WHEREAS, Grantor intends to convey one or more of the Lots to third persons in the 
future, subject to this Easement; and 
WHEREAS, the Property contains valuable habitat including a portion of a natural 
stream known· as Dry Creek, riparian areas, and adjacent hillsides which together possess 
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important watershed values, wetlands, natural scenery, and wildlife habitat, which values are 
collectively referred to as the "Conservation Values;" and · 
WHEREAS, Dry Creek is identified in the adopted 1996 Ada County Comprehensive 
Plan as a special area that warrants special planning attention and preservation; and 
WHEREAS, preserving the Conservation Values associated with the Property is of value 
to the Grant or, the Grantee, and the people of Ada County and of the State of Idaho; and 
· WHEREAS, Grantor intends that the Conservation Values of the Property be preserved 
and maintained and that any use on the Property existing at the time of this grant does not impair 
or interfere with the Conservation Values; and 
WHEREAS, Grantor further intends, as owner of the Property, to convey to Grantee the 
right to preserve and protect the Conservation Values of the Property in perpetuity; and 
WHEREAS, pursuant to this Easement, Grantor intends to preserve in perpetuity the 
Conservation Values associated with the remaining portions of the Property not contained within 
any Building Envelope or any of the Additional Easements (hereinafter the "Open Space"); and 
WHEREAS the Property, the Building Envelopes, the Additional Easements, and the 
Open Space, and certain other easements not created by this instrument are more particularly 
depicted and described in above-referenced Exhibits "l" and "2"; and 
WHEREAS, Grantor desires to convey to the Grantee a conservation easement, as 
provided herein, placing certain limitations and affirmative obligations on the Grantor with 
respect to the Open Space for the protection of the Conservation Values, other values, and in 
order that the Open Space shall remain substantially in its natural condition forever, except as 
expressly provided herein; and -
WHEREAS, Grantee is qualified to hold a conservation easement and is empowered to 
hold an interest in real property under the laws of this State or the United States; and 
WHEREAS, Grantee agrees by accepting this grant, to honor the intentions of Grantor 
stated herein, and to preserve and protect in perpetuity the Conservation Values of the Open 
Space for the benefit of this generation and future generations; 
NOW THEREFORE, in consideration of the sum of one dollar ($1.00) paid by Grantee to 
Grantor, other valuable consideration, and the mutual covenants, terms, conditions, and 
restrictions contained herein, and pursuant to Sections 55-2101, et seq., Idaho Code, Grantor 
hereby voluntarily grants and conveys to Grantee a conservation easement in perpetuity over the 
Open Space of the nature and character and to ~e extent hereinafter set forth. 
1. Purpose. It is the purpose of this Easement to assure that the Open Space will be retained 
forever in its natural condition, except as expressly provided herein, by preserving the 
Conservation Values and to prevent any use of the Property that will significantly impair or 
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interfere with the Conservation Values of the Property and to allow for restoration of the 
Property to increase the Conservation Values. This Easement does not apply to uses of or 
activities on or within the Building Envelopes or the Additional Easements, and Grantor retains 
the full fee interest in the Building Envelopes and the areas subject to the Additional Easements. 
Grantor expressly intends that the Easement run with the land and that the Easement shall be 
binding upon Grantor's representatives, heirs, successors, and assigns. Grantee accepts said 
grant and agrees to the terms and conditions set out in this Easement. 
2. Permitted Uses. 
2.1 Rights of Grantee. To accomplish the purpose of this Easement the following 
rights are conveyed to Grantee by this Easement: 
{a) To preserve and protect the Conservation Values of the Property; 
(b) To enter upon the Property, including any Lots created therein, to perform 
restoration, rehabilitation, or improvement work on the Property necessary to protect, restore, or 
enhance the Conservation Values of the Property at Grantee's own cost; 
(c) To allow public access tC? the Open Space which, in Grantee's judgment and 
discretion, is consistent with the protection of the Conservation Values, provided that the terms 
of such public access are developed in coordination and cooperation with Grantee and Grantee's 
successors and does not unreasonably interfere with Grantor's use and quiet enjoyment of the 
Property; 
(d) To enter upon the Open Space at reasonable times in order to monitor Grantor's 
compliance with and otherwise enforce the terms of this Easement, provided that such entry shall 
be upon prior reasonable notice to Grantor, and Grantee shall not unreasonably interfere with 
Grantor's use and quiet enjoyment of the Property; and 
(e) To prevent any activity on or use of the Property that is inconsistent with the 
purpose of this Easement and to require the restoration of such areas or features of the Property 
that may be damaged by any inconsistent activity or use pursuant to paragraph 5. 
2.2 Rights Reserved to Grantor on the Open Space. Grantor reserves for himself and 
his personal representatives, heirs, successors, and assigns, all rights accruing from Grantor's 
retained ownership of the Open Space (subject to this Easement), including the right to engage or 
permit or invite others to engage in all uses and activities on the Open Space that are not 
expressly prohibited herein, are not inconsistent, with the purpose of this Easement, and will not 
result in injury to or destruction .of the Conservation Values of the Open Space. Provided 
however, that all such permitted uses must be lawful under all applicable federal, state, and/or 
local laws, regulations, or ordinances. Without limiting the foregoing, and subject to the other 
express terms of this Easement, Grantor reserves the following rights to itself, its successors and 
assigns for use and enjoyment of the Open Space: 
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(a) Grantor may construct an access road from Cartwright Road to each of the Building 
Envelopes, as generally depicted on Appendix "A"; 
(b) Grantor may drill and maintain wells, pumps and pump houses for domestic water 
consumption and to lay and maintain an underground waterline and power supply 
connecting such well with the dwellings or other structures that may be constructed 
within the Building Envelopes; 
(c) Grantor may create underground sewage drainage fields if in the Grantor's sole and 
exclusive judgment such drainage fields cannot be economically and practically 
contained solely within any Building Envelope; 
( d) In the event Grantor elects to construct a personal residence on one of the Lots, 
Grantor and Grantor's successors or assigns may build, maintain, and fence 
horticultural display gardens on not more than one acre of the property immediately 
adjacent to the Building Envelope for said Lot; and 
(e) Grantor reserves the right to locate utility services for each Lot within the Open Space 
for the benefit of each Lot, as more particularly depicted and described in above-
referenced Exhibits "1" and "2", regardless of whether or not the utility service is 
located within a designated utility easement or within the Building Envelope on each 
of the Lots, provided, however, that Grantor agrees that the placement of such utility 
service shall be performed in such a manner as to minimize the impact upon the Open 
Space to the extent reasonably possible. 
3. Prohibited Uses. Both Grantor and Grantee are prohibited from engaging in any activity 
on or use of the Open Space inconsistent with the Conservation Values of this Easement. 
Without limiting the generality of the foregoing, the following activities and uses are expressly 
prohibited: 
(a) General: There shall be no filling, flooding, excavating, mining, drilling, removal 
of natural materials, dumping of construction materials, or alteration of the 
topography in any manner. 
(b) Horses: No livestock grazing is allowed on any Open Space, except that horses 
may be grazed on the Open Space contained within Lots 1 and 2 as more 
particularly depicted and described in above-referenced Exhibit "I". 
(c) Drilling: No drilling is allowed on any Open Space, provided, however, that this 
prohibition on drilling shall neither extend to nor be applicable to the drilling of 
one domestic well within the Open Space located on each Lot where the well for a 
Lot cannot be effectively and desirably located within the Building Envelope. 
(d) Waters and Wetlands: There shall be no draining, dredging, damming, 
impounding, changing the grade or elevation, impairing the flow or circulation of 
waters, reducing the reach of waters, or other discharge or activity requiring a 
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permit under applicable clean water or water pollution control laws and 
regulations as amended. 
(e) TreesNegetation: There shall be no clearing, burning, cutting, or destroying of 
trees or vegetation except as expressly authorized herein and there shall be no 
planting or introduction of non-native or exotic species of trees or vegetation. 
Provided, however that the prohibitions of this section on clearing, burning, 
cutting, or destroying shall not be deemed to limit or apply to such clearing, 
burning, cutting, or destroying that (i) may be necessary to protect, restore, and 
enhance the Conservation Values or (ii) may be reasonably necessary to ensure 
that sufficient defensible space around the perimeter of any habitable structure 
located on any Lot is provided in conformance with the regulations and 
requirements of any city, county, or fire district where the Property is located. 
(f) Uses: No agricultural, residential, industrial, or commercial construction or 
activity shall be undertaken or allowed. 
(g) Fencing: There shall be no fencing within or across the Open Space, except as 
relating to the grazing of horses as authorized on Lots 1 and 2. Fencing shall be 
allowed within the Building Envelopes. 
4. Funding for Easement Management. Granter agrees to contribute Five Thousand Dollars 
($5,000.00) to Grantee in recognition of responsibilities shouldered by Grantee under this 
Easement and to offset some or all of the costs that may be incurred by Grantee in monitoring 
and enforcing the terms of this Easement. Grantee is not required to separately maintain or 
account for such funds. Payment of this contribution shall coincide with the sale of a Lot within 
the Property, with a payment of One Thousand Dollars ($1,000.00) to be made for each of the 
first five (5) Lots sold. No further payments shall be required by Grantor beyond the sum of 
Five Thousand Dollars ($5,000) as set forth herein. 
5. Remedies. 
5.1 Notice of Violation; Corrective Action. If Grantee determines that Grantor is in 
violation of the terms of this Easement or that a violation is threatened Grantee shall give written 
notice to Granter of such violation and demand corrective action sufficient to cure the violation 
and, where the violation involves injury to the Property resulting from any use or activity 
inconsistent with the purpose of this Easement, to restore the portion of the Property so injured. 
If Grantor fails to cure the violation Within thirty (30) days after receipt of notice thereof from 
Grantee, or under circumstances where the violation cannot reasonably be cured within a 30-day 
period, fail to begin curing such violation within the 30-day period, or fail to continue diligently 
to· cure such violation until finally cured, Grantee may bring an action at law or in equity in a 
court of competent jurisdiction to enforce the terms of this Easement. Provided, however that no 
notice shall be required nor shall Grantee be required to wait for thirty (30) days as provided 
above in circumstances where Grantee, in its sole discretion determines that immediate action is 
needed to prevent or mitigate damage to the Conservation Values. 
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5.2 Costs of Enforcement. In any suit or action brought by Grantee or Grantor with 
respect to this Easement, the prevailing party is entitled to recover costs and reasonable attorney 
fees from the non-prevailing party. 
5.3 Forbearance. Enforcement of the tenns of this Easement shall be at the discretion 
of Grantee. Any forbearance by Grantee to exercise its rights under this Easement in the event of 
any breach of any tenn of this Easement by Grantor shall not be deemed or construed to be a 
waiver by Grantee of such term or of any subsequent breach of the same or any other tenn of this 
Easement or of any of Grantee's rights under this Easement. No delay or omission by Grantee in 
the exercise of any right or remedy upon any breach by Grantor shall impair such right or 
remedy or be construed as a waiver. 
5.4 Waiver of Certain Defenses. Grantor acknowledges that it has carefully reviewed 
this document. In full knowledge of the provisions of this Easement, Grantor hereby waives any 
claim or defense it may have against Grantee or its successors in interest under or pertaining to 
the Easement based upon !aches, estoppel, adverse possession or prescription. 
5.5 Acts Beyond Grantor's Control. Nothing contained in this Easement shall be 
construed to entitle Grantee to bring any action against Grantor for any injury to or change in the 
Property resulting from causes beyond Grantor's control, including, without limitation, fire, 
flood, stonn, and earth movement, or prevent, abate, or mitigate significant injury to the Property 
resulting from such causes. · 
6. Costs, Liabilities. and Indemnification 
6.1 No Actions. Grantor represents and warrants that to the best of Grantor's 
knowledge, there is no pending or threatened litigation affecting the Property or any portion 
thereof that will materially impair the Conservation Values of the Property or any portion thereof 
to the Grantee. 
6.2 Incidents of Ownership. The Grantor retains all responsibilities and shall bear all 
costs and liabilities of any kind related to ownership of the Property, including payment of all 
property truces. 
6.3. Indemnification. The Grantor hereby covenants and agrees to indemnify, defend 
and hold hannless Grantee, its officers, employees, agents, or representatives from any and all 
claims, suits, demands, expenses, losses, damages, liabilities, or judgments from damages or 
injuries to persons or property related to ownership or use of the Property or of this Easement. 
Provided, however, such indemnification and obligation to defend and hold harmless shall not 
extend to any claims, suits, demands, expenses, losses, damages, liabilities, or judgments that 
may arise out of the sole negligence or intentional conduct of the Grantee, its officers, 
employees, agents, or representatives. 
6.4 Taxes. Grantor shall pay before delinquency all truces, assessments, fees and 
charges of whatever description levied on or assessed against the Property by competent 
authority (collectively "taxes") and shall furnish Grantee with satisfactory evidence of payment 
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upon request. Grantee is authorized to, but in no event obligated to, make or advance any 
payment of taxes upon 3 days prior written notice to Grantor, in accordance with any bill, 
statement or estimate procured from the appropriate authority. Any payment by Grantee of such 
taxes shall become a lien against the Property. 
7. Subsequent Transfers. Grantor agrees to incorporate the terms of this Easement by 
reference in any deed or other legal instrument by which he divests himself of any interest in all 
or a portion of the Property, including, without limitation, the sale of Lots or the conveyance of a 
leasehold interest. This obligation applies equally to Grantor's successors and assigns, as more 
fully provided in section 13(f). Sections 13(f) and 13(g) define Grantor's responsibilities under 
this Easement subsequent to such transfer. The failure of Grantor to perform any act required by 
this paragraph shall not impair the validity of this Easement or limit its enforceability in any 
way. 
8. Notices. Any notice, demand, request, consent, approval, or communication that either 
party desires or is required to give to the other shall be in writing and either served personally or 
sent by first class mall, postage prepaid, addressed as follows: 
To Grantor: 
To Grantee: 
Walter C. Minnick . 
I 094 Hearthstone Drive 
Boise, ID 83 702 
Land Trust of Treasure Valley, Inc. 
P.O. Box 9761 
Boise, ID 83707 
or to such other person and/or address as either party from time to time shall designate by written 
notice to the other. 
9. Amendments. If circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Grantor and Grantee or their assigns are free to jointly 
amend this Easement in writing provided all parties agree to any such amendment or 
modification. Such amendment or modification shall be recorded. 
10. Recordation. Grantee shall record this instrument in timely fashion in the official records 
of Ada County, Idaho, and may re-record it at any time as may be required to preserve its rights 
in this Easement. 
11. Warranty. Grantor warrants that it owns the Property in fee simple and has conveyed it 
to no other person, and that there are no outstanding mortgages, tax liens, encumbrances, or other 
interests in the Property that have not been expressly subordinated to the Easement. Grantor 
further warrants that Grantee shall have the use of and enjoy all the benefits derived from and 
arising out of this Easement 
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12. Assignment. This Easement is transferable, but Grantee may assign its rights and 
obligations under this Easement only to an organization that is a qualified organization at the 
time of transfer under Section 170(h) of the Internal Revenue Code (or any successor provision 
then applicable), and authorized to acquire and hold conservation easements under Idaho law and 
any other applicable laws of the United States. As a condition of such transfer, Grantee shall 
require that the conservation purpose that this grant is intended to advance continue to be carried 
out. Grantee agrees to give written notice to Grantor of an assignment at least sixty days prior to 
the date of such assignment. The failure of Grantee to give such notice shall not affect the 
validity of such assignment nor shall. it impair the validity of this Easement or limit its 
enforceability in any way. 
13. General Provisions. 
(a) Controlling Law. The laws of the State of Idaho shall govern the interpretation 
and performance of this Easement with venue in the Fourth Judicial District of the State of 
Idaho, County of Ada. 
(b) Liberal Construction. Any general rule of construction to the contrary 
notwithstanding, this Easement shall be liberally construed in favor of the grant to effect the 
purpose of this Easement and the policy and purpose of Sections 55-2101 et seq., Idaho Code. If 
any provision in this instrument is found to be ambiguous, then an interpretation consistent with 
the purpose of this Easement that would render the provision valid shall be favored over any 
interpretation that would render it invalid. 
. (c) Severability. If any provision of this Easement, or the application thereof to any 
person or circumstance, is found to be invalid, the remainder of the provisions of this Easement, 
or the application of such provision to persons or circumstances other than those as to which it is 
found to be invalid, as the case may be, shall not be affected thereby. 
(d) Entire Agreement. This instrument sets forth the entire agreement of the parties 
with respect to the Easement and supersedes all prior discussions, negotiations, understandings, 
or agreements relating to the Easement, all of which are merged herein. 
(e) No Forfeiture. Nothing contained herein will result in a forfeiture or reversion of 
Grantor's title in any respect. 
(f) Successors. The covenants, terms, conditions, restrictions, rights, and benefits of 
this Easement shall be binding upon, and inure to the benefit of the parties hereto and their 
respective personal representatives, heirs, successors, and assigns (including without limitation 
purchasers of any Lot) and shall continue as a servitude running in perpetuity with the Property 
or portion thereof. If the Property is subdivided so that there are multiple owners of interests in 
distinct physical portions of the Property (including without limitation those purchasing Lots 
and/or the Grantor's retention of Lots) the covenants, terms, conditions, and restrictions of this 
Easement (including without limitation the prohibited uses in section 3, the indemnification in 
section 6.3, and the obligations regarding subsequent transfers in section 7) that plainly pertain 
only to a particular Lot or other portion of the Property or to the actions or inaction of a 
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particular owner or owners shall be enforced by the Grantee only against the owner(s) of that 
portion of the Property and/or the owner(s) otherwise responsible for the action or inaction. 
(g) Termination of Rights and Obligations. A party's rights and obligations under 
this Easement terminate upon transfer of the party's entire interest in the Easement or Property, 
except that liability for acts or omissions occurring prior to transfer shall survive transfer. 
(h) Captions. The captions in this instrument have been inserted solely for 
convenience of reference and are not a part of this instrument and shall have no effect upon 
construction or interpretation. 
TO HAVE AND TO HOLD unto Grantee, its successors, and assigns forever. 
IN WTNESS WHEREOF Grantor and Grantee have set their bands on the day and year first 
above written. 
GRANTOR 
B~~ -c_ 
Walter C. Minnick 
ST A TE OF IDAHO 
County of Ada 
On this 1 ~ day of September, 2006, before me, a Notary Public, personally appeared Walter 
C. Mhmick, known or identified to me to be the person who executed the foregoing instrument, 
and acknowledged to me that he executed the same. 
Notary Public for Idaho 
Commission Expires _3 ____ /_i-_/_t_J.-_____ _ 
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Karen A. Ku is 
President 
Acceptance of Easement by Grantee 
Land Trust of Treasure Valley 
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
) 
On this t±ll-aay of September, 2006, before me, a Notary Public, personally appeared 
Ka ce l'\ Ru -z. ,· s , known or identified to me to be the person who executed the 
foregoing instrument, and acknowledged to me that she executed the same . 
. 4t .."u~~~ 
Notary Public for Idaho 
Commission Expires ~-s I aa /1 ~ 
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EXHIBIT 1 
Final Plat of the Property 
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EXHIBIT2 
Additional Easements 
Consisting of: 
Exhibits A and B Containing Legal and Visual Description for Ingress-Egress Easement for Lot 
1, Block 1 of Showy Phlox Estates Subdivision to Lot 3, Block 1 of Porter Subdivision 
and 
Exhibits A and B Containing Legal and Visual Description for Ingress-Egress Easement for Lot 
1, Block l to Lot 2, Block I of Showy Phlox Estates Subdivision 
and 
Exhibits A and B Containing Legal and Visual Description for Ingress-Egress Easement for 
Lot 6, Block 1 to Lot 5, Block I of Showy Phlox Estates Subdivision 
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EXHIBIT"A" 
. DESCRIPTION FOR 
INGRESS·EGRESS EASEMENT 
LOT 1, BLOCK 1 
SHOWY PHLOX ESTATES SUBDIVISION 
TO LOT 3, BLOCK 1, PORTER SUBDIVISION 
SEPTEMBER 5, 2006 
'>.,_; 
AN EASEMENT BEING A PORTION OF LOT 1, BLOCK 1, SHOWY PHLOX 
ESTATES SUBDIVISION, LOCATED IN THE SW 1/4 OF SECTION 4, 
TOWNSHIP 4 NORTH, RANGE 2 EAST OF THE BOISE MERIDIAN, ADA 
COUNTY, IDAHO. BEING MORE PARTICU!.ARL Y DESCRIBED AS FOLLOWS: 
COMMENCING AT THE CORNER COMMON TO SECTIONS 4, 5, 8 AND 9, T. 
4 N .. R 2 E .. B.M., 
THENCE N 54"06'26" E 563 78 FEET TO THE INTERSECTION OF A LOT LINE 
COMMON TO LOT 1, BLOCK 1, SHOWY PHLOX ESTATES SUBDIVISION 
AND LOT 3, BLOCK 1, PORTER SUBDIVISION AND THE NORTHERLY RIGHT 
OF WAY OF BLAZING STAR LANE, THE REAL POINT OF BEGINNING OF 
THIS DESCRIPTION; 
THENCE N 02"15'55" W 46.80 FEET ALONG SAID LOT LINE TO A F>OINT; 
THENCE N 71°48'22" E 119.24 FEET TO A POINT ON A LOT LINE COMMON 
TO LOTS 1 AND 2. BLOCK 1. SHOWY PHLOX ESTATES; 
THENCE S 01 "00'00" E 47 .11 FEET TO A POINT ON THE NORTHERLY 
RIGHT OF WAY OF BLAZING STAR LANE; 
THENCE S 71"48'22"W 118.16 FEET ALONG SAID RIGHT OF WAY TO THE 
REAL POINT OF BEGINNING OF THIS DESCRIPTION 
ICJ01<>·1.IJTIMl.<lT1. PORTER 
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EXHIBIT "A" 
DESCRIPTION FOR 
INGRESS·EGRESS EASEMENT 
LOT 1, BLOCK 1 
TO LOT 2, BLOCK 1 
SHOWY PHLOX 
ESTATES SUBDIVISION 
AUGUST 31, 2006 
AN EASEMENT BEING A PORTION OF LOT 1, BLOCK 1, SHOWY PHLOX 
ESTATES SUBDIVISION, LOCATED IN THE SW 114 OF SECTION 4, 
TOWNSHIP 4 NORTH, RANGE 2 EAST OF THE BOISE MERIDIAN, ADA 
COUNTY. IDAHO. BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
COMMENCING AT THE CORNER COMMON TO SECTIONS 4, 5. 8 AND 9, T 
4 N., R 2 E. BM .. 
THENCE N 41 "55'42" E 889 .56 FEET TO THE INTERSECTION OF A LOT LINE 
COMMON TO LOTS 1AND2. BLOCK 1, SHOWY PHLOX ESTATES 
SUBDIVISION AND THE NORTHERLY RIGHT OF WAY OF SCARLET GILIA 
LANE, THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
ALONG THE NORTHERLY RIGHT OF WAY OF SCARLET GILA LANE THE 
FOLLOWING: 
THENCE 58 04 FEET ALONG A CURVE TO THE LEFT. SAID CURVE HAVING 
A RADIUS OF 55.00 FEET, A DELTA ANGLE OF 60"28'00" AND A CHORD 
WHICH BEARS S 89°17'43" W 55.39 FEET TO A POINT OF REVERSE 
CURVATURE; 
THENCE 20 1'l FEET ALONG A CURVE TO THE RIGHT, SAID CURVE 
HAVING A RADIUS OF 20 00 FEET, A DELTA ANGLE OF 57"48'09" AND A 
CHORD WHICH BEARS S 57•55•4r W 19.32 FEET TO A POINT OF 
TANGENCY: . 
THENCE N 53•10·09" W 76.49 FEET TO A POINT: 
LEAVING THE NORTHERLY RIGHT OF WAY OF SCARLET GILIA LANE: 
THENCE N as·oo·oo· E 112 94 FEET TO A POINT OF CURVATURE; 
THENCE 46 47 FEET ALONG A CURVE TO THE RIGHT, SAID CURVE 
HAVING A RADIUS OF 85 00 FEET. A DELTA ANGLE OF 31"19'31" AND A 
J9011>-UIJ'l1ol Or.? 
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CHORD WHICH BEARS S 76°20·14• E 45 90 FEET TO A POINT ON SAID LOT 
LINE COMMON TO LOTS 1AND2. DLOCK 1, SHOWY PHLOX ESTATES 
SUBDIVISION: 
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EXHIBIT "A" 
DESCRIPTION FOR 
INGRESS·EGRESS EASEMENT 
LOT 6, BLOCK 1 
TO LOT 5, BLOCK 1 
SHOWY PHLOX 
ESTATES SUBDIVISION 
AUGUST 31, 2006 
AN EASEMENT BEING A PORTION OF LOT 6, BLOCK 1. SHOWY PHLOX 
ESTATES SUBDIVISION, LOCATED IN THE NW 1/4 OF SECTION 9, 
TOWNSHIP 4 NORTH, RANGE 2 EAST OF THE BOISE MERIDIAN, ADA 
COUNTY. IDAHO, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
COMMENCING AT THE CORNER COMMON TO SECTIONS 4, 5, 8 AND 9, T 
4 N., R 2 E .. B.M .. 
THENCE S 39"47'09" E 1710 62 FEET TO THE INTERSECTION OF A LOT 
LINE COMMON TO LOTS 5 AND 6, BLOCK 1, SHOWY PHLOX ESTATES 
SUBDIVISION AND THE WESTERLY RIGHT OF WAY OF BLAZING STAR 
LANE. THE REAL POINT OF BEGINNING OF THIS DESCRIPTION; 
THENCE S 28"48'35" W 50 00 FEET ALONG THE WESTERLY RIGHT OF WAY 
OF BLAZING STAR LANE TO A POINT; 
THENCE N 30'42'43· W 50 72 FEET TO A POINT ON SAID LOT LINE 
COMMON TO LOTS 5 AND 6, BLOCK 1. SHOWY PHLOX ESTATES 
SUBDIVISION, 
THENCE N 89"46'00" E 50 00 FEET ALONG SAID LOT LINE TO THE REAL 
POINT OF BEGINNING OF THIS DESCRIPTION. 
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---------
Bruce Stratton 
From: 
Sent: 
To: 
Cc: 
Subject: 
Walt, 
Bruce Stratton 
Tuesday, September 02, 2008 2:48 PM 
Walt Minnick' 
'Patty Stiburek' 
Audit 
9/15/2008 8:22 AM 
I just spoke with the IRS agent regarding your amended return for 2006 and it is not good news. I as told 
you previously, he sent the appraisal to an engineer/appraiser in Montana. The engineer/appraiser has 
determined that they will do their own appraisal, but estimates that it will be after the end of the year before it 
will take place. I don't know of anything we can do to speed this up and we are pretty much at their merC)'.. 
You also indicated you had not yet received your refund from 2007, but he looked your account up on their 
records and said a refund of $55,712 had been issued on May 2, 2008. Please check your records to see if 
you did receive this and, if not, we will need to do some further follow-up. 
I had hoped to give you better news than this, but I guess at least we know the status (kind of). If you have 
any questions, please let me know. 
Bruce 
1 
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Bruce Stratton · 
From: 
Sent: 
To: 
Cc: 
Subject: 
Importance: 
Walt, 
Bruce Stratton · 
Tuesday, May 05, 2009 3:36 PM 
Walt Minnick (waltminnick@gmall.com) 
pattystiburek@gmail.com 
Audit 
High 
Bad news! I just received a call from the auditor who informed me that they were disallowing the entire 
deduction. He is dropping by my office a copy of his draft report, along with his engineer's analysis and 
whatever else he used to come to their conclusion. For what it is worth, the report is only a draft at this point, 
but I don't why they would change it. He gave us two weeks to review the report and get back to him about 
what position we were going to take and why. If we need more time, I am sure we can get it. Is there a chance 
you will have some time on Friday, maybe after the morning meeting you have planned? I~ available pretty 
much all day, except maybe for late in the day. Unrelated to your situation, I have a meeting o~ Thursday with 
a tax attorney who specializes in tax controversy. Without disclosing names or other specific information, I will 
have a brief discussion with him about this if you don't mind. 
Sorry to be the bearer of bad news, but at least now we can get on with this and know where we stand. Please 
give a call at your convenience so we can arrange a time to meet. 
Bruce 
Bruce W. Stratton, CPA 
Stratton & Associates PLLC 
398 S. 9th Street, Suite 290 
Boise, ID 83702 
(208) 336-4953 
(208) 342-8962 fax 
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Bruce Stratton 
From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 
Walt, 
Bruce Stratton 
Monday, May 18, 2009 1 :49 PM 
Walt Minnick {waltminnick@gmail.com)' 
'pattystiburek@gmall.com' 
IRS Audit 
Form 2848 Power of Attorney.pdf 
I spoke with Tim Tarter today and sent him copies of Joe's report, the IRS report and the ain~nded return for 
2006 on which we claimed the deduction. He will be sending you an engagement letter for this as he wants t9 
be able to document the date he began representing you so than he can maintain the attorney-client privile·ge. · 
He wants to hold off contacting Joe until he gets the engagement letter so he can also protect any information 
Joe provides. I have also attached another power of attorney to include Tim's name and to include the 2008 tax 
year. It will require the signatures of both you and A.K. on page two. I am quite sure the agent will want to 
open 2008 so he can disallow the carryover deduction. I expect the agent will contact me this week and want to 
know what we are going to do. I will put him off-based upon the fact that we haven't heard.back from Joe. If 
you have any questions, please let me know. ·. 
Best regards, 
Bruce 
Bruce W. Stratton, CPA 
Stratton & Associates PLLC 
398 S. 9th Street, Suite 290 
Boise, ID 83 702 
(208) 336-4953 
(208) 342-8962 fax 
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T.C. Memo. 2012-345 
UNITED STATES TAX COURT 
WALTER C. MINNICK AND A.K. LIENHART, Petitioners y. 
COJ\.1MISSIONER OF INTERNAL REVENUE, Respondent 
Docket No. 29632-09. Filed December 17, 2012. 
Tim Alan Tarter, for petitioners. 
Anne Ward Durning and Michael R. Harrel, for respondent. 
:MEMORANDUM FINDINGS OF FACT AND OPINION 
MORRISON, Judge: In 2006 Walter C. Minnick gave to charity a 
conservation easement on his 74-acre parcel of land in the ·foothills near Boise, 
Idaho. On their joint income-tax returns, Minnick and his wife, A.K. Lienhan, 
·claimed a charitable-contribution deduction of $389,517 for 2006 and carryover 
r l SE-RVEQ DEC 1 7 2012 
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[*2] charitable-contribution deductions of $148,977 and $402,506, respectively, for 
2007 and 2008. In a notice of deficiency for years 2007 and 2008, the IRS 
.disallowed the carryover deductions. The notice determined deficiencies in federal 
income tax for 2007 and 2008 of $42,306.70 and $140,877, respectively, and 20% 
accuracy-related penalties under section 6662(a), as increased to 40% under section 
6662(h), of $16,922.10 and $56,350.80, respectively. The respondent is referred to 
here as the IRS. The petitioners are referred to as Minnick and Lienhart. All 
references to sections are to the Internal Revenue Code of 1986, as amended and in 
effect at the relevant times. 
FINDINGS OFF ACT 
Minnick and Lienhart resided in Idaho at the time they filed their petition. 
On January 25, 2005, U.S. Bank recorded·a·mortgage on the 74-acre parcel 
of land.· 
On September 5, 2006, the Board of Ada County Commissioners permitted 
Minnick to subdivide the land into seven single-family residential lots. 
On. September 7, 2006, Minnick granted a conservation easement on the land 
to the charitable organization Land Trust of Treasure Valley, Inc. (the "Land 
Trust"). The terms of the easement prohibited Minnick and any subsequent owner 
from building on or altering the portions of the land outside the areas designated 
000230
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[*3] as "building envelopes" for each lot. The portions of the land thus restriCted by 
the easement constituted 80% of the 7 4-acre parcel. The conservation easement 
stated: "Grantor [i.e. Minnick] warrants that* * * [he] owns the Property in fee 
simple and has conveyed it to no other person, and that there are no outstanding 
' 
mortgages, tax liens, encumbrances, or other interests in the Property that ha~e not 
been expressly subordinated to the Easement." Contrary to this warranty provision, 
i 
U.S. Bank's mortgage was not then subordinated to the conservation easemeri.t. The 
conservation easement also provided that Minnick and the Land Trust could ~end 
the terms of the easement if circumstances arose under which an amendment would 
be "appropriate". 
When Minnick and Lienhart filed their original 2006 income-tax return, they 
did not claim a charitable-contribution deduction for the grant of the conservation 
easement. Minnick had not yet received a written appraisal of the easement. 
I 
I 
On or about December 26, 2007, Minnick and Lienhart filed an amended 
! 
income-tax return for 2006. On the amended return, they reported that the value of 
the easement was $941,000. This value was taken from an appraisal by G. Jpseph 
Corlett, who had been hired by Minnick. The amended return reported that the 
charitable-contribution deduction for the grant of the easement was limited t~ 
000231
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[*4] $389.,517 for 2006. The amended return was prepared by Bruce Stratton, a 
certified public accountant (C.P.A.). Both Stratton and Minnick intended that 
Corlett's appraisal be attached to the amended return for 2006, but for some reason 
the amended return the IRS received did not have the appraisal attached to it. 
Minnick never asked Stratton whether he was entitled to the $941,000 deduction, 
and Stratton did not tell him that he was. Minnick had worked for a few months as 
a lawyer near the beginning of his career, spending some time in tax law. He later 
went into the building-supply business. Lienhart was uninvolved in determining 
whether the conservation easement gave rise to a charitable-contribution deduction. 
On their 2007 and 2008 returns Minnick and Lienhart claimed carryover . 
charitable-contribution deductions of $148,977 and $402,506, respectively, for the 
2006 grant of the conservation easement. 
The IRS issued the notice of deficiency on September 1 7, 2009. The reason 
given by the notice of deficiency for disallowing the carryover deductions was lack 
of documentation of the value of the contribution. The IRS no.longer challenges the 
deductions for lack of documentation. 
On December 14, 2009, Minnick and Leinhart timely filed a petition with this 
Court. 
000232
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[*5] On September 12, 2011, Minnick and U.S. Bank executed an agreement 
' 
under which U.S. Bank subordinated its mortgage to the conservation easement. 
The effect of this subordination agreement is that the conservation easement will 
remain in force if U.S. Bartle becomes the owner of the land by foreclosure. 
The IRS' s September 19, 2011 pretrial memorandum asserted that no 
carryover charitable-contribution deductions should be allowed for the grant of the 
conservation easement. It asserted the following reasons: (1) the grant of the 
conservation easement was a condition of receiving permission from the county to 
subdivide the land; (2) the conservation easement was not protected in perpetuity 
because (a) the terms of the easement allowed Minnick and the Land Trust to amend 
the easement by agreement, (b) U~S. Bank's mortgage on the land was not 
subordinated at the time of the grant, and ( c) the easement failed to provide for the 
allocation of proceeds to the Land Trust in the event the easement was extinguished; 
(3) Minnick and Lienhart's deduction for the contribution of the easement is Umited 
to the basis allocated to the easement; and (4) the easement was overvalued. 
I 
I 
This case was tried in Boise, Idaho, on October 4, 2011. At trial, the IRS 
moved to amend its answer. The Court took the motion under advisement. On 
January 5, 2012, the Court granted the motion, allowing the IRS to amend its 
000233
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[*6] answer to assert that the claimed deductions are not permitted because the 
requirements of section 170 and the corresponding regulations have not been 
satisfied and because Minnick and Lienhart have not established that the value of 
the easement was $941,000. 
OPINION 
1. Because U.S. Bank's mortgage was not subordinated to the conservation 
, easement when it was granted, no deduction is permitted for the grant of the 
conservation easement. 
A contribution of a conservation easement is deductible only if the 
requirements of26 C.F.R. sec. 1.170A-14 are met. See sec. 170(f)(3)(A), (B)(iii); 
26 C.F.R. sec. 1.170A-14(a) (2012). 26 C.F.R. sec. l.l 70A-14(a) (2012) requires 
that the easement be contributed to "a qualified organization exclusively for 
conservation purposes." 26 C.F.R. sec. 1.170A-14(g)(2) (2012) provides that "no 
deduction will be permitted under this section [i.e., 26 C.F.R. sec. 1.l 70A-14 
(2012)] for an interest in property which is subje,ct to~ mortgage unless the 
mortgagee subordinates its rights in the property to the right of the qualified 
organization to enforce the conservation purposes of the gift in perpetuity." 
Because U.S. Bank had a mortgage on Minnick's land that was not subordinated to 
the conservation easement when the easement was granted, the IRS contends 
Minnick and Lienhart cannot deduct the value of the conservation easement 
000234
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[*7] granted to the Land Trust. This contention about the mortgage was not raised 
by the IRS in the notice of deficiency; it was raised in the amended answer, and 
therefore the IRS has the burden of proof regarding all factual issues underlying the 
contention. See Tax Ct. R. Pract. & Proc. 142(a)(l). 
Minnick and Lienhart argue that the September 2011 subordination agreement 
with U.S. Bank satisfies the subordination requirement in the regulation. The· 
argument is unavailing. In Mitchell v. Commissioner, 138 T.C. 324, 332 (2012), we 
held that a subordination agreement must be in place at the time that the 
conservation easement is granted. 
Minnick and Lienhart argue that Mitchell is distinguishable because the 
warranty provision in the easement demonstrates that Minnick intended that the 
mortgage be subordinated at the time he granted the conservation easement. They 
also contend that U.S. Bank would have been willing to freely subordinate its 
mortgage at the time the conservation easement was granted. We are not persuaded 
by these attempts to distinguish Mitchell. Intention and willingness are not what 
matters. The regulation required a subordination agreement. Without a 
subordination agreement, U.S. Bank would have been able to seize the land in the 
event of default on the mortgage, thus owning the land free of the conservation 
easement. See id. at 332. For the sake of completeness, we add that we do not 
000235
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[*8] agree with Minnick and Leinhart that the warranty provision demonstrates that 
Minnick intended that the mortgage be subordinated when he granted the 
conservation easement. The warranty provision means only that Minnick falsely--
although we think unintentionally--represented to the Land Trust that the U.S. Bank 
mortgage had been subordinated to the conservation easement at the time he granted 
the easement. We also cannot agree with Minnick and Lienhart that U.S. Bank 
would have been willing to agree to freely subordinate its ·mortgage in 2006. There 
are two reasons we do not make such a finding. First, Minnick and Lienhart failed 
to propose this as a finding of fact in their opening prief, as required by our rules of 
procedure. Tax Ct. R. Pract. & Proc. 151(e)(3). Second, the idea that U.S. Bank 
would have subordinated its mortgage in 2006 is contradicted by the record. A loan 
manager at U.S. Bank testified that shortly before trial Minnick asked him to sign a 
letter stating that U.S. Bank would have been willing to agree to subordinate its 
mortgage to the conservation easement in 2006 had it known about the conservation 
easement. The loan manager refused to sign such a statement and he did not make 
the statement under oath when he testified. Furthermore, the bank required 
Minnick to pay down a portion of the loan as consideration for the bank signing 
the subordination agreement in 2011. Thus, the bank did not freely 
000236
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[*9] subordinate its mortgage in 2011. This suggests that it would not have freely 
subordinated its mortgage in 2006. 
Minnick and Lienhart argue that Mitchell is inapposite. because it did not 
consider the effect of the Uniform Conservation Easement Act ("Act"), Idaho Code 
Ann. secs. 55-2101 to 55-2109 (2012). They contend that the Act imposes the 
doctrine of cy pres on all conservation easements in Idaho and that the cy pres 
doctrine has the effect of subordinating the U.S. Bank mortgage to the 
conservation easement. 1 The Act does not support this theory. The Act allows 
1The operation of the cy pres doC?trine has been summarized as follows:: 
If property is given in trust to be applied to a particular charitable 
purpose, and it is or becomes impossible or impracticable or illegal to 
carry out the particular purpose, and if the settlor manifested a more 
general intention to devote the property to charitable purposes, the trust 
will not fail but the court will direct the application of the property to 
some charitable purpose which falls within the general charitable 
intention of the settlor. 
Restatement, Trusts 2d, sec. 399 (1959). The operation of the cy pres doctrine can 
be illustrated by the following example. A person bequeathed property in trust to 
establish a hospital in a particular town. Before the hospital could be built, a similar 
hospital was established in the same town. No useful purpose would be 
accomplished by having two hospitals. Cy pres would require a court to direct the 
trust funds to some other way of assisting the town's sick--if the person who made 
the bequest had a general intent to provide for the town's sick. Id. cmt. k. 
Thus, the cy pres doctrine allows the property owned by a trust to be drrected 
to a use different from that directed by the instrument that established the trust. The 
(continued ... ) 
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[*10] actions regarding conservation easements to be brought in court. Idaho Code 
Ann. sec. 55-2103 ("An action affecting a conservation easement may be brought".) 
But once an action was brought, U.S. Bank's mortgage would have been protected, 
for Idaho Code Ann. sec. 55-2102(4)--part of the Act--provides: "An interest in real 
property in existence at the time a conservation easement is created is not impaired 
by it unless the owner of the interest is a party to the conservation easement or 
consents to it." U.S. Bank's mortgage on Minnick's land is an "interest in real 
property" that was "in existence at the time" Minnick created the conservation 
easement. See, e.g., Suchan v. Suchfill, 741 P.2d 1289, 1298 (Idaho 1986) (a 
mortgage interest can exist in real property capable of being transferred). U.S. Bank 
was not a party to the conservation easement when it was created, and it did not 
consent to the easement. Therefore, under Idaho Code Ann. sec. 55-2102(4), the 
mortgage was not impaired by the 2006 conservation easement. 
Minnick and Lienhart also contend that there was only a remote possibilit)r 
that Minnick would default on the U.S. Bank loan. But we held in Mitchell v. 
1(. .. continued) 
doctrine does not expand the property interests owned by the trust. Thus, it is 
difficult to s~e how the cy pres doctrine, if it somehow governed the easement on 
Minnick's land, would defeat U.S. Bank's mortgage on the same land. 
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[*11] Commissioner, 138 T.C. at 333, 337, that the likelihood of default is 
irrelevant. Further, the factual allegation that there was only a remote possibil.ity 
that Minnick would default on the U.S. Bank loan was not set forth in Minnick and 
Lienhart's proposed findings of fact. We do not make a finding that the allegation is 
I 
I 
correct. See Tax Ct. R. Pract. & Proc. 151(e)(3). 
The value of the conservation easement is not deductible as a charitabl~ 
contribution because Minnick and Lienhart failed to meet the subordination 
requirement set forth in the regulation. We therefore need not reach the IRS' s 
alternative arguments for denying the deduction, i.e. that the easement did not serve 
conservation purposes, that the conservation easement was not protected in 
perpetuity because it could be ~ended by agreement of Minnick and the Land 
Trust, that the Land Trust would not receive a proportionate share of the proceeds if 
the easement was extinguished, and that any charitable deduction is limited to the 
amount of basis of the land allocated to the easement. 
2. Minnick and Lienhart are liable for penalties. 
Section 6662 imposes an accuracy-related penalty if any part of an 
underpayment of tax required to be shown on a return is due to, among other 
things, negligence or disregard of rules or regulations (hereinafter referred to, 
without distinction, as "negligence"), a substantial understatement of income tax, 
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[*12] or a substantial valuation misstatement. Sec. 6662(a) and (b)(l), (2), and (3). 
The penalty is 20% of the portion of the underpayment of tax to which the section 
applies. Sec. 6662(a).· In the case of a gross valuation misstatement, section 
6662(h) increases the penalty to 40%. 
Section 6664( c) provides a reasonable-cause exception to the accuracy-
related penalty. Generally, under section 6664(c)(l), no penalty is imposed under 
section 6662 with respect to any portion of .an underpayment if it is shown that there 
was reasonable cause for such portion and that the taxpayer acted in good faith with 
respect to such portion. In determining whether such a showing has been made, 
"the most important factor is the extent of the taxpayer's effort to assess the 
taxpayer's proper tax liability." 26 C.F.R. sec. 1.6664-4(b)(l) (2012). Reliance on 
a professional tax-return preparer or an appraiser can constitute reasonable cause 
and good faith "if, under all the circumstances, such reliance was reasonable and, the 
taxpayer acted in good faith." Id. 
Under section 7491(c), the IRS bears the burden of production with regard to 
penalties and must come forward with sufficient evidence indicating that it is proper 
to impose penalties. Higbee v. Commissioner, 116 T.C. 438, 446 (2001). 
However, once the IRS has met the burden of production, the burden of proof 
remains with the taxpayer, including the burden of proving that the penalties are 
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I 
(*13] inappropriate because of reasonable cause. Id. at 446-447. Minnick and 
Lienhart argue that the IRS has the burden of proof with respect to the subordination 
requirement to the extent it relates to penalties. The IRS does not take a positfon 
on which party has the burden of proof. We base our findings regarding penalties 
on the preponderance of the evidence. Therefore, we need not determine which 
I 
I 
party has the burden of proof. 
The IRS had initially determined that, on account of its disallowance of 
i 
Minnick and Lienhart's carryover charitable-contribution deductions for the giant 
of the conservation easement to the Land Trust, they underpaid the tax required to 
be shown on their 2007 and 2008 returns and were (1) liable for the accuracy-i 
I 
related penalty on one or more of three grounds (negligence, substantial 
understatement of income tax, or substantial valuation misstatement), and (2) 
liable for. the section-6662(h) increase in the penalty from 20% to 40% for a gross 
valuation misstatement. This determination was reflected in the notice of 
i 
deficiency. The IRS now concedes that "if petitioners' claimed deduction fails to 
satisfy the legal requirements ofl.R.C. § 170 or the Regulations thereunder, or both, 
respondent concedes that neither of these [substantial valuation misstatement qr 
' 
gross valuation misstatement] penalties would apply." As we hold here, the 
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I 
[*14] deductions fail to satisfy the subordination requirement; this means that the 
IRS does not assert that ·the substantial valuation misstatement and gross valuation 
I 
I 
misstatement components of the accuracy-related penalty apply. 
Negligence, for section-6662 purposes, is tpe lack of due c~e or the failure to 
I 
do what a reasonably prudent person would do under like circumstances. Hofstetter 
v. Commissioner, 98 T.C. 695, 704 (1992). Negligence includes failing "to make a 
. ! 
reasonable attempt to comply with the provisions: of the internal revenue laws or to 
exercise ordinary and reasonable care in the preparation of a tax return." 26 C.F.R. 
I 
sec. l.6662-3(b)(l) (2012); see also sec. 6662(c). 
The IRS contends that Minnick and Lienh~ were negligent because they 
should have known that a deduction would not be allowed for an easement to which 
U.S. Bank's mortgage was not subordinated. Minnick and Lienhart respond that 
Minnick followed a model conservation-easement form given to him by the Land 
' 
Trust, that Minnick discussed with his C.P .A. the legal requirements for a 
conservation easement, and that he hired an expert appraiser to appraise the 
I 
conservation easement. Minnick also contends th.at he should not be held to the 
standard of an experienced tax attorney because he worked only for a few months as 
an attorney and that he spent only a :fraction ofJs time practicing tax law. 
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(*15] It is true that Minnick's experience as a lawyer did not include substantial tax 
work. He worked as a lawyer for only nine months, during which only a portion of 
his work involved tax law. After that he operated a business selling building . 
I 
supplies.2 It is against this background that his eff~rts should be evaluated. His 
wife Lienhart was uninvolved in determining whether the conservation easemept 
I 
gave rise to a charitable-contribution deduction. 
In determining whether the grant of the conservation easement gave rise to a 
charitable-contribution deduction, Minnick did not exercise reasonable care. He did 
not seek to subordinate U.S. Bank's mortgage to the conservation easement until 
2011. His failure to comply with the subordination requirement found in the : 
regulation appears to stem from his failure to solicit advice from his C.P .A. about 
the deductibility of the conservation easement, and the failure of the C.P.A. to give 
such advice. The C.P .A. explained to Minnick that the value of a conservation 
easement is deductible under the Code. However, he did not tell Minnick that 'the 
particular conservation easement Minnick granted to the Land Trust was 
2Minnick was also a politician--he served a term in the U.S. House of ' 
Representatives from January 2009 to January 2011--but the details of his political 
career are not in the record. 
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[*16] deductible.3 In the absence of such advice, Minnick co:uld not have 
reasonably relied on the C.P .A. when he claimed a deduction for the conservation-
easement contribution. Minnick should have been alerted by the warranty provision 
in the conservation easement that there might be a prqb1em with the lack of 
subordination. The easement contained a warranty from Minnick that there was no 
unsubordinated mortgage on the land. It is true that the form Minnick used to grant 
the easement was a "modeP', but that does not matter. This model easement form 
was not suited to Minnick's particular parcel of land. 
Although Minnick hired an appraiser to determine the value of the property, 
this does not contstitute reasonable cause to avoid imposition of the accuracy-
related penalty. The appraiser's job was to determine the value of the conservation 
easement, not to determine whether other requirements for deducting the 
3Note the C.P .A.' s careful response to the followi1;1g question from Minnick 
and Lienhart' s counsel: · . 
Q Did you advise Mr. Minnick as to whether the conservation 
easement was deductible or not? 
A I advised him that a conservation easement, the donation of a 
conservation easement is deductible as a charitable contribution, 
and is specifically provided for in the code. 
We infer that the C.P.A. declined to tell Minnick the grant of the particular 
easement was deductible and that Minnick should have recognized this. 
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[*17] contribution of the easement--for example, the subordination r~quiremer{t--had 
been met. 
' 
We determine that the underpayments of tax for 2007 and 2008 resulting from 
the disallowance of the charitable deduction carryovers were due to negligence. We 
need not determine whether the underpayments were also due to substantial 
understatements of income tax. 
In contending that they have a good-faith-and-reasonable-cause defense, 
Minnick and Lienhart reiterate the steps that Minnick took to determine that h~ was 
entitled to a deduction, i.e., using the model form for granting an easement, hiring an 
appraiser, and consulting a C.P .A. They also contend that Minnick' s failure t~ 
' 
secure a subordination agreement was inadvertent. This was one of the reasons the 
taxpayer in Mitchell was held to have a good-faith-and-reasonable-cause defense. 
; 
Mitchell v. Commissioner, 138 T.C. at 339-340. But, unlike the taxpayer in 
Mitchell, Minnick was put on notice by the warranty provision in the conservation 
easement that the unsubordinated mortgage posed a problem for the deductibility 
of the conservation-easement contribution. Furthermore, Minnick failed to get! 
an opinion from his C.P .A. that he was entitled to a deduction. There is no 
indication that there was such a failure in Mitchell. Id. We have already 
explained why we think Minnick and Lienhart did not exercise reasonable care to 
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[*18] evaluate the deductibility of the easement. The same reasons support our 
view that Minnick and Lienhart did not have reasonable cause for claiming a 
charitable-contribution deduction. 
We hold that Minnick and Lienhart are liable for the accuracy-related 
penalties. The penalty amounts for which they are liable are equal to 20% of the 
underpayments attributable to the carryover charitable-contribution deductions, or . 
\ 
half the penalty amounts that were calculated in the notice of deficiency using a 
40% rate. Therefore, the amounts for which Minnick and Lienhart are liable are 
$8,461.05 for 2007 and $28,175.40 for 2008. 
3. Evidentiary matters 
The parties executed a stipulation of facts stating that all exhibits attached 
to the stipulation "may be accepted as authentic" and "are incorporated in this 
stipulation and made a part hereof; provided~ however, that either party has the 
right to object to the admission of any such * * * exhibits in evidence on the 
grounds of materiality and relevancy". The parties agree that the stipulation did 
not waive hearsay objections to the attached exhibits. Among the documents 
attached to the stipulation were Exhibits 9-J, 10-J, 11-J, 14-J through 34-J, and 41-
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[*19] R, 42-R, 43-R, and 45-R.4 At the beginning of the trial Minnick and Lienhart 
objected to these documents on the ground that they were relevant to IRS theo;ries 
that had not been asserted in the notice of deficiency. The Court took the objections 
under advisement. The Court later allowed the IRS to amend its answer to assert 
these theories. As we describe, Minnick and Lienhart also objected to Exhibits 41-
R, 42-R, 43-R, and 45-R on grounds other than relevancy. Exhibits 41-R, 42-R, 43-
R, and 45-R are appraisals of the land by Sam Langston for U.S. Bank, dated 
February 7, 2006, June 3, 2008, April 8, 2009, and August 1, 2011, respectively. 
Minnick and Lienhart objected to these exhibits on hearsay grounds. They also 
objected that the exhibits are in substance expert reports and that they were not 
exchanged under Tax Court Rule of Practice and Procedure 143. They also · 
objected that the documents were not exchanged 14 days before trial as required 
by the Court's pretrial order. The Court took these objections to Exhibits 41-R, 42-
R, 43-R, and 45-R under advisement. Minnick and Lienhart clarified that they 
did not object to these four exhibits to the extent they support findings of fact · 
other than the value of the conservation easement, such as U.S. Bank's state of 
mind. During trial, the IRS introduced Exhibit 49-R, an indemnification 
4Minnick and Lienhart objected to Exhibit "44-R" during trial. There is_ not a 
44-R. There is a 43-R and a 44-J. They really meant to object to Exhibit 43-R. 
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[*20) agreement between Minnick and U.S. Bank. Minnick and Lienhart objected 
on the ground that it is relevant to IRS theories other than those raised in the notice 
of deficiency. The Court also took this objection under advisement. 
Minnick and Lienhart's relevancy objections lost their force when the Court 
permitted the IRS to amend its answer to assert its new theories. However, we 
agree with Minnick and Lienhart that Langston's opinion on the value of the 
conservation easement, which is reflected in Exhibits 41-R, 42-R, 43-R, and 45-R, 
should not serve as the basis for our decision. For it to do so would contravene Tax 
Court Rule of Practice and Procedure 143, which requires that expert opinions be 
brought before the Court in the form of an expert report and that the expert report be 
exchanged with the other party before trial. We therefore admit Exhibits 41-R, 42-
R, 43-R, and 45-R, but we do not rely on these appraisals to the extent they opine 
on the value of the conservation easement. We admit Exhibits 9-J, 10-J, 11-J, 14-J 
through 34-J, and Exhibit 49-R without any conditions. 
4. Conclusion 
In reaching our holdings, we have considered all arguments made, and, to the 
extent not mentioned above, we conclude they are moot, irrelevant, or without 
merit. 
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PETITIONERS' MOTION FOR RECONSIDERATION OF FINDINGS OR OPINION 
THE PETITIONERS MOVE, pursuant to the provisions of Tax 
Court Rule 161, that the Court reconsider its findings and 
opinion filed December 17, 2012. Specifically, the Petitioners 
request the Court to reconsider its findings and opinion holding 
them liable for penalties under I.R.C. § 6662(a) equal to 20% of 
the underpayments attributable to their carryover charitable-
contribution deductions. 
Petitioners seek reconsideration on three alternative 
grounds: (1) the Commissioner failed to adequately plead or 
otherwise assert the ac~uracy-related penalty under I.R.C. 
§ 6662(a); (2) even if the Commissioner properly raised the 
20% accuracy-related penalty, he failed to meet his burden of 
proof of Petitioners' alleged negligence and of their lack-of-
good-faith-and-reasonable cause as it relates to the dispositive 
issue of timely subordination; and (3) the latent introduction of 
the subordination issue deprived Petitioners of a fair 
opportunity to present evidence related to their alleged 
negligence and lack of good-faith. 
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IN SUPPORT THEREOF, Petitioners respectfully state as 
follows: 
BACKGROUND 
1. Petitioners timely filed their Petition in this case on 
December 14, 2009. 
2. The Notice of Deficiency at issue in this case raised 
the following matters with respect to Petitioners' charitable 
contribution carryover from a conservation easement: 
A. Whether the Petitioners failed to adequately 
document the value of their contribution. The Respondent no 
longer challenges the deductions for lack of documentation. 
Opinion at 4. 
B. Whether the taxpayers established the fair market 
value of their gift. 
C. Whether the Petitioners are liable for a 
40% penalty under I.R.C. § 6662(h). As further discussed below, 
the Notice of Deficiency does not assert a 20% penalty under 
I.R.C. § 6662(a). 
3. Respondent filed his Answer on February 3, 2010. 
Respondent did not raise any new issues in his Answer. 
4. By Order dated September 13, 2011, the Court set the 
case for trial beginning at 9 a.m. on October 4, 2011 in Boise, 
Idaho. 
5. On the morning of trial, immediately prior to 
Petitioners calling their first witness, Respondent filed a 
Motion for Leave to File Amendment to Answer. Petitioners 
objected. In the ensuing argument to the Court, the Respondent 
-2-
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identified several additional reasons for disallowing the claimed 
deductions, but never specifically mentioned timely subordination 
as an issue. The Court took the ma~ter under advisement and 
proceeded with trial. Opinion at 5. 
6. On November 22, 2012, after the hearing and well after 
the evidentiary record was closed, the Court invited briefing on 
the Respondent's motion- to amend his answer. 
7. On January 5, 2012, the Court granted Respondent's 
motion, allowing the Commissioner to amend his answer to assert 
that the claimed deductions are not permitted because, generally, 
the requirements of Section 170 and the corresponding regulations 
were not satisfied. Opinion at 6. Neither the Respondent's 
motion nor his amended answer expressly identify timely 
subordination as a particular requirement under I.R.C. § 170. 
8. Following the filing of this Court's opinion in 
Mitchell v. Commissioner, 138 T.C. No. 16 (April 3, 2012) the 
Court on July 18, 2012 ordered the parties' reply briefs to limit 
their arguments to (1) whether Petitioners' conservation easement 
satisfies the subordination requirements of the applicable 
Treasury Regulations, and (2) penalty issues previously raised in 
the parties' opening briefs. 
9. Not until the Court allowed the Respondent's amended 
answer did subordination become an issue in this case; and not 
until the Mitchell decision did the question of timely 
subordination become the focal issue (herein ref erred to as the 
"timely subordination" issue) . Because this issue was first 
raised in his amended answer, the Commissioner has the burden of 
-3-
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proof regarding all factual issues underlying the contention. 
Opini9n at 7. 
THE COURT'S FINDINGS AND OPINION 
10. Following briefing, the Court filed its Memorandum 
Findings of Fact and Opinion (herein, its "Opinion") in this case 
on December 17, 2012. The Court's Opinion is based on an 
evidentiary record that was closed before the issue of timely 
subordination was raised. 
11. Concerns about several of the Court's findings motivate 
the filing of this Motion. 
12. In particular, the Court finds that "we need not 
determine which party has the burden of proof [regarding 
penalties]." Opinion at 13. The Court then proceeds to find that 
Petitioner Minnick's failure to comply with the subordination 
requirement found in the regulation "appears to stem from his 
failure to solicit advice from his C.P.A. about the deductibility 
of the conservation easement, and the failure of the C~P.A. to 
give such advice." Opinion at 15-16. 
13. Although the subordination issue before the Court is 
limited to the timeliness of Petitioners' filing, the Court finds 
that Minnick's "failure to secure a subordination agreement" was 
not inadvertent. Opinion at 17. Further, the Court finds that 
"Minnick was put on notice by the warranty provision in the 
conservation easement that the unsubordinated mortgage posed a 
problem for the deductibility of the conservation-easement 
contribution." Opinion at 17. 
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THE ACCURACY-RELATED PENALTY UNDER SECTION 6662(a) 
WAS NEVER PLED BY RESPONDENT 
14. The Court erred by permitting the Commissioner to 
assert the 20% pen.alty under I.R.C. § 6662 (a) when he did not 
raise this issue in his notice of deficiency or in his amended 
answer. The Notice of Deficiency only asserts the 40% penalty 
under I.R.C. § 6662(h). See Exhibit 3-J at pgs. 3, 5, 6, 20 
and 21. 
15. ·Petitioners cannot find any authority for imposing a 
penalty that was not properly and timely pled. See, Gustashaw v. 
Commissioner, T.C. Memo. 2011-195 (treating the 20% penalty under 
section 6662 (a) as a separ·ate issue from the 40% "augmented 
penalty" under section 6662(h)). 
16. Even if the 20% penalty was properly raised, the 
Respondent fails to carry his burden regarding its application. 
THE COMMISSIONER FAILED TO SATISFY HIS BURDEN OF PROOF 
REGARDING NEGLIGENCE 
17. There should be no reasonable dispute that the 
Commissioner has the burden of proof that Petitioners were· 
negligent and lacked a good-faith-and-reasonable-cause defense to 
the imposition of the accuracy-related penalty. See Tax Ct. R. 
Pract. & Proc. 142(a} (1); Opinion at 7. The asserted 20% penalty 
is related to the timely subordination issue the Commissioner was 
allowed to raise in.~is pleadings three months following trial. 
18. Even if the 20% penalty was properly raised, the 
current record lacks sufficient evidence to support the Court's 
finding of negligence and lack of good-faith-and-reasonable-
cause. As the Commissioner emphasizes in his reply brief, the 
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testimony of Minnick and C.P.A. Stratton focused on their review 
of the reasonableness of the easement's valuation. Resp. Reply 
Brief at 15. Since valuation was the primary issue in the case 
at the time of trial, this limited focus was appropriate and 
necessary. 
19. Only after trial did subordination, and more 
specifically timely subordination, become the focal issue 
regarding negligence and Petitioners' good-faith-and-reasonable-
cause defense. Petitioners should not now be penalized for, in 
effect, the Commissioner's failure to raise the issue until the 
day of trial and for not anticipating the decision in Mitchell. 
20. Furthermore, Petitioners ·are unable to locate any 
argument or proposed finding of fact in Respondent's briefs that 
support the Court's finding of negligence and lack of good-faith-
and-reasonable-cause. 
21. The Court's rules of practice and procedure generally 
require a party to propose findings of fact before the Court will 
recognize them. See Tax Ct. R. Pract. & Proc. lSl(e) (3); Opinion 
at 8. 
22. Here, the Commissioner failed to propose any findings 
that Petitioners' delayed subordination of the bank's mortgage 
stemmed from their failure to rely upon professional advisors. 
Further, the Commissioner's assertion that Minnick knew or should 
have known that the warranty provision put him on notice of the 
need for subordination is not supported by any cite to the 
record. See Resp. Reply Brief at 9, fn 2. In fact, this bold 
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assertion is not argued in the penalty portion of Respondent's 
brief. Id. 
23. At best, the limited evidence presented in the record 
on subordination actually supports a finding that Petitioners 
relied on lawyers to prepare and properly record the 
subordination agreement and to insure all the easement's 
provisions were followed and documented. See Exhibit 8-J at 1 
(referencing Christopher H. Meyer; Givens Pursley LLP) . Also, 
each page of the easement contains a footer "S:\CLIENTS\ .... " 
THE REQUIRED SUBORDINATION AGREEMENT WAS OBTAINED 
24. Further, the Court errors by basing its finding of 
negligence on Minnick's "failure" to obtain a subordination 
agreement. The Court is certainly aware that Minnick obtained a 
valid subordination from his bank on September 12, 2011. Opinion 
at S; Therefore, the Court's penalty determination is apparently 
based upon Minnick's failure to obtain a subordination at the 
time the easement was recorded. 
25. When a subordination agreement must be obtained and 
recorded is not clearly addressed in the Treasury Regulations or 
any tax authority that Petitioners can find. Rather, this Court 
decided the timely subordination issue for the first time in 
Mitchell, six months following trial of this case. As this Court 
has determined, negligence is the failure to make a reasonable 
attempt to comply with the Internal Revenue laws. Opinion at 14. 
The Petitioners respectfully submit to the Court that it should 
not find negligence when the Pet~tioners actually obtained and 
recorded the subordination agreement required by the regulations. 
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PETITIONERS DEPRIVED OF FAIR OPPORTUNITY TO PRESENT 
THEIR DEFENSE OF REASONABLE RELIANCE ON COUNSEL 
26. Finally, the Petitioners reassert their objections to 
the Commissioner's latent attempt to insert the subordination 
issue (and others) into this case. The Petitioners did not have 
a fair opportunity to develop testimony relevant to their 
reliance on their lawyers to properly record the easement and to 
insure all its provisions were followed and documented. 
27. Although the factual finding that Minnick failed to 
prepare and file a timely subordination is the basis for the 
Court's decision denying the carryover charitable-contribution 
deductions and the imposition of the negligence penalties, this 
issue was (1) not identified as a reason for denial in the IRS 
deficiency notice; (2) first introduced (albeit only generally) 
through a motion to amend the answer filed the day of trial; and 
(3) not expressly identified within the Respondent's motion or 
his amended answer. Additionally, at trial (4) none of the 
testimony elicited by either side addressed the time for filing 
the subordination agreement. Rather, (5) focus on subordination 
did not arise until three months after trial when the 
Commissioner's motion to amend was granted. Finally, (6) 
Mitchell v. Commissioner, upon which the Tax Court relies for the 
principle that a subordination agreement must be in place at the 
time a conservation easement is granted, was not decided until 
after the hearing and after the amendment was granted. 
28. The latent method by which the issue of subordination 
was injected into this case and then evolved after trial, 
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deprived Petitioners of a fair opportunity to introduce evidence 
of their good faith and reasonable reliance upon their attorneys. 
It is evident from the limited evidence presented at trial that 
Petitioners had legal counsel and their counsel was given a model 
conservation easement from which the final version resulted. 
See, Opinion at 17; Exhibit 8-J. But, at the time of hearing 
there was no apparent need to fully explain counsel's role 
regarding the easement or Petitioners' reliance upon their 
attorneys. 
ALTERNATIVELY, THE COURT SHOULD REOPEN THE RECORD 
29. The importance of timely subordination only became 
apparent after the Court granted the Commissioner's motion to 
amend his answer. Certainly, it was not reasonable to expect 
Petitioners to obtain witnesses and prepare to testify about 
matters that were not formally raised until the morning of trial. 
30. Accordingly, if the Court does not amend its opinion 
and reverse its finding of negligence or lack of good-faith-and-
reasonable-cause, Petitioners respectfully seek leave of the 
Court to reopen the r~cord to provide additional testimony from 
Minnick and others. An affidavit containing Mr; Minnick's 
proposed testimony is attached hereto as Exhibit A. 
31. Reopening the record to receive this additional 
evidence is a matter within the discretion of the Court. 
Minihan v. Commissioner, 138 T.C. 1, 10 fn 6 (2012). 
CONCLUSION 
For the foregoing reasons, Petitioners respectfully move the 
Court reconsider its findings or opinion holding them liable for 
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penalties under I.R.C. §§ 6662(a) equal to 20% of the 
underpayments attributable to their carryover charitable-
contribution deductions. Upon reconsideration, Petitioners ask 
the Court to amend its opinion and decision and find no liability 
for the 20% accuracy-related penalty. Alternatively, Petitioners 
request the Court reopen the record to permit Petitioners to 
submit additional testamentary and documentary evidence on the 
issue of negligence and Petitioners' good-faith defense. 
DATED this 16th day of January, 2013. 
TIM A. TARTER 
Tax Court Bar No. TT0155 
WOOLSTON & TARTER, P.C. 
Suite B-218 
2525 East Arizona Biltmore Circle 
Phoenix, Arizona 85016-2133 
Tel. (602) 532-9197 
tim@woolston-tarter.com 
Counsel for Petitioners 
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Filed Electronically 
PETITIONERS' MOTION TO VACATE DECISION 
JAN 22 2013 
THE PETITIONERS MOVE, pursuant to the provisions of Tax 
Court Rule 162, that the Court vacate the Decision entered in 
this case on December 27, 2012. 
IN SUPPORT THEREOF, Petitioners respectfully state as 
follows: 
1. Pursuant to its Memorandum Findings of Fact and Opinion 
(T.C. Memo 2012-345), filed December 17, 2012, the Court decided 
that Petitioners are liable for penalties under the provisions of 
I.R.C. § 6662(a) for the taxable years 2007 and 2008, in the 
amounts of $8,461.05 and $28,175.40, respectively. 
2. Contemporaneous with the filing of this motion, 
Petitioners are filing a Motion for Leave to File Motion for 
Reconsideration of Findings or Opinion and an accompanying Motion 
for Reconsideration of Findings. or Opinion. 
3. Petitioners' Motion for Reconsideration of Findings or 
Opinion requests the c·ourt to reconsider its decision holding 
them liable for penalties under I.R.C. § 6662(a). 
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4. Petitioners respectfully request the Court grant their 
motion to vacate while it considers Petitioners' motion for 
reconsideration. 
5. Petitioners' counsel has conferred with IRS counsel 
concerning Petitioners' motion for reconsideration. Respondent 
will likely object to this motion and their motion for 
reconsideration. 
WHEREFORE, Petitioners request this Court grant their Motion 
to Vacate Decisio~, and for such other and further relief as this 
Court deems appropriate. 
RESPECTFULLY SUBMITTED this 22nd day of January, 2013. 
TIM A. TARTER 
Tax Court Bar No. TT0155 
WOOLSTON & TARTER, P.C. 
Suite B-218 
2525 East Arizona Biltmore Circle 
Phoenix, Arizona 85016-2133 
Tel. (602) 532-9197 
tim@woolston-tarter.com 
Counsel for Petitioners 
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UNITED STATES TAX COURT 
WASHINGTON, DC 20217 
PA 
WALTERC. :MINNICK &A.K. LIENHART, ) 
) 
Petitioner, ) 
) 
v. ) DocketNo. 29632-09. 
) 
CO:M~MISSIONER OF INTERNAL REVENUE, ) 
) 
Respondent ) 
) 
) 
) 
) 
) 
ORDER 
On December 17, 2012, the Court issued a memorandum opinion, T. C. 
Memo. 2012-34, resolving the issues in this case. 
On December 27, 2012, the Court entered its decision based on the 
memorandum opinion, determining that Minnick and Lienhart are liable for 
deficiencies and penalties for the taxable years 2007 and 2008. 
On January 22, 2013, Minnick and Lienhart filed a motion to vacate the 
decision. 
On January 22, 2013, they also lodged a motion for reconsideration of the 
memorandum opinion, which the Court filed on January 30, 2013. 
Tax Ct. R. Pract. & Proc. 162 provides that a motion to vacate a decision 
must be filed within 30 days after the decision has been entered, unless the Court 
otherwise permits. Minnick and Lienhart' s motion to vacate decision was filed on 
January 22, 2013, within 30 days of the decision entered December 27, 2012. The 
motion to vacate decision was therefore timely. 
SERVED Jun 20 2013 
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Under the Federal Rules of Appellate Procedure, the losing party may appeal 
a decision of the Tax Court by filing a notice of appeal. Fed. R. App. Proc. 
13(a)(l). The notice of appeal must be filed 90 days after the decision is entered, 
or, ifthe party has made a timely motion to vacate the decision, the notice of 
appeal must be filed within 90 days from the entry of the order disposing of the 
motion, or 90 days from the entry of the new decision, whichever is later. Fed. R. 
App. Proc. 13(a)(l), (2). Minnick and Lienhart's motion to vacate the decision 
suspended the 90-day period for filing a notice of appeal. Fed. R. App. Proc. 
13(a)(2). 
In the motion for reconsideration, Minnick and Lienhart allege that the Court 
made three errors. 
First, Minnick and Lienhart contend that the respondent (i.e., the IRS) failed 
to adequately plead or adequately assert the 20% accuracy-related penalty under 
I.R.C. § 6662. Second, Minnick and Lienhart contend that the IRS failed to meet 
its burden of proof regarding the issues of negligence and the good-faith-and-
reasonable-cause defense. Third, Minnick and Lienhart argue that they were not 
given a fair opportunity to present evidence regarding the issues of negligence and 
the good-faith-and-reasonable-cause defense. 
After reviewing the record, we conclude that no errors or unusual 
circumstances justify reconsidering the Court's memorandum opinion. See Estate 
of Quick v. Commissioner, 110 T.C. 440, 441 (1998). 
Given the foregoing, it is 
ORDERED that petitioner's motion to vacate decision, filed January 22, 
2013, is denied. It is further 
ORDERED that petitioner's motion for reconsideration, filed January 30, 
2013, is denied. 
Dated: Washington, D.C. 
June 19, 2013 
(Signed) Richard T. Morrison 
Judge 
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WALTERC. MINNICKandA.K. LIENHART ) 
MINNICK, husband and wife, ) 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
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) 
) 
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Case No. CV OC 1210339 
PLAINTIFFS' MOTION 
FOR PARTIAL 
SUMMARY JUDGMENT 
COME NOW The Plaintiffs, by and through their undersigned counsel, pursuant to Rule 
56(c) of the Idaho Rules of Civil Procedure and move for dismissal of Defendants' Fourth, Sixth, 
Seventh and Eighth Affirmative Defenses. 
This Motion is supported by the Affidavits, Exhibits and Memorandum filed 
contemporaneously herewith and such additional submission as may be hereafter made in reply 
to Defendants' response to the Motion. 
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This Motion is intended to narrow the issues for trial and potentially facilitate a 
productive mediation of the case prior to trial. Oral argument is requested and scheduled for 
October 2, 2013 at 3:30 p.m. 
DA TED this 16111 day of August, 2013. 
MAUK & BURGOYNE 
~.,.&.---L 
William L:Mallk,5f the Firm 
Attorneys for Plaintiffs 
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.. . 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 161h day of August, 2013, I caused a true and correct. 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
iohnjanis@aol.com 
'. '. 
[ ] U.S. Mail 
[ ] Facsimile 
[X] Hand Delivered 
[ ] Email 
"'--Waµ--
\ W.illiam L. Mauk 
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HAWLEY TROXELL ENNIS AND 
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Case No. CV OC 1210339 
MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
This Memorandum supports Plaintiffs' Motion for Partial Summary Judgment which 
seeks dismissal of four of Defendants' Affirmative Defenses as unsupportable as a matter of law. 
BACKGROUND 
The Complaint filed in this case on June 7, 2012 presents claims of negligence and 
professional malpractice arising from an attorney-client relationship. The factual details are 
discussed at some length in the Complaint1 and, insofar as these and other facts have a direct 
bearing on the Motion, they are corroborated below and in contemporaneous affidavits. 
1 See Complaint, iii! 13-50. 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT-1 
000271
The legal services of Hawley Troxell Ennis and Hawley (HTEH) were engaged in 
February 2006, if not before,2 pertaining to a real estate development project proposed by Walt 
Minnick on approximately 73.81 acres of land he owned in rural Ada County, which came to be 
known as the Showy Phlox Estates Subdivision (herein "Showy Phlox Project" or the "Project"). 
(Complaint, ~~ 15-16) Previously, the Minnicks and their various business ventures had been 
clients of the law firm for many years. (Complaint,~ 14) A significant component of the Showy 
Phlox Project was a conservation easement eventually donated to the Land Trust of Treasure 
Valley (herein the "Land Trust" or "L TTV") restricting use and development on effectively 80% 
of Minnick' s land. (Complaint, ~ 17; Exh. X, Staff Report at 4, item 1) The Land Trust is and 
was a not-for-profit organization, committed to conserving nature, open space, fish, wildlife and 
plant habitat and recreation and scenic values close to residential communities in Southwest 
Idaho, and a qualified organization to receive charitable conservation contributions satisfying 
Section 170(b)(3) of the Internal Revenue Code. (Breuer Aff., ~ 3) 
Plaintiffs and HTEH never entered into a written retainer agreement or engagement letter 
describing or limiting the scope of legal services Defendants' contemplated or intended to 
provide, and Defendants never advised Plaintiff that they lacked the skill, experience or ability to 
address any legal issues affecting the Showy Phlox Project, including on any matter relating to 
the conservation easement. (Complaint,~~ 21-23; Minnick Aff., ~~ 7 & 8)3 The parties disagree 
on whether the scope of the law firm's services included tax advice on the conservation easement 
qualifying as a charitable donation for income tax purposes. Nonetheless, there is no dispute the 
Defendants, more particularly HTEH attorney Geoff Wardle, was involved in reviewing, 
2 Mr. Minnick engaged HTEH in 2005 to provide legal services and advice on all aspects of a real estate 
development known as Showy Phlox Subdivision. February 2006 is when Defendant became involved directly on 
drafting and finalizing the Conservation Easement. (Minnick Aff., ifil 2, 5, 11 & 12) 
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amending and revising numerous drafts of the Conservation Easement, essentially an agreement 
between Minnick and the L TTV, and producing the final product for execution and recording. 
(Minnick Aff., iii! 11, 12) On September 7, 2006, Walt Minnick was presented with a large 
number of agreements and instruments relating to the Project requiring his signature, including 
the finalized Conservation Easement. (Id., if 15) That same day the fully executed Conservation 
Easement was recorded by HTEH with Ada County as Instrument No. 10614469. (WLM Aff., 
Exh. Y)4 By this transaction, the conservation easement was conveyed to the Land Trust as a 
charitable gift, exclusively for conservation purposes, as a perpetual limitation on the use and 
enjoyment of the property within the Showy Phlox Estates Subdivision. (Id.; Complaint, if 30) 
Paragraph 11 of the Conservation Easement (Exh. Y at 7), as prepared and recorded by 
Defendants, provided the following warranty: 
Grantor warrants that it owns the Property in fee simple and has 
conveyed it to no other person, and that there are no outstanding 
mortgages, tax liens, encumbrances, or other interests in the 
Property that have not been expressly subordinated to the 
Easement. Grantor further warrants that Grantee shall have the use 
of and enjoy all the benefits derived from and arising out of this 
Easement. (Emphasis added) 
The Internal Revenue Code authorizing tax deductions for "qualified conservation contributions" 
(generally, 26 CFR Section l. l 70A-14), also required subordination, stating in Section l.170A-
14(g)(2): 
No deduction will be permitted under this section for an interest in 
property which is subject to a mortgage unless the mortgage 
subordinates its rights in the property to the right of the qualified 
3 The Affidavit of Walter C. Minnick referenced in this Memorandum was initially prepared in the case before the 
U.S. Tax Court and is attached to Exhibit T accompanying the Affidavit of Tim Tarter. 
4 All of the Exhibits referenced in this Memorandum are found accompanying the various Affidavits supporting 
Plaintiffs' Motion. They are identified either by document control numbers (GP 97-98) or exhibit letters (Exh. A). 
In the interest of privacy, Plaintiffs' address, Social Security numbers and irrelevant financial information have been 
redacted from some Exhibits. 
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organization to enforce the conservation purpose of the gift in 
perpetuity. 
U.S. Bank had a mortgage on the Showy Phlox property.5 (WLM Aff., Exh. Z) 
Nonetheless, the Defendants never advised or discussed with Plaintiffs the need to subordinate 
the mortgage to the Conservation Easement. (Complaint, if 57; Minnick Aff., if 14) And, at the 
time the Conservation Easement was granted to the Land Trust, no instrument was prepared by 
the law firm or recorded subordinating the mortgage. (Complaint, if 32; Minnick Aff., if 17) 
Many years later, after the Internal Revenue Service (IRS) raised questions about mortgage 
subordination, the Defendants were contacted by Mr. Minnick and the attorney then representing 
him before the IRS. Only then, did Defendants assist in obtaining a subordination agreement 
from U.S. Bank, which was recorded September 12, 2011. (Complaint, ifif 45-46; Tarter Aff., ifif 
16-17; Exh. AA at HTEH 1535-1542) 
The Minnicks filed tax returns in 2006, 2007 and 2008 claiming the Conservation 
Easement granted to the LTTV as a charitable deduction. (Complaint, ifif 35-37) In 2009 the 
IRS notified the Plaintiffs it was disallowing the deduction for various reasons, discussed in 
detail below. (See Exhs. F, F.l, G, G.l and H)6 This notice resulted in a Petition to the United 
States Tax Court (Tax Court) filed on behalf of the Minnicks on December 14, 2009, challenging 
the IRS's disallowance notice and the reasons then relied upon. (Tarter Aff., if 12; Exh. I) In the 
course of that litigation, specifically on the first day of trial, on October 4, 2011, the IRS filed a 
Motion to Amend its Answer to the Petition raising failure to subordinate the U.S. Bank 
5 The initial mortgage was recorded 1/25/05 and amended 3/7/06 and 11/13/06. (Exh. Z) 
6 The particular reasons then given by the IRS are found in the agency's notice of disallowance letter of July 8, 
2009, also referred to as a "30-day Letter," and more particularly the Examiner's Report which accompanied the 
Notice. (See Exhs. F.l and G.l; see also Exh. Hat 5) However, as discussed further herein, the reasons given by 
the IRS changed somewhat over time. (See Tarter Aff., ~~ 11 and 19) 
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mortgage to the Conservation Easement as a new, distinct reason for disallowance. (Tarter Aff., 
ilil 20-21; Exhs. M & N) 
More of the history of the Tax Court litigation is discussed below. However, certain 
events are notable by way of orientation. On October 4, 2011, there was a one day trial before a 
Tax Court judge without a jury. (Id., if 18) On January 5, 2012, after the trial, the Tax Court 
granted the IRS's Motion to Amend, adding failure to subordinate for the first time as a legal 
issue in the case. (Id., if 22; Exh. 0) On December 17, 2012, the Tax Court issued its 
Memorandum Findings of Fact and Opinion, holding that "[b]ecause the U.S. Bank's mortgage 
was not subordinated to the conservation easement when it was granted, no deduction is 
permitted for the grant of the conservation easement." (Id., if 26; Exh. Sat 6) Given this ruling, 
the Tax Court stated that it "need not reach the IRS's alternative arguments for denying the 
deduction." (Id. at 11) 
All other facts pertinent to this Motion are discussed with reference to the particular 
summary judgment issues and arguments addressed below. 
ARGUMENT 
In response to Plaintiffs' Complaint, Defendants have pied eight Affirmative Defenses. 
Several of these defenses present disputed issues of material fact which would preclude summary 
judgment at this time; specifically, the First, contending A.K. Leinhart-Minnick is not a proper 
party, the Second and Fifth Affirmative Defenses which allege comparative negligence of the 
Plaintiffs and third parties and the Third Affirmative Defense alleging the Plaintiffs damages 
were not proximately caused by Defendants. However, four of Defendants' Affirmative 
Defenses can be decided by this Court as a matter of law. Based on the applicable law and facts 
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discussed below, Plaintiffs seek dismissal of Defendants' Fourth, Sixth, Seventh and Eighth 
Affirmative Defenses. 
FOURTH AFFIRMATIVE DEFENSE 
(Estoppel) 
Defendants' Fourth Affirmative Defense alleges that the "Plaintiff's claims are barred in 
whole or in part by the doctrine of estoppel." (Answer at 7) In response to discovery, 
Defendants explain that quasi estoppel and equitable estoppel both apply. (Exh. V, Answer to 
Interrogatory No. 13) Apparently, it is Defendants' contention that Walt Minnick was acting as 
his own attorney, only sought limited legal services from Defendants, and it would be inequitable 
and unconscionable for Plaintiffs to represent otherwise. (Id.) Plaintiffs, of course, dispute 
these contentions (see Complaint, iii! 19-24), and from the pleadings it is evidence there are 
material issues of fact in dispute regarding the scope of Defendants' legal representation. See, 
Johnson v. Jones, 103 Idaho 702, 704, 652 P.2d 650, 652 (1982) Nonetheless, applying the 
doctrines of equitable and quasi estoppel as affirmative defenses is quite a different matter. 
There are no facts which support the essential elements of either of these defenses, and they 
should be dismissed as a matter of law. 
1. Overview of Legal Elements and Principles 
Equitable estoppel is an affirmative defense "based on the concept that it would be 
inequitable to allow a person to induce reliance by taking a certain position and, thereafter, take 
an inconsistent position when it becomes advantageous to do so." Regjovich v. First Western 
Investments, Inc., 134 Idaho 154, 158, 997 P.2d 615, 619 (2000) (citing Gafford v. State, 127 
Idaho 472, 903 P.2d 61 (1995). As stated in Boesiger v. Freer, 85 Idaho 551, 554, 381 P.2d 802, 
806 (1963) (quoting 19 Am.Jur. 634, § 34): 
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Equitable estoppel or estoppel in pais is the principle by which a 
party who knows or should know the truth is absolutely precluded, 
both at law and in equity, from denying or asserting the contrary 
of, any material fact which, by his words or conduct, affirmative or 
negative, intentionally or through culpable negligence, he has 
induced another, who was excusably ignorant of the true facts and 
who had a right to rely upon such words or conduct, to believe and 
act upon them thereby, as a consequence reasonably to be 
anticipated, changing his position in such a way that he would 
suffer injury if such denial or contrary assertion were allowed. 
In order to invoke equitable estoppel as a defense, Defendants must establish four 
elements of proof: ( 1) a false representation or concealment of a material fact made with actual 
or constructive knowledge of the truth; (2) that the party asserting estoppel did not and could not 
have discovered the truth; (3) an intent that the misrepresentation or concealment be relied upon; 
and ( 4) that the party asserting estoppel relied on the misrepresentation or concealment to his or 
her prejudice. Weitz v. Green, 148 Idaho 851, 861, 230 P.3d 743, 753 (2010) (citing Willig v. 
State, Dept. of Health & Welfare, 127 Idaho 259, 261, 899 P.2d 969, 971 (1995)). "All factors of 
equitable estoppel are of equal importance, and there can be no estoppel absent any of the 
elements." Regjovich, 134 Idaho at 158, 997 P.2d at 619 (citing Tommerup v. Albertson's, Inc., 
101Idaho1, 607 P.2d 1055 (1980) (overruled on other grounds by Harrison v. Taylor, 115 Idaho 
588, 768 P.2d 1321 (1989)). 
Quasi estoppel is distinguishable from equitable estoppel in that "the first and fourth 
elements are not required." Weitz, supra. Essentially, quasi estoppel does not require 
misrepresentation or concealment by one party, nor ignorance or reliance of the other party. 
Thomas v. Arkoosh Produce, Inc., 137 Idaho 352, 357, 48 P.3d 1241, 1246 (2002); Schiewe v. 
Farwell, 125 Idaho 46, 49, 867 P.2d 920, 923 (1995); Evans v. Idaho State Tax Comm 'n, 97 
Idaho 148, 540 P.2d 810 (1975). 
The Idaho Supreme Court has said that 
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Quasi-estoppel is essentially a last-gasp theory under which a 
defendant who can point to no specific detrimental reliance due to 
plaintiffs' conduct may still assert that plaintiffs are estopped from 
asserting allegedly contrary positions where it would be 
unconscionable for them to do so . 
. Thomas v. Arkoosh, supra, quoting Schoonover v. Bonner County, 113 Idaho 916, 919, 750 P.2d 
95, 99 (1988). The doctrine "has its basis in election, modification, affirmance, acquiescence or 
acceptance of benefits." Id. It precludes asserting a right to the disadvantage of another which is 
inconsistent with a position previously taken. Id., quoting KTVB, Inc. v. Boise City, 94 Idaho 
279, 281, 486 P.2d 992, 994 (1971). 
[T]he doctrine of quasi-estoppel requires that the offending party 
must have gained some advantage or caused a disadvantage to the 
party seeking estoppel; induced the party seeking estoppel to 
change its position to its detriment; and, it must be unconscionable 
to allow the offending party to maintain a position which is 
inconsistent from a position from which it has already derived a 
benefit. 
Thomas v. Arkoosh, supra, quoting City of Sandpoint v. Sandpoint Ind. Hwy Dist., 126 Idaho 
145, 151, 879 P.2d 1078, 1084 (1994). 
2. Factual Basis 
Defendants' factual basis for equitable estoppel and quasi estoppel is somewhat vague 
and shallow, at best. In discovery, Defendants were asked to describe all facts and documents 
which they rely upon in support of their Fourth Affirmative Defense, together with the identity of 
all persons believed to have personal knowledge of such supporting facts. (Exh. V, Interrogatory 
No. 13) In answer, Defendants provided the following statement: 
In various communications, Mr. Minnick represented to others that 
he was acting as his own counsel. In addition, he directed the 
contours of the limited and project-specific services he sought 
from Defendants. On each occasion, Mr. Minnick made it clear 
that he was asking for a limitation of services to be provided by the 
Defendants and expressed specific concern about the costs of such 
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limited representation. It would be unconscionable for Mr. 
Minnick to change positions now and suggest that he was relying 
upon Defendants knowledge and expertise to identify the income 
tax implications that might have been available to him had the 
conservation easement at issue not been made a condition of 
subdivision approval. Moreover, in the context of the instant 
lawsuit, equitable estoppel prohibits Mr. Minnick from making 
representations that are contrary to these facts in order to gain an 
advantage and prejudice the Defendants. 7 
In a subsequent communication, defense counsel was asked to supplement its Answer, 
noting Defendants' failure to identify documents or persons with knowledge or what it intends 
by its reference to "these facts." (Exh. W at 2, Interrogatory No. 13) In reply, Defendants 
provided the following: 
The term 'these facts' simply refers to Mr. Minnick's 
representations. Many of the representations were verbal; 
however, there are also documents reflecting Mr. Minnick's 
piecemeal approach to employing the services of the Defendants, 
including the billing and invoices from HTEH. See Defendants' 
Response to Request for Production No. 2. 
Potential witnesses with knowledge of these facts or 
representations include Mr. Wardle, Mr. Minnick, Patricia 
Stiburek, Matthew Schultz, and Chris Meyer. Documents that 
reflect the piecemeal approach include the billing and invoices, as 
well as HTEH 0055, HTEH 0067, HTEH 0099, HTEH 105-107, 
HTEH 108-111, HTEH 0117-118, HTEH 119, HTEH 120-157, 
HTEH 263, HTEH 264, as well Defendants' Response to Request 
for Production Nos. 5 and 6. 
The documents referenced here and in response to Requests for Production No. 2, 5 and 6 
(see Exh. V), are largely a collection of billings and email communications regarding 
Defendants' involvement in various aspects of the Showy Phlox project, including various drafts 
of the Conservation Easement. With a few possible exceptions, discussed below, the documents 
do not appear to have any probative value in proving the elements of equitable estoppel or quasi 
7 Contrary to Rule 33(a)(2), IRCP, none of Defendants' responses to written discovery are answered under oath or 
signed by any Defendant. But, they provide the best information we have of Defendants' positions on these issues. 
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estoppel. On this record, there are no facts which would support Defendants' burden of proof on 
either estoppel defense. 
3. Argument 
Regarding equitable estoppel, the focus of this motion is on the first, second and fourth 
elements of proof: (1) misrepresentation or concealment, (2) lack of knowledge or inability to 
discover the truth and (3) reliance. This is not to suggest the third element (intent) is provable. 
The evidentiary deficiencies of these three are simply more obvious and the absence of proof on 
any element is a sufficient basis for summary judgment. Regjovich, 134 Idaho at 158. 
First and foremost, Defendants have failed to identify - and to our knowledge cannot 
prove - any false representation or concealment of a material fact by either Plaintiff on which 
Defendants ostensibly relied to their prejudice. Generally, but without specification, Defendants' 
contend "in various communications, Mr. Minnick represented to others that he was acting as his 
own counsel." (Exh. Vat 22) There is one document which Defendants ostensibly rely upon for 
this statement, produced not by the Defendants, but by the attorney for the Land Trust, Chris 
Meyer with the Givens Pursley law firm. (WLM Aff., Exh. GP 44) 
On January 24, 2006 Walt Minnick sent an email to Mr. Meyer referring to the "Dry 
Creek Conservation Easement" in which he states: "I had not intended to get HT&H (sic) 
involved except for a final review of the document, so deal with me at this juncture as if I am my 
own counsel." This email was not copied to any attorney at HTEH and there is no evidence 
Defendants ever saw it prior to being produced in discovery in this litigation. At the time, there 
is nothing to suggest the statement was false or concealed "the truth." 
Moreover, also included in the discovery documents from Mr. Meyer is another email a 
few days later on February 3, 2006. (WLM Aff., Exh. GP 96) There, with reference to "CHM 
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Draft #2 - Conservation Easement," Mr. Minnick reverses his prior statement and tells Mr. 
Meyer, "I'm as a general matter quite satisfied with its content, but do want to have Brian 
Ballard look it over before I sign off. (We both recall the old school aphorism, 'a lawyer who 
serves as his own attorney has a fool for a .... ")"8 
According to Defendants' billing statement to Mr. Minnick, by February 13, 2006 Geoff 
Wardle had received and reviewed an initial draft of the Conservation Easement from the Land 
Trust's attorney. (Id., Exh. HTEH 5644) On February 27, 2006 Mr. Wardle sent a redlined 
version with his revisions and Minnick forwarded "a mark-up by my attorney, Geoff Wardle, of 
the Restrictive Easement to the LTTV." (Id., Exh. GP 97-98) There is evidence demonstrating 
Defendants' considerable involvement on numerous drafts and reworks of the Conservation 
Easement (Minnick Aff., if 12) but, perhaps, the most efficient evidence for our purpose here is 
Defendants' billing statement with 35 separate entries from February 13, 2006 to the recording 
of the easement on September 7, 2006. (Id., Exh. HTEH 5644-5647) 
No documents have been produced and no evidence exists whereby, according to 
Defendants, "Mr. Minnick made it clear that he was asking for a limitation of services to be 
provided by the Defendants." (Exh. Vat 22) This is certainly not a supportable allegation with 
respect to the Conservation Easement. As noted above, there was no retainer agreement or 
engagement letter between Defendants and Minnick, and we are aware of no other document 
whatsoever limiting the scope of legal services. 
On this record, it is difficult to discern what false representation or concealment of a 
material fact forms the ostensible basis of Defendants' equitable estoppel defense. If, as we 
surmise, the defense is predicated on the January 2006 emails between Walt Minnick and Chris 
Meyer, there is nothing which amounts to a false representation or concealment of a material 
8 Brian Ballard is, of course, an attorney and partner with HTEH. (Exh. V at 3) 
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fact. Whatever Defendants may wish to construe from the email, there is no evidence 
Defendants saw it or relied on it. Moreover, within days Mr. Minnick sent another email 
expressing his intent to rely upon Defendants' legal counsel, and the course of conduct which 
followed contradicts any belief on the part of Geoff Wardle that Minnick was acting as his own 
attorney for the purpose of the Conservation Easement. 
To the extent Defendants may convince this Court that there was some identifiable 
misrepresentation or concealment regarding Plaintiffs' reliance upon their legal counsel, the 
second element of estoppel is further lacking in proof. "Idaho courts have long determined one 
may not assert estoppel based upon another's misrepresentation or concealment if the one 
claiming estoppel had readily accessible means to discover the truth." Regjovich, supra, 134 
Idaho at 158. A party's failure to satisfy this "reasonable diligence" standard overrides the other 
party's misrepresentations or concealment such that equitable estoppel will not be apply in cases 
where there is misconduct but a party refuses to exercise reasonable diligence. See Winn v. 
Campbell, 145 Idaho 727, 732-33, 184 P.3d 852, 857-58 (2008) (concluding that a party was 
prohibited from claiming equitable estoppel based on that party's attorney failing "to use 
reasonable diligence"). If, as the Supreme Court opined in Weitz, equitable estoppel differs from 
quasi estoppel only in not requiring the first and fourth elements, 148 Idaho at 861, then this 
"reasonable diligence" standard applies to both theories of the Fourth Affirmative Defense. 
Without question, the Defendants' law firm and its attorneys were in a perfect position to 
clarify the scope of their representation of the Plaintiffs and to discern and discover "the truth," if 
whatever they believed to be the scope was somehow misrepresented or just misunderstood. 
Principles of equity inherent in the doctrine of estoppel in all its forms, require one who seeks 
equitable relief to exercise some attempt to discern that which can be readily discovered through 
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reasonable diligence. Whatever Defendants contend was misrepresented or concealed, it is 
impossible to conclude that they "could not have discovered the truth." 
Finally, regarding quasi estoppel, there is a complete absence of evidence to support the 
elements of this defense. To begin with, it is altogether unclear what right or position 
Defendants believe Plaintiffs are asserting in this litigation which is inconsistent with one 
previously taken by them to which they acquiesced or from which they benefitted. Schiewe, 
supra, 125 Idaho at 49. Except for misinterpreting Mr. Minnick's email to Chris Meyer in 
isolation and ignoring the full record, there is no evidence Plaintiffs' position today is 
inconsistent with any prior position. Most assuredly, there is no proof either Plaintiffs ever 
expressed they were not relying on Defendants' knowledge and expertise in any dimension of 
their legal services. 
Beyond this, there is no evidence that by their prior conduct Plaintiffs have "gained some 
advantage" or through their prior representations have "induced [Defendants] to change its 
position to its detriment." City of Sandpoint, supra, 126 Idaho at 151; Willig, supra, 127 Idaho at 
261. The record before this Court from Defendants' discovery responses contains nothing 
whatsoever to support the Defendants' burden of proof on this standard, and certainly nothing to 
suggest it would be unconscionable to allow Plaintiffs to proceed with this action. 
SIXTH AFFIRMATIVE DEFENSE 
(Statute of Limitations) 
Defendants contend that "Plaintiffs' claims are barred in whole or part by the applicable 
statute of limitations under Idaho Code,§ 5-219." (Answer at 8) Subsection 4 of this statute, as 
this Court is no doubt aware, provides a two year limitation for commencing "an action to 
recover damages for professional malpractice" or for an injury "caused by the wrongful act or 
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neglect of another." LC. § 5-219(4) However, when such actions accrue for the purpose of 
commencing the two year limitation, has been the subject of numerous, interpretive decisions of 
the Idaho Supreme Court, making it abundantly clear that accrual depends oh "the circumstance 
of each individual case." See Bonz v. Sudweeks, 119 Idaho 539, 543, 808 P.2d 876, 880 (1991) 
Applying this case law, as we discuss below, the filing of the Minnicks' action for 
professional negligence was actually premature, not tardy, until December 17, 2012, when the 
U.S. Tax Court ruled that "the conservation easement is not deductible as a charitable 
contribution because Minnick and Leinhart failed to meet the subordination requirement set forth 
in the regulation [26 C.F.R.. § l.170A-14(g)(2)]." In one sense, the suit may still be premature, 
inasmuch as the IRS has yet to issue a tax assessment to the Plaintiffs under I.RC. Section 6203, 
and they have yet to sustain any tax liability resulting from the Defendants' negligence. Even 
under the most stringent possible reading of the case law, Plaintiffs' malpractice claim did not 
accrue until October 4, 2011, at the earliest. This is when the IRS sought to amend its Answer in 
the U.S. Tax Court, adding failure to subordinate as a reason for disallowing the conservation 
easement as a charitable deduction. Clearly, under either of these interpretations of accrual, the 
filing of this lawsuit on June 7, 2012 was well within the two statute of limitations, and 
Defendants' Sixth Affirmative Defense must be dismissed. 
1. Summary of Events 
Before discussing the prevailing case law, it is perhaps best to begin with an overview of 
the dates of potentially pertinent events.9 
Feb. - Sept. 2006 Defendants engage in numerous modifications, drafts and 
finalization of Conservation Easement (Minnick Aff., ~ 
12) 
9 Each of these events is documented in the Exhibits referenced here, which accompany the affidavits 
contemporaneously filed in support of Plaintiffs' summary judgment motion. Most of them are attached to the 
Affidavit of Tim A. Tarter, Plaintiffs' counsel in the U.S. Tax Court. 
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Sept. 7, 2006 
Dec. 20, 2007 
2007 & 2008 
June 20, 2008 
June 1, 2009 
July 8, 2009 
July 8, 2009 
Sept. 17, 2009 
Dec. 11, 2009 
Feb. 2, 2010 
June 10, 2010 
January 2010 
Conservation easement signed and recorded (WLM Aff. 
Exh. Y) 
Plaintiffs file amended 2006 federal income tax return 
claiming Conservation Easement as charitable deduction 
(Complaint,~ 35) 
Plaintiffs claim carryover portions of the charitable 
deduction on 2007 and 2008 federal income tax returns 
(Complaint,~~ 36-37) 
IRS sends notice to Plaintiffs that their 2006 federal tax 
return was selected for examination (Tarter Aff. Exh. E) 
Plaintiffs engage tax attorney, Tim A. Tarter (Tarter Aff. 
~ 14) 
IRS issues Notice of Disallowance of the charitable 
deduction ("30-Day Letter") for Plaintiffs' 2006 federal 
tax return (Id. Exh. F) together with Schedule A 
Contributions Lead Sheet (Id. Exh. F.l) 
IRS issues Notice of Disallowance of the charitable 
deduction ("30-Day Letter") for Plaintiffs' 2007 and 
2008 federal tax return (Id. Exh. G) together with 
Schedule A Contribution Carry Forward Lead Sheet (Id. 
Exh. G.l) 
IRS issues a Notice of Deficiency ("90-Day Letter") to 
Plaintiffs for 2007 and 2008 federal tax returns (Id. Exh. 
H) 
Plaintiffs file Petition with U.S. Tax Court challenging 
IRS Notice of Deficiency dated 9/17 /09 (Id. Exh. I) 
IRS files Answer to Plaintiffs' U.S. Tax Court Petition 
(Id. Exh. J) 
IRS Appeals Officer submits questions to Minnicks' tax 
attorney requesting "a copy of any and all subordination 
agreements" (Id. Exh. K) 
Defendants confirm to Plaintiffs that no subordination 
agreement was prepared and recorded. (Tarter Aff. ~ 16) 
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Sept. 12, 2011 
Sept. 19, 2011 
Oct. 4, 2011 
Oct. 4, 2011 
Dec. 9, 2011 
Jan.5,2012 
April 3, 2012 
April 17, 2012 
July 18, 2012 
Dec. 17, 2012 
Jan. 22, 2013 
June 20, 2013 
Subordination Agreement from U.S. Bank recorded 
IRS Pretrial Memorandum (Tarter Aff. Exh. L) 
IRS files Motion for Leave to File Amendment to 
Answer in U.S. Tax Court (Id. Exh. M) 
U.S. Tax Court Trial (Tarter Aff. if 18) 
Plaintiffs file Response to IRS Motion for Leave to File 
Amendment to Answer (Id. Exh. N) 
Order from U.S. Tax Court granting IRS leave to file 
amendment to their Answer (Id. Exh. 0) 
U.S. Tax Court decision in Mitchell v. Commissioner, 
138 T.C. No. 16 (2012) (Id. Exh. P) 
U.S. Tax Court suspends post-trial briefing schedule (Id. 
Exh.Q) 
U.S. Tax Court limits post-trial briefing to (1) whether 
petitioners' conservation easement satisfies the 
subordination requirements of the applicable Treasury 
regulations, and (2) potential penalty assessments issues 
(Id. Exh. R) 
U.S. Tax Court Memorandum Findings of Fact and 
Opinion holding Conservation Easement not deductible 
(Id. Exh. S) 
Plaintiffs file Motion to Vacate Decision and Motion for 
Reconsideration of Findings and Opinion in U.S. Tax 
Court (Id. Exh. T) 
U.S. Tax Court Order denying Motion to Vacate and 
Motion for Reconsideration (Id. Exh. U) 
2. Overview of Accrual Principles 
Idaho Code, Section 5-219(4) declares that an action for professional malpractice or 
negligence accrues "as of the time of the occurrence, act or omission complained of." From the 
foregoing chronology, it is evident that the Defendants' negligent acts and omissions alleged by 
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the Plaintiffs occurred in 2006; most certainly when the Conservation Easement was executed 
and recorded without any subordination agreement; on September 7, 2006, if not before. 
However, for almost three decades, it has been clear that the limitation of Section 5-219(4) is not 
measured simply by when the negligent conduct occurred, but also requires the existence of 
actual damage caused by the alleged malpractice. 
The Idaho Supreme Court has held that before the action accrues and the two-year 
limitation period begins to run, "some damage" to the Plaintiff is required. Tingley v. Harrison, 
125 Idaho 86, 89, 867 P.2d 960, 963 (1994); Stephens v. Stearns, 106 Idaho 249, 254, 678 P.2d 
41, 46 (1984). The reason for this rule is that "in order to recover under a theory of negligence, 
the plaintiff must prove actual damage." Stephens, supra. 
Until some damage occurs, a cause of action for professional 
malpractice does not accrue. Therefore, some damage is required 
because it would be nonsensical to hold that a cause of action is 
barred by the statute of limitations before that cause of action even 
accrues. 
Lapham v. Stewart, 137 Idaho 582, 586, 51P.3d396, 400 (2002) (Citations omitted). 
The damage that triggers the running of the statute "must be damage that the client could 
recover from the professional in an action for malpractice." City of McCall v. Buxton, 146 Idaho 
656, 659, 201 P.3d 629, 632 (2009) It must be "objectively ascertainable damage." Id. 
[A ]n action for professional malpractice shall be deemed to have 
accrued for the purposes of LC. § 5-219(4) only when there is 
objective proof that would support the existence of some actual 
damage. 
Chicoine v. Bignall, 122 Idaho 482, 487, 835 P.2d 1293, 1298 (1992) Simply being at increased 
risk for potential loss or damage is not sufficient. See, Parsons Packing, Inc. v. Masingill, 140 
Idaho 480, 483, 95 P.3d 631, 633 (2004) 
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It must also be damage that resulted from the wrongful act or omission that forms the 
basis of the malpractice action. Conway v. Sonntag, 141 Idaho 144, 147, 106 P.3d 470, 473 
(2005) The fact that some damage may be ascertainable following the negligence is not 
determinative. "For the cause of action to have accrued, the damage must have resulted from the 
act of malpractice ("the occurrence, act or omission complained of')." Id Stated perhaps more 
directly, the statute of limitations does not begin until there is an alleged act of malpractice and 
actual damage proximately caused by that malpractice. The action does not accrue until the 
plaintiff "has a complete and present cause of action, i.e. when he can file suit and obtain relief." 
McCabe v. Cravens, 145 Idaho 954, 957, 188 P.3d 896 (2008) (applying federal law). 
3. Application of Legal Principles 
Applying the principles of these cases, there is a line of Idaho decisions of seemingly 
analogous import which we discuss next. However, as noted in Bonz v. Sudweeks, supra, 
[t]he determination of what constitutes 'damage' for the purpose of 
accrual of an action must be decided on the circumstances of each 
case. 
These cases are only instructive insofar as they provide insight in determining when there is 
objectively ascertainable evidence the Plaintiffs sustained actual damage resulting from the 
particular occurrence, act or omission of malpractice complained of, so as to be actionable. 
There are two Idaho decisions involving income tax related claims of professional 
malpractice. In the first of these, Streib v. Veigel, 109 Idaho 174, 706 P.2d 63 (1985), an 
accountant was charged with preparing flawed tax returns over the course of five years. The 
errors were discovered roughly two years after the last tax return and the accountant was sued for 
malpractice less than a year later. 109 Idaho at 174 The district court granted summary 
judgment to the accountant finding that the plaintiffs were damaged and the action accrued when 
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the tax returns were filed because as of that date "the plaintiffs were obligated to pay the full 
taxes due." Id. at 175 Reversing the trial court, the Supreme Court held that "no damage was 
suffered until the tax return was challenged and an assessment made by the Internal Revenue 
Service." Id. at 178 
While this may appear to set a bright line for the accrual of malpractice claims arising 
from erroneous tax returns, Streib did not elaborate on what is meant by an "assessment." The 
accountant in that case conceded the action was timely "if measured from the time of assessment 
of interest and penalties." Id. at 174-75 Accordingly, the Streib Court never identified a date or 
defining event. 
More than a decade later, in another tax case, Elliott v. Parsons, 128 Idaho 723, 725, 918 
P.2d 592, 594 (1996), the Court made note of this ambiguity from the Streib decision and 
clarified its intentions. Elliott was a legal malpractice action alleging that the defendant-attorney 
was supposed to structure the sale of a family-owned farm equipment dealership so as to allow 
the seller to defer its tax liability until it actually received the installment purchase payments. 
128 Idaho at 724. Years after the Elliotts filed their tax return, the IRS conducted an audit and 
concluded the transaction did not qualify. Id. The IRS then issued what is referred to as a "30-
day letter" contending the Elliotts owed additional taxes and interest. And, following an 
administrative process that did not resolve the matter, the IRS issued a notice of deficiency, or 
"90-day letter," which the Elliotts contested by instituting proceedings in the U.S. Tax Court. Id. 
Ultimately, before trial, the Elliotts settled with the IRS and, based on the settlement the IRS 
issued an assessment for a reduced tax liability. Id. Approximately five months later the 
attorney and his firm were sued for the negligently structured transaction. Id. 
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The trial court dismissed the suit on statute of limitation grounds, concluding that the 
Elliotts suffered "some damage" when they received the 30-day letter. Id. at 725 The Supreme 
Court disagreed, explaining what was intended by the term "assessment," as used in Streib. 
[I]t is clear that it meant the point at which I.R.S. assesses an 
enforceable and collectible tax liability against the taxpayer, not 
the mere initiation of the I.R.S. challenge as evidenced by the 30-
day and 90-day letters. The issuance of an assessment under 
I.R.C. § 6203 may come soon after I.R.S. challenges a tax 
return as in Streib, or it may come at the conclusion of a 
lengthy administrative and legal process as in the present case. 
Until there has been an assessment of unpaid taxes against the 
taxpayer, I.RS. has not inflicted 'some damage' against the 
taxpayer - at least not as the term was used by this court in Streib. 
(Emphasis added) 
The instant action is in many respects similar to Elliott. The Plaintiffs were issued a 30-
day letter on July 8, 2009 requiring a response by August 7, 2009. (Tarter Aff., if 7, Exhs. F & 
G) Following an unsuccessful administrative review, they were issued a 90-day letter on 
September 17, 2009. (Id., if 9, Exh. H) They timely challenged the IRS Notice of Deficiency by 
initiating an action before the U.S. Tax Court on December 11, 2009. (Id., if 12, Exh. I) That 
litigation resulted in a ruling from the Tax Court on December 17, 2012, holding the 
Conservation Easement is not deductible as a charitable contribution because of failure to meet 
the subordination requirements. (Id., Exh. S at 11) However, as we discuss in greater detail 
below, the basis of that decision and the impetus for this malpractice action is different than the 
reasons for disallowance alleged by the IRS in initiating tax proceedings. And, the Plaintiffs 
have not yet received an assessment under I.R.C. § 6203, or any other "enforceable and 
collectible tax liability." 10 (Tarter Aff., if 28) 
10 Section 6203 of the Internal Revenue Code (26 U.S.C. § 6203) merely describes that an assessment is made by 
"recording the liability of the taxpayer in the office of the Secretary (of Treasury) in accordance with the rules or 
regulations prescribed by the Secretary." Typically, the taxpayer is advised through issuance of a Form 4340 
Certificate of Assessments and Payments, which is prescriptive notice of a liability. Farr v. U.S., 926 F.Supp. 147, 
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Despite Elliott's clarification of Streib and the term "assessment," that case was decided 
on different grounds, on which the Defendants here will no doubt rely. Before the issuance of 
the IRS assessment, the Court held that the Elliotts suffered "some damage" when they retained 
new tax counsel two days after the 30-day letter to resolve their disputes with the IRS, and the 
action accrued as of that date. 128 Idaho at 725 Plaintiffs here, likewise retained tax counsel, to 
interface with the IRS more than two years before bringing suit. (Id.,~ 4) However, for several 
reasons, this is not dispositive. 
Focusing on the "circumstance of each individual case," as the determination of "some 
damage" requires, Bonz v. Sudweeks, supra, the controlling circumstances of the instant action 
differ decisively from Elliott. Most importantly, the Plaintiffs' retention of tax counsel and the 
associated expense was initially and for years unrelated to the Defendants' negligence. 
Moreover, Elliott must be read in light of other decisions of the Supreme Court where the 
viability of any suit for malpractice depends upon the outcome of another legal proceeding, 
including the recent decision in City of McCall v. Buxton which implicitly contradicts Elliott, or 
at least modifies how Defendants will likely interpret that decision. 
On the first of these points, it cannot be overlooked that the Plaintiffs' suit is premised 
upon Defendants' failure to insure that the mortgage on the Showy Phlox property was 
subordinated to the Conservation Easement. (Complaint, ~ 57) Thus, the history of how - and, 
more importantly, when - this became the proximate cause of actual damage to the Plaintiffs 
requires scrutiny. 
151-52 (D. Idaho 1996) However, pursuant to 26 U.S.C. § 6213, "no assessment ofa deficiency in respect to any 
tax imposed ... and no levy or proceeding in court for its collection shall be made, begun or prosecuted ... if a petition 
has been filed in the Tax Court, until the decision of the Tax Court has become final." And, 26 U.S.C. § 7481 
makes clear that no decision of the Tax Court shall become final until expiration of the time allowed for appeal, or, 
if appealed, when the decision is affirmed or the appeal dismissed. 
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The 30-day letter the IRS sent did not raise subordination as a concern. (Tarter Aff., 11 
10, 14 & 15) The reasons given by the IRS Examiner are contentions that: (1) the conservation 
easement was a quid pro quo transaction (see discussion of this concept infra at 29 and 32-33); 
(2) the contribution was not "exclusively for conservation purposes," e.g. for recreation, to 
protect fish, wildlife or plant habitat or to preserve open space; (3) the Land Trust did not 
provide written acknowledgment that no goods or services were received in consideration for the 
property received by the Land Trust; and (4) "the appraisal of the property used [a] flawed 
valuation analysis." (Id., Exhs. F.1 and G.1 at 1.5-1.9) Likewise, the 90-day letter did not 
express this as a reason for disallowance. (Id., 19, Exh. Hat 5) The explanation accompanying 
this letter merely states: 
To be allowed a deduction for property as a contribution, you must 
show (a) the name and address of the qualifying organization(s), 
(b) provide a list of what was donated, and ( c) document the fair 
market value of each item on the date of contribution. Since you 
have not met these requirements, we have adjusted the amount as 
shown. Documentation of fair market value was not provided. 
In Answer to the Minnicks' Petition to the U.S. Tax Court, subordination is also not raised; 
indeed, the Answer is a rather perfunctory denial of all substantive allegations of the Petition. 
(Id., 112, Exh. J) 
Not until June 10, 2010 did the IRS raise any question or potential concern about 
subordination. 11 (Id., 1114-15, Exh. K) Not until the day of trial before the Tax Court, October 
4, 2011, did the IRS seek to add failure to subordinate as an alleged ground for denying the 
deduction. (Id., 11 20-21, Exhs. Mand N) Months later, after trial, the Tax Court granted that 
amendment on January 5, 2012. (Id., 122, Exh. 0) The filing of Plaintiffs' Complaint on June 
11 In a facsimile to the Minnicks' tax attorney, the IRS Appeals Officer stated: "If the Property was encumbered as 
of the date of the donation, please provide a copy of any and all subordination agreements (including mortgages)." 
(Tarter Aff., ii 14, Exh. K at 2) 
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7, 2012 was within two years after all of these dates; less than two years after subordination 
became an alleged reason for disallowing the charitable deduction and a malpractice concern. 
If the expense of attorney fees to challenge IRS claims can trigger the running of the 
statute of limitations, as Elliott suggests, it can only do so if the expense is causally connected to 
a known act of malpractice. Incurring legal fees on unrelated tax issues would not be damages 
that "resulted from the act of malpractice." Conway, 141 Idaho at 147 And, Defendants will no 
doubt agree, such fees would not be recoverable. Without a complete tort, i.e., a negligent act 
and actual damage proximately caused by such negligence, no action would accrue and the 
statute of limitations cannot commence running. 
There are a number of reported decisions where the Idaho Supreme Court has found that 
objective proof of the damage supporting the existence of a malpractice claim did not occur until 
there was a court decision adverse to the plaintiff because of attorney or accountant negligence. 
See, Fairway Development Co. v. Petersen, Moss, Olsen, Meacham & Carr, 124 Idaho 866, 869, 
865 P.2d 957, 960 (1993) [malpractice claim accrued against attorneys who allegedly failed to 
properly appeal tax claims when the court dismissed plaintiffs tax claims]; Chicoine v. Bignall, 
122 Idaho 482, 487, 835 P.2d 1293, 1298 (1992) [malpractice action did not accrue until grant of 
new trial was reversed]; Mack Financial Corp. v. Smith, 111 Idaho 8, 11, 720 P.2d 191, 194 
(Idaho 1986) [malpractice action of lender against accountants for negligent audits accrued when 
the bankruptcy court ruled the lender would be unable to recover fully from the debtor who the 
accountants negligently audited]. See also, Osborn v. Aherns, 116 Idaho 14, 16, 773 P.2d 282, 
284 (1989) [in suit against notary, no damage and no accrual until court determined signature 
was a forgery]. The most recent and instructive of these decisions, as noted, is City of McCall v. 
Buxton, supra. 
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There, on the advice of its private attorneys, the City of McCall terminated a contract 
with a construction company (St. Clair) due to various delays. Employers Insurance of Wausau 
(Wausau), who had issued a performance bond for St. Clair, hired a new contractor to complete 
the work. Subsequently, the City found the replac~ment contractor's work deficient and, again, 
on the advice of its private attorneys, hired a third contractor. The City then withheld payments 
to Wausau for its replacement contractor and demanded payment from Wausau under St. Clair's 
performance bond. Wausau sued the City. 12 A jury awarded almost $5 million in damages 
against the City. Following which, the City sued its attorney for malpractice. 146 Idaho at 658 
In that suit, the City alleged five counts of malpractice and one for unjust enrichment, 
which the district court characterized as premised upon malpractice. Summary judgment was 
granted on all claims against the City pursuant to LC.§ 5-219(4). The reasoning of the district 
court differed on several of the counts because of the circumstances of when the City suffered 
objectively ascertainable damage differed on the various malpractice claims. And, on appeal, the 
Supreme Court also analyzed the statute of limitations separately as to each count. This parsing 
of events of malpractice for the purpose of a limitations analysis is, we submit, significant in the 
instant action, as well. See, 146 Idaho at 661-663 See also, Griggs v. Nash, 116 Idaho 228, 233-
34, 775 P.2d 120, 123-125 (1989) (differing results on distinct malpractice causes of action). 
But, it is the court's analysis of the two counts related to the Wausau suit which is of most import 
for the purpose of this lawsuit. 
In granting summary judgment on those two counts, the district court held that "[o]nce 
the payment of legal fees was incurred in the defense of Wausau's claims the statute of 
12 Wausau also sued the first contractor (St. Clair) for indemnity, St. Clair cross-claimed against the City, and there 
was also a project engineer who, on the advice of counsel, the City released from liability. 146 Idaho at 658. 
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limitations began to run." 146 Idaho at 661-62. The Supreme Court disagreed and reversed, 
providing the following assessment: 
Had the City attempted to sue its Attorneys because it had been 
sued after following their advice, the City would not necessarily 
have been entitled to recover. For example, it would be difficult to 
conceive of a situation in which the City could have recovered on a 
malpractice claim against its Attorneys had the City prevailed in 
the litigation. Even when an attorney is negligent, that breach of 
duty may not be a proximate cause of the resulting damage to the 
client. Marias v. Marano, 120 Idaho 11, 13, 813 P.2d 350, 352 
(1991). 
Under the circumstances of this case, the existence or effect 
of any alleged negligence on the part of the City's Attorneys 
regarding their legal advice and strategy depended upon the 
outcome of the litigation against the City by Wausau and St. Clair. 
There would not be objective proof of actual damage until that 
occurred. Fairway Development Co. v. Petersen, Moss, Olsen, 
Mecham & Carr, 124 Idaho 866, 865 P.2d 957 (1993); Chicoine v. 
Bignall, 122 Idaho 482, 487, 835 P.2d 1293, 1298 (1992). To hold 
otherwise in this case 'would foment future litigation initiated on 
sheer surmise of potential damages in order to avoid the likely 
consequence of seeing actions barred by limitations.' Mack 
Financial Corp. v. Smith, 111 Idaho 8, 12, 720 P.2d 191, 195 
(1986). Clients involved in lengthy litigation would have to file 
protective lawsuits against their attorneys when following their 
advice and strategy, without yet having any objective proof of 
actual damage or being able to prove a cause of action for 
professional malpractice. 
146 Idaho at 662-63. This rationale, Plaintiffs submit, has equal application and is of controlling 
significance here. 
The fact that the IRS audited the Minnicks' tax returns and notified them that it did not 
believe the conservation easement qualified for a charitable deduction, in and of itself, would not 
have given Plaintiffs a cause of action for malpractice against the Defendants. The IRS's 
contention that the easement may not qualify as a charitable deduction, certainly presented some 
risk to Plaintiffs, but it did not represent proof of actual damage. Moreover, the reasons for 
disallowance expressed in the IRS notices and the Examiner's report certainly were not evidence 
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of malpractice by the Defendants. (See Exhs. F.l, G.l and Hat 5) The Plaintiffs' hiring of a tax 
attorney to respond to the IRS's allegations and, ultimately, to litigate the matter in Tax Court 
was not the result of some alleged malpractice, but to address other alleged technical deficiencies 
in the purported conservation donation. Indeed, until the IRS amended its Answer contesting 
that the donation failed because of the failure to subordinate, it would have been rather ridiculous 
for the Minnicks to have launched any suit against Defendants for malpractice. 
But, even after the IRS raised subordination as a newly alleged reason for disallowance 
of the donation, the existence of a cognizable claim against the Defendants for this deficiency 
depended upon the outcome of the Tax Court litigation. It should be remembered that after the 
IRS questioned subordination a subordination agreement was prepared with Defendants' 
assistance and recorded on September 12, 2011. (Exh. AA) It is difficult to conceive of a 
situation where Plaintiffs could recover on a malpractice claim against the Defendants, if the Tax 
Court were to have rejected the IRS's allegations and granted the charitable deduction, or even if 
the Tax Court denied the deduction, but did so for reasons unrelated to the advice or omissions of 
Defendants; specifically, for reasons unrelated to failure to subordinate. 
On April 3, 2012, while Minnick and the IRS were preparing to brief their post-trial 
arguments in the tax case, a significant decision was issued in another Tax Court case, Mitchell 
v. Commissioner~ 138 T.C. 16 (2012). (Tarter Aff., ~ 23; Exh. P) This decision "provided new, 
precedential case law for Tax Court purposes on the question of timely subordinating." (Id) 
Mitchell held that 
[t]hough the subordination regulation [Section l.170A-14(g)(2)] is 
silent as to when a taxpayer must subordinate a preexisting 
mortgage on donated property, we find that the regulation requires 
that a subordination agreement be in place at the time of the gift. 
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(Exh. P at 14) Not until the Mitchell decision did the question of timely subordination become 
the focal issue in Minnick's case. (Tarter Aff., if 25) Thereafter, based on Mitchell the Tax 
Court ordered the parties to limit their post-trial briefing only to whether the Conservation 
Easement satisfied the subordination requirement of the regulation and penalty issues. (Id., if 24) 
The interdiction of the Mitchell decision explains to a large degree how subordination 
became the dispositive issue in Plaintiffs' underlying Tax Court case. No doubt, Defendants will 
still argue there was objectively ascertainable damage arguably resulting from the occurrence, 
act or omission which forms the basis of Plaintiffs' malpractice complaint years before. But 
such an argument would be more than a bit disingenuous, given Defendants' role in preparing 
and filing the untimely subordination on September 12, 2011, unaware of Mitchell and 
anticipating a different outcome for Minnick. 
As it turned out, the Minnicks filed this lawsuit against the Defendants within two years 
of when they were first informed by the IRS that an omission arguably attributable to the 
Defendants (failure to subordinate) might be a reason relied upon by the IRS to subvert the 
charitable deduction. June 10, 2010 is the earliest date when the IRS Appeals Officer raised 
some questions about a subordination agreement (Exh. K), and within two years, on June 7, 
2012, this suit was filed. Admittedly, it was a protective suit dictated in no small degree by the 
vagaries of the case law pertaining to l.C. § 5-219(4). But, had the Tax Court decided last 
December that the subordination was not defective, this suit would have become largely a futile 
exercise. 
SEVENTH AFFIRMATIVE DEFENSE 
By its Seventh Affirmative Defense, Defendants aver that "Plaintiffs' claims are barred in 
whole or in part by the doctrine of assumption of risk." The parties have conducted no discovery 
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on what facts Defendants might suggest support this ostensible defense. Nonetheless, we believe 
it can be dismissed as a matter of law. 
In Salinas v. Vierstra, 107 Idaho 984, 989, 695 P.2d 369, 374 (1985) the Idaho Supreme 
Court held that "assumption of risk shall no longer be available as an absolute bar to recovery," 
and "the use of assumption of risk as a defense shall have no legal effect in this state." The only 
exception, the Court noted would be a contract type defense "where a plaintiff, either in writing 
or orally, expressly assumes the risk involved." Id at 990 "[T]he terminology of assumption of 
risk, however, should not be used." 
In Winn v. Frasher, 116 Idaho 500, 777 P.2d 722 (1989) the Court revisited Salinas, 
suggesting that there might be a legal distinction between assumption of risk in the "primary 
sense" as opposed to the "secondary sense," that is "as a form of contributory negligence." 116 
Idaho at 503. But, the court expressly declined to premise its decision in Winn "upon such a 
nebulous and confounded concept." Id 
Most recently, in Rountree v. Boise Baseball, LLC, 154 Idaho 167, 296 P.3d 373 (2013) 
the Court squarely addressed whether this "primary" and "secondary" distinction is of any legal 
significance. With the following analysis, it concluded it is not. 
We reaffirm our holding in Salinas: the use of assumption 
of risk as a defense shall have no legal effect. Furthermore, we 
resolve the question left open by Winn, and hold that the general 
rule from Salinas applies to both primary and secondary 
assumption of the risk. Thus, primary implied assumption of the 
risk is not a valid defense. As this Court explained in Salinas, 
'Section 6-801 's intent is clear: Contributory negligence is not to 
be a complete bar to recovery; instead, liability is to be apportioned 
between the parties based on the degree of fault for which each is 
responsible.' Salinas, 107 Idaho at 989, 695 P.2d at 374. 
Accordingly, the Salinas Court warned of the 'gross legal 
inconsistency [of] prohibiting the use of contributory negligence as 
an absolute bar,' while allowing 'its effect to continue' through 
assumption of risk defenses. Id Because '[t]he types of issues 
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raised by a plaintiffs non-express assumption of risk are readily 
handled by contributory negligence principles,' we concluded that 
'issues should be discussed in terms of contributory negligence, 
not assumption of risk, and applied accordingly under our 
comparative negligence laws.' 
Perhaps by pleading assumption of risk, Defendants intended to allude to contributory 
negligence and comparative negligence. But, that seems odd, since the Second and Fifth 
Affirmative Defenses already plead such defenses. ·Nonetheless, the law seems clear and, 
accordingly, the Seventh Affirmative Defense should be stricken. 
EIGHT AFFIRMATIVE DEFENSE 
(Quid Pro Quo & Valuation) 
As we have discussed, failure to timely subordinate became the sole basis for the Tax 
Court's decision to deny the Minnicks a charitable deduction, and the Court never commented, 
let alone ruled on any of the other disqualification reasons alleged by the IRS. (Tarter Aff., Exh. 
S, at 6 and 11) Nonetheless, in this malpractice suit, the Defendants have selectively raised some 
of the IRS's unadjudicated reasons as affirmative defenses. 
In its Eighth Affirmative Defense, Defendants contend that "Plaintiffs' alleged damages 
due to (the) disallowed charitable deduction by the IRS and U.S. tax court (sic) are damages the 
Plaintiffs would have sustained for reasons other than a failure to subordinate liens on the subject 
property for reasons that have nothing to do with any conduct on the part of Defendants." 
(Answer at 8) In essence, they allege that even if the U.S. Bank mortgage had been properly 
subordinated to the Conservation Easement, the Minnicks would have been denied a charitable 
deduction by the Tax Court for other reasons or at the very least the deduction would have been 
less than Plaintiffs claimed. (See, Exh. V, Answer to Interrogatory No. 15) Defendants do not 
embrace all of the IRS's disallowance reasons. (See Exhs. F.1 and G.l, at 1.5-1.9 and Exh. Hat 
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5) However, in response to discovery inquiries it appears the Defendants want to litigate as 
defenses two particular reasons alleged by the IRS: quid pro quo and valuation. 
Generally, in tax law, a payment or transfer of property cannot constitute a charitable 
contribution if the contributor expects and receives a substantial benefit or quid pro quo in return. 
United States v. American Bar Endowment, 477 U.S. 105, 116-117 (1986) 13 One of the 
disallowance reasons proposed by the IRS is that the Showy Phlox Conservation Easement was a 
quid pro quo transaction. (See Exh. F.l at 1.5-1.6) The IRS also alleged that "even if the 
Minnicks could meet all the statutory and regulatory requirements for a qualified easement, they 
have significantly overvalued the easement." (Tarter Aff., Exh. L at 18) Defendants now wish 
to inject these unadjudicated quid pro quo and valuation allegations as defenses to malpractice. 
It is unclear whether these are raised as a defense on liability or damages. Accordingly, we 
discuss them as both, below. 
1. These Defenses Invite Gross Speculation 
There are several rather obvious flaws with Defendants' proposal to selectively litigate 
the IRS' s allegations as defenses in the instant action. 
To begin with, both Defendants' quid pro quo and valuation arguments are predicated 
upon a hypqthetical outcome to Plaintiffs' Tax Court case; an outcome completely different from 
what actually occurred. Defendants would invite the trier of fact in this suit to assume an event 
that is not factual, e.g. that the U.S. Bank mortgage was properly subordinated, and an outcome 
to the Tax Court litigation that is erroneous, e.g. that the charitable deduction was not rejected 
for failure to subordinate. The Defendants then want the jury to decide what the Tax Court likely 
would have (or should have) ruled on two other grounds to disqualify the deduction as alleged by 
13 This is, of course, independent of the tax benefit expected from the gift. Scheide/man v. CIR, 682 F.3d 189, 200 
(2"d Cir. 2012) 
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the IRS. To reach this result, the Defendants apparently intend to present the evidence and 
argument they surmise the IRS would have offered had these matters been fully litigated before 
the Tax Court. Based upon the jury's assessment of these considerations, Defendants would 
have the jury either reject Plaintiffs' malpractice claims altogether, or minimize their damage 
recovery. The logic and authority for indulging in such a hypothetical debate is unfounded. 
Defendants' Eighth Affirmative Defense amounts to nothing more than an invitation for 
gross speculation. The alternative grounds for disallowance proposed by the IRS are not proof of 
anything. They are merely allegations, contested by the Plaintiffs in Tax Court. The only 
ground that has factual significance is the judicial finding that the Conservation Easement failed 
to satisfy Section l.170A-14(g)(2). Absent that finding, there may not have been a suit for 
malpractice against the Defendants at all. 
There is nothing we can find in the law of negligence recognizing, let along authorizing, 
what Defendants present by their Eight Affirmative Defense. On the question of liability, this 
ostensible defense does not negate any of the elements of a prima facie case for negligence, nor 
does it challenge or mitigate Plaintiffs' anticipated evidence on these elements. See, Lamb v. 
Manweiler, 129 Idaho 269, 272, 923 P.2d 976, 979 (1996) It also does not raise an issue of 
contribution negligence or comparative responsibility the traditional defenses in negligence 
actions. See I.C. § 6-801; Harrison v. Taylor, 115 Idaho 588, 591, 768 P.2d 1321, 1324 (1989) 
Nor are the two disqualification reasons alleged by the IRS and adopted by the Defendants 
probative evidence on these issues. See, Rule 401, Idaho Rules of Evidence. Whether 
Defendants breached a duty of care owed Plaintiffs is not impacted by this defense. It does not 
bar Plaintiffs' negligence action, and it cannot excuse or exonerate a finding of liability. 
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On damages, the Eighth Defense does not suggest an intervening or superseding cause to 
Plaintiffs' losses. See Mico Mobile Sales & Leasing v. Skyline Corp., 97 Idaho 408, 412, 546 
P.2d 54, 58 (1975), quoting Reinstatement (Second) of Torts § 442 (1965); Lundy v. Hazen, 90 
Idaho 323, 330, 411 P.2d 768, 772 (1966) Instead, it attempts to postulate a new, independent 
cause, suggesting what might have happened to Plaintiffs' tax deduction, if what did happen, 
never happened. 
2. No Reasonable Trier of Fact Could Find the Conservation Easement to be a 
Quid Pro Quo Transaction 
Even assuming for the sake of argument that this Court were to find some legitimacy in 
the Eighth Affirmative Defense, the contention that the Conservation Easement granted to the 
LTTV was a quid pro quo transaction is without merit. Based on the applicable law and what we 
present here as undisputable facts, the Tax Court could not have disqualified the Minnicks' 
charitable deduction on this ground. And, no reasonable jury could reach a different result in this 
litigation. 
Section 170 of the Internal Revenue Code, 26 U.S.C. § 170 allows federal taxpayers a 
deduction on their income taxes for the amount of a "charitable contribution." The Code defines 
that term as a "contribution or gift" to various qualified entities for certain approved purposes. 
26 U.S.C. § 170( c) Expressly included are contributions of a qualified interest in real property to 
a qualified organization exclusively for conservation purposes. 26 U.S.C. 170(h)(l) 
In American Bar Endowment, supra, the U.S. Supreme Court instructed that "[t]he sine 
qua non of a charitable contribution is a transfer of money or property without adequate 
consideration." 477 U.S. at 118 Several years later, in Hernandez v. Commissioner of Internal 
Revenue, 490 U.S. 680, 109 S.Ct. 2136 (1989) the Court examined the legislative history of 
charitable contributions, explaining 
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that Congress intended to differentiate between unrequited 
payments to qualified recipients and payments made to such 
recipients in return for goods or services. Only the former were 
deemed deductible. The House and Senate Reports on the 1954 
tax bill, for example, both define "gifts" as payments "made with 
no expectation of a financial return commensurate with the amount 
of the gift." (citation omitted) Using payments to hospitals as an 
example, both Reports state that the gift characterization should 
not apply to a payment by an individual to a hospital in 
consideration of a binding obligation to provide medical treatment 
for the individual's employees. It would apply only if there were 
no expectation of any quid pro quo from the hospital. 
490 U.S. at 690 (emphasis in original). In ascertaining whether there is a quid pro quo 
transaction, the Hernandez Court endorsed the customary practice of the IRS to examine "the 
external features of the transaction in question," to determine if there is a reciprocal exchange. 
Id. at 691-92. See also, Singer v. United States, 449 F.2d 413, 422 (Ct.Cl. 1971) 
In Graham v. Commissioner of Internal Revenue, 822 F.2d 844 (9th Cir. 1987) the Ninth 
Circuit embraced these same principles, offering the following test. 
If a transaction is structured in the form of a quid pro quo, where it 
is understood that the taxpayer's money will not pass to the 
charitable organization unless the taxpayer receives a specific 
benefit in return, and where the taxpayer cannot receive the benefit 
unless he pays the required price, then the transaction does not 
qualify for the deduction under section 170. 
At 849 (emphasis added). Accord: Christiansen v. Commissioner of Internal Revenue, 843 F.2d 
418 (10th Cir. 1988) 
None of these earlier cases involved a conservation easement, nor any facts directly 
analogous to the instant action. In American Bar Endowment the taxpayer sought deduction for 
premiums paid on an insurance program sponsored by the American Bar Association, to the-
extent their payments exceeded the market value of the benefit received. Hernandez, Graham 
and Christiansen all addressed payments made for spiritual training or "auditing" to the Church 
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of Scientology. Nonetheless, the standards these cases articulate continue to be followed in other 
! 
factJal settings. See, Scheide/man v. Commissioner of Internal Revenue, 682 F.3d 189 (2nd Cir. 
2012) (reversing disallowance of deduction for a fa9ade conservation easement); Skier v. 
Commissioner of Internal Revenue, 549 F.3d 1252 (9th Cir. 2008) (holding tuition payments to 
religious school not deductible). 
Stubbs v. United States, 428 F.2d 885 (9th Cir. 1970), which the IRS cited in its 
Prehearing Memorandum to the Tax Court (Exh. L, at 12), was decided sixteen or more years 
before the above cases. No doubt it was relied upon because it addresses a situation somewhat 
akin to the instant action. In that case, the taxpayer sought a charitable deduction for property 
deeded to the City of Tucson for a public road in conjunction with the owner's rezone 
application for a trailer park and shopping center. Id., at 886 The federal government argued the 
deed was not for charitable purposes, but to assist in obtaining the necessary rezoning. Id., at 
886-87 According to the appellate decision, the jury found "the 'gift' [ ] was in expectation of 
receipt of certain specific direct economic benefits within the power of the recipient to bestow 
directly or indirectly, which otherwise might not be forthcoming," e.g. to assure favorable 
rezoning which was "otherwise uncertain." Id., at 887 
As the facts discussed below make crystal clear, this is a fundamentally different case 
from Stubbs in several respects. The Showy Phlox application sought no zoning change or 
variance and fully qualified for approval without having to grant a conservation easement. (See 
Malone Aff., discussed below; see also Exh. X) The Conservation Easement was not to the 
County in exchange for plat approval, but an unrequited gift to the Land Trust with no 
expectation of any reciprocal benefit. (Id., ~ 18; Breuer Aff., ~~ 17-18; Exh. Y) 
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In written discovery, Defendants have been asked to describe every reason referred to in 
its Eighth Affirmative Defense, and to identify all facts upon which they rely, all persons 
believes to have personal knowledge of such facts and all supporting documents. (Exh. V, 
Answer to Interrogatory No. 15 and Response to Request For Production No. 4) Although 
Defendants' responses were minimal and incomplete (Jd.), 14 on the quid pro quo defense they 
specifically reference the IRS's Pretrial Memorandum dated October 3, 2011 filed with the Tax 
Court. (Tarter Aff., Exh. L) That Memorandum, of course, is argument, not evidence and 
offers no independent proof of anything pertaining to quid pro quo. Nonetheless, from the IRS's 
argument, the Defendants' position is fairly apparent. In its Pretrial Memorandum, the IRS made 
the following argument. 
Mr. Minnick made no gift within the meaning of I.RC. § 
710(c) when he signed the Conservation Easement. As a condition 
of getting the Final Plat for the subdivision approved, he was 
required to grant the easement on the undeveloped portions of the 
lots. This was a 'package deal'. That is, the approval of the Final 
Plat was conditioned on the petitioner's grant of the easement and 
petitioner's grant of the easement was contingent upon the 
approval by the Board of his subdivision plat. Once the Board 
approved the Final Plat, petitioner signed the easement document. 
The transfer of the easement resulted in economic benefit to him 
by securing the approval of the County for the subdivision. 
Petitioner donated the easement to L TTV in expectation of 
the receipt of specific, direct economic benefits. Stubbs v. United 
States, 428 F.2d 885, 887 (9111 Cir. 1970). He needed the approval 
of the Ada County Board in order to subdivide his parcel. One of 
the conditions of the Board's approval was the grant of a 
conservation easement on the portion of the property outside the 
building envelopes and roadways. Because petitioners transferred 
the easement with the expectation of a substantial benefit in return, 
they may not deduct its transfer as a charitable contribution. 
14 Regarding quid pro quo, Defendants refer to only one ostensible fact, that "the conservation easement ... was a 
condition of the preliminary plat approval set by the Board of Ada County Commissioners," identify a handful of 
documents and no persons with personal knowledge. (Exh. V, Answer to Interrogatory No. 15 at 23-24) 
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(Exh. Lat 11-12) Once again, this argument is not evidence and provides no proof of anything. 
Moreover, as the affidavits discussed below abundantly demonstrates, its factual contentions are 
inaccurate and the conclusions without support. 
The Minnicks' intent to grant a conservation easement is incorporated into three of the 
Ada County "Conditions of Approval," stating: 
28. An approximately 100 foot wide riparian buffer shall be 
established on the subject property along the entire length 
of Dry Creek. 
29. The final plat shall show building envelopes for each 
proposed lot, with the envelopes being approximately 2 
acres in size, provided that the total area of said envelopes 
does not exceeded [sic] 20% of the total area of plat. Areas 
outside of the designated building envelopes and proposed 
and existing roadways and existing and proposed ACHD 
right-of-way shall be place in a conservation easement 
granted to a government entity or qualified non-profit trust 
prior to final plat approval. 
*** 
32. The 100' buffer along Dry Creek shall be placed within a 
conservation easement granted to a government entity or 
qualified non profit trust. 
(WLM Aff., Exh. X. "Conditions of Approval" at 4) the IRS's argument and, as near as we can 
discern, the Defendants' defense is derived entirely from the existence of these conditions. 
However, what the IRS and the Defendants wish to have this Court (and presumably a jury) 
interpret from this, is belied by substantial contrary evidence. 
In support of this Motion, Plaintiffs offer two affidavits which place the Conservation 
Easement and the County's approval of the Showy Phlox plat in proper and full context. The 
first is from Steve Malone, the Ada County Planner who handled the Showy Phlox Subdivision 
application and was instrumental in preparing the Findings, Conclusions and Conditions of 
approval by the Ada County Planning and Zoning Commission and the Board of Ada County 
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Commissioners. The second if from Tim Breuer who in 2004-2006 was the Open Space and 
Trails Coordinator for Ada County and then became the Executive Director of the Land Trust a 
few months before the Showy Phlox Conservation Easement was executed. 
These affidavits provide a history of the origins of the Conservation Easement, and how 
it evolved to be included in the conditions of the final plat. Each of the affidavits deserves 
reading in full, as they leave no doubt the Conservation Easement granted to L TTV was a 
charitable donation and not a quid pro quo transaction. 
Collectively, Malone and Breuer attest to the following: (1) The restrictions in 
Conditions No. 29 and 32 were volunteered by Walt Minnick from the inception of the 
subdivision proposal; (2) Mr. Minnick initiated discussion with the L TTV about a conservation 
easement before there was any substantive involvement by the Ada County planning staff; (3) 
Mr. Minnick was already reviewing a sample conservation easement agreement before the idea 
of an easement was suggested to the planning staff; (4) A conservation easement was 
recommended and agreed to because it was volunteered by Mr. Minnick and a desirable 
approach to the County; (5) The use of a conservation easement was not imposed by the County; 
(6) Neither the Planning & Zoning Commission, the Ada County Commissioner nor the planning 
staff ever indicated the development would not be approved without a conservation easement; 
(7) The easement was not a prerequisite for approval and approval of the subdivision was not in 
exchange for granting the easement; (8) If Mr. Minnick had not agreed to the easement, it would 
not have been a Condition of Approval. 
On this irrefutable evidence, neither the Tax Court nor any reasonable jury could find that 
the Conservation Easement was a quid pro quo transaction. And, any defense alleging the 
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Minnicks would have been denied a charitable deduction by the Tax Court because the easement 
was in fact and as a matter of law a quid pro quo transaction should be dismissed. 
CONCLUSION 
For these and such other reasons as may appear in further briefing and at oral argument, 
summary judgment should be granted to Plaintiffs dismissing Defendants' Fourth, Sixth, Seventh 
and Eight Affirmative Defenses. 
DATED this 161h day of August, 2013. 
MAUK & BURGOYNE 
William L. Mauk, 0 the Firm 
Attorneys for Plainti fs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 161h day of August, 2013, I caused a true arid correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
[X] Hand Delivered 
[ ] Email 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NO. ----F-tL~~ . .....:q~lfL_/ __ :=_ 
A.M. 
AUG 1 6 2013 
CHRISTOPHER D. RICH, Clerk 
By KELLE WEGENER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~·
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV OC 1210339 
AFFIDAVIT OF 
STEVEN MALONE 
I, Steven Malone, being first duly sworn upon oath, depose and say: 
1. I currently reside at 11411 N. Olympus Court, Boise, Idaho and I can be reached 
by telephone at 208-322-5559. 
2. I was employed by Ada County in its Development Services Department in 2004, 
2005 and 2006 as a Planner II. 
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3. As part of my job responsibilities, I reviewed real estate development plat 
applications submitted to Ada County by property owners and real estate developers, worked 
closely with these owners/developers on their applications and proposed plats and provided 
reports and recommendations to the Ada County Planning and Zoning Commission and the Ada 
County Commissioners on the legal sufficiency and merits of such proposals, consistent with the 
requirements and limitations of the Ada County Comprehensive Plan and applicable land use 
ordinances and regulations. 
4. I distinctly remember the application made in 2005 by Walt Minnick relating to a 
real estate development project he wished to pursue north of Pierce Park on Cartwright Road 
known as Showy Phlox Estates or Showy Phlox Subdivision. It is identified in the records of 
Ada County as File No. 05-11-5/05-04-PR. I was the principal person from the Ada County 
Development Services staff working on this application. 
5. In anticipation of this affidavit, I have recently reviewed various documents 
relating to the Showy Phlox project including the minutes of the Ada County Planning and 
Zoning Commission dated November 3, 2005, the minutes of the Ada County Commission dated 
December 28, 2005, the Ada County Development Services Staff Report and Supplemental Staff 
Report, the Findings of Fact, Conclusions of Law and Order adopted by the Commissioner, and 
various items of related correspondence. 
6. I am familiar with the Conditions of Approval adopted by the Commissioners 
regarding this project, particularly Conditions No. 29 and 32 which refer to a conservation 
easement to be granted by the applicant to a governmental entity or qualified non-profit trust. 
7. The restrictions of use addressed by Conditions No. 29 and 32 were volunteered 
by the applicant (Walt Minnick) essentially from the inception of the proposal and were not 
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something imposed by staff, the Planning and Zoning Commission or the Ada County 
Commissioners. 
8. The idea of placing these restrictions, or any other limitations on use, in a 
conservation easement emanated from discussions among Mr. Minnick, the Land Trust of 
Treasure Valley and Tim Breuer who, at the time, was the Open Space and Trails Coordinator 
for Ada County, before there was substantive involvement by the planning staff. 
9. The use of a conservation easement to facilitate permanent use restrictions in 
development plats was highly unusual in my experience with Ada County land use planning. In 
this case a conservation easement was not required by the land use plan, ordinances or laws of 
Ada County and I seriously question whether Ada County could have lawfully required any land 
use applicant, including Mr. Minnick, to grant a conservation easement on his property to a 
governmental entity or non-profit trust in exchange for obtaining plat approval. 
10. A conservation easement was recommended and agreed to on this project because 
Mr. Minnick volunteered to handle the use restrictions that way and Mr. Breuer and the planning 
staff regarded it as a desirable approach and encouraged it. 
11. Including a conservation easement as part of the Conditions of Approval 
recommended by the staff was essentially a mechanism for staff follow-up on something Mr. 
Minnick indicated he intended to do and our staff regarded as beneficial and wanted to monitor 
its completion. 
12. Neither the Ada County planning staff, nor the members of the Planning and 
Zoning Commission, nor the Ada County Commissioners ever indicated that the project would 
not be approved without a conservation easement. 
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13. I am also familiar with Condition No. 24 of the Conditions for Approval for the 
project, which references the applicant's response to the recommendations of the Idaho 
Department of Fish & Game (Fish & Game), and with the discussion of these matters in the 
Natural Resources section of the Findings of Fact, Conclusion of Law and Order proposed by our 
staff and adopted by the County Commissioners (Findings), particularly pages 5, 6 and 7. 
14. Mr. Minnick and his project engineers had sought advice from Fish & Game 
regional staff on plant and wildlife habitat concerns before submitting their plat application, and 
voluntarily responded to Fish & Game's recommendations and requests without any mandate 
from Ada County. Condition No. 24 merely acknowledges what had already been worked out 
cooperatively. 
15. On projects of the nature proposed by Mr. Minnick, it was the practice of the 
County to solicit and receive comment from governmental agencies like Fish & Game on 
potentially problematic development impacts, and to try to accommodate the wishes of these 
affected agencies where it could be done reasonably. However, the Idaho Department of Fish & 
Game had no legal authority to prohibit or impede the development proposed by Mr. Minnick, or 
to impose conditions on project approval. 
16. The subject property in this project was just north of the Boise City Area of City 
Impact and the 1997 Boise City Foothill Policy Plan, which identifies areas of sensitive wildlife 
habitat, was not applicable to this property. The Ada County Comprehensive Plan applied, but at 
the time the County had not adopted a Foothills Policy Plan. The proposed project was also 
outside any Fish & Game Wildlife Management Areas. 
17. As it turned out, the concerns and recommendations of Fish & Game were mostly 
satisfied by measures volunteered by the applicant. The riparian buffer on Dry Creek and other 
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restrictions contained within the Conditions, Covenants & Restrictions proposed by the applicant 
were found sufficient to minimize any adverse impacts on critical wildlife habitat, irrespective of 
any conservation easement. 
18. Mr. Minnick's grant of a conservation easement was not essential to obtaining 
approval of the plat for his project. He did not receive approval or some other benefit from the 
County in exchange for granting the conservation easement. If Mr. Minnick and the Land Trust 
r 
had not agreed to the easement, it would not have been recommended as a Condition of 
Approval. 
~ DATED This\~ Clay of July, 2013 
Steven Malone 
~ 
SUBSCRIBED AND SWORN TO Before me, the undersigned Notary Public, thisfl_ 
day of July, 2013. 
SALLY ANDERSON 
Notary Public 
State of Idaho 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ay of~, I caused a true and correct copy 
of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
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I ORIGINAL 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
Ne. ___ o=:;:;n:iT'-......... --
FILED J:VCf A.M. ____ P.M._,_+....;._1 __ 
AUG 1 6 2013 
CHRISTOPHER D. RICH, Clerk 
By KELLE WEGENER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~-
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV OC 1210339 
AFFIDAVIT OF 
TIMM. BREUER 
I, Tim M. Breuer, being first duly sworn upon oath, depose and say: 
1. The statements made herein are of my own personal knowledge and informed 
belief. 
2. I currently serve as the Executive Director of the Land Trust of Treasure Valley 
(LTTV) which maintains its offices in Boise, Idaho, a position I have held since April 2006. 
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3. The LTTV is, and at all times discussed herein was, a not-for-profit organization 
qualified as such under Title 26, Section 501(c)(3) of the Internal Revenue Code, committed to 
conserve nature, open space, natural fish, wildlife and plant habitat and recreation and scenic 
values close to residential communities in Southwest Idaho. The LTTV is a qualified 
organization to receive charitable conservation contributions under Title 26, Section 107(b)(3) of 
the Internal Revenue Code. 
4. Prior to joining the LTTV, I was employed as the Open Space and Trails 
Coordinator for the Parks and Waterways Department of Ada County, a position I held from 
approximately October 1 2004 to March 1, 2006. In this position I worked closely with the 
planning and development services staff of Ada County providing input and recommendations 
on open space and related considerations affecting proposed real estate development projects and 
other land use concerns. However, I was not part of the planning staff and had no direct 
responsibilities pertaining to recommending or not recommending Commission approval of 
development projects or assessing their technical compliance with Ada County land use plans or 
ordinances. 
5. I distinctly remember the development plat application made in 2005 by Walt 
Minnick relating to a real estate development project he wished to pursue north of Pierce Park on 
Cartwright Road known as Showy Phlox Estates or Showy Phlox Subdivision (herein the 
"Project"). It is identified in the records of Ada County as File No. 05-11-5/05-04-PR. 
6. In anticipation of this affidavit, I have recently reviewed various documents 
relating to the Showy Phlox Project including the minutes of the Ada County Planning and 
Zoning Commission dated November 3, 2005, the minutes of the Ada County Commission dated 
December 28, 2005, the Ada County Development Services Staff Report and Supplemental Staff 
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Report, the Findings of Fact, Conclusions of Law and Order adopted by the Commissioners, and 
various items of related correspondence received or sent by me. 
7. I am personally familiar with the Conditions of Approval adopted by the County 
Commissioners regarding this project which refer to a conservation easement to be granted by 
the applicant to a governmental entity or qualified non-profit trust, though I only saw these 
conditions much later after the easement had been executed, and I have personal knowledge of 
the factual history of how the Conditions relating to this grant of a conservation easement 
evolved. 
8. From the inception of the Showy Phlox Project it was Mr. Minnick's desire and 
intent to have a development which preserved substantial open space, protected Dry Creek and 
its associated riparian corridor and mitigated impacts to native plant and wildlife habitat. 
9. The first conversation I recall having with Walt Minnick about a conservation 
easement relating to what became the Showy Phlox Project was at a social gathering for the 
Conservation Voters of Idaho at the home of Justin Hayes, then Deputy Director of the Idaho 
Conservation League. Mr. Minnick mentioned he was considering developing property adjacent 
to Dry Creek and in that context we discussed how a conservation easement would work to 
provide protections of the Dry Creek corridor in perpetuity and how the easement could be given 
to the LTTV or to Ada County. Mr. Minnick indicated he would much rather donate to a non-
profit entity and I referred him to the LTTV. I cannot today identify precisely when this 
conversation occurred, but I am certain it was well before the Showy Phlox plat application was 
the subject of formal review before the Ada County planning staff. 
10. I am aware that Mr. Minnick initiated discussions with Karen Kuzis, then 
Executive Director of the LTTV, about a conservation easement pertaining to the Showy Phlox 
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property on his own initiative, and I had additional exchanges with Mr. Minnick and Ms. Kuzis 
as the concept and details of a conservation easement evolved, out of professional courtesy and a 
desire to see quality conservation projects in the Treasure Valley. 
11. In my position with Ada County, I had had experience with one pnor 
conservation easement on Dry Creek involving an easement granted to Ada County by a property 
owner named Bull Development, Inc. I remember at the time this was a sensitive matter with the 
Ada County attorney because the County had no authority to require the grant of such an 
easement and did not want the easement to be perceived as a taking by the County requiring 
compensation to the property owner. 
12. On October 20, 2005 I faxed Mr. Minnick a copy of the recorded conservation 
easement agreement in that prior case as a sample that might assist in crafting an agreement 
which could work for him and the LTTV. Attached as Exhibit A is a true copy of that facsimile 
and the Bull Development conservation easement, as recorded February 13, 2001. 
13. A few days later, on October 27, 2005 I advised Steve Malone, a staff planner 
with Ada County Development Services, of the applicant's (Walt Minnick) interest in granting a 
conservation easement as a way of achieving permanent conservation protections and limitations, 
and I encouraged County follow through with this concept. Attached as Exhibit B is a true copy 
of my correspondence to Steve Malone. 
14. As it turned out, the scope of the conservation easement granted on the project 
was much broader than I had discussed with the applicant, L TTV or the Ada County planning 
staff. It preserved or placed use restrictions on all property outside the envelopes where homes 
would be built; effectively restricting development over 80% of the land. Attached as Exhibit C 
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is a true copy of an email I sent Karen Kuzis at the LTTV on November 28, 2005 to make sure 
this broader approach was feasible for the Land Trust to accept and manage. 
15. The use of a conservation easement to permanently preserve use restrictions and 
other limitations on land within the Showy Phlox Subdivision was not something which was 
imposed by the County. It emanated from discussions with Mr. Minnick, the LTTV and me. 
The use of a conservation easement was something Mr. Minnick wanted and intended, and was 
encouraged by me and the planning staff because it was desirable. Ultimately, the scope and 
particulars of the easement grant were something negotiated and agreed to between Mr. Minnick 
and the LTTV, not something directed or required by Ada County. 
16. Mr. Minnick was never told by me, or to my knowledge anyone connected with 
Ada County, that his application would not be approved without a conservation easement, or 
anything to that effect. To my understanding, the County had no legal authority to require Mr. 
Minnick to grant the conservation easement he donated to the LTTV, and had it done so, I 
believe it would have presented a taking concern like what had arisen with the Bull Development 
conservation easement. 
17. Although a conservation easement is referenced in the Conditions for Approval 
adopted by the County Commissioners in approving the Showy Phlox plat, the conservation 
easement was not a mandatory prerequisite for approval of the subdivision, nor was the County's 
approval in whole or part in exchange or consideration for granting the easement. 
18. In 2006, after I had changed positions and was hired as the LTTV's Executive 
Director, Karen Kuzis ultimately executed the conservation easement agreement with Mr. 
Minnick, accepting the grant on behalf of the LTTV. I can attest that neither Mr. Minnick nor his 
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wife received any goods or services, or any other valuable consideration for the donation of this 
easement. 
DATED This _Lj day of July, 2013 
SUBSCRIBED AND SWORN TO Before me, the undersigned Notary Public, this / 11:!1 
day of July, 2013. 
~~~ Notary PUbliCI~h(}, 
Residing at: L~ . 
My Commission Expires: · 6'1.-2-4-78 
., . 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the~ay o~3, I caused a true and correct copy of the 
foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
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PERPET°UAL R,IGH'f-OF-WAY AND CONSERVATION EASEMENT AGREEMENT 
. THIS INDENTURE is made this If' day of TJirli!M'~ , 2001, l:retween Bull 
Development, Inc., hereinafter designated as the "Grantors" and fueounty of Ada, a political 
subdivision of the State ofI~aho, hereinafter designated th~ "Grantee". 
WITNESSETH 
WHEREAS, Grantor is the sole owner in fee simple of certain real property in Ada '. 
County, Idaho~ and more particularly described iii Exhibit "A" attacp.ed hereto and incorporated 
by this referenc~ (the "Property''); and 
WHEREAS, the Property contains a portion. of D1y Creek and Currant Creek which 
possess important watershed values, wetlands, natural scenery, wildlife habitat and can be ~ 
linkage to other existing recreation trails collectively referred to as the "Conservation Values;" 
and · · 
. WHEREAS, preserving these. Conservation Values and providing a right~of"way for a 
non~motorized public trail is of valu~ to the Grantor and the people of Ada CountY and the State 
ofidab.o; and · 
WHEREAS, the sp_ecific Conservation Values of the Property are documented in the 
inventory of relevant features of the Property, dated December 20, 2000, and on file with both 
the Gran:tor and Grantee, and incorporated by this. reference (''baseline documentation''), which' 
consists of maps;;photographs, surveys and otlier documentation that the parties agree provide an 
accurate represen~ation of the Property at the time of this grant and which is intended to serve a.s 
an objective infortnation baseline for monitoring compliance with the terms· of this grant; and 
· WHEREAS, G:ranto;r intend that the Conservation Values of the Property be preserved 
and ml:lintaine.d and that the uses on the Property existing at the time of this grant do not impair 
or interfere with the Conservation Values; and · 
WHEREAS, Granter further intends, as owner of the Property, to convey to Grantee the 
tjght to preserve and protect the Conservation Values of the Propeity in perpetuity; and 
. . 
WJI.EREAS, Dry Creek is· identified in the adopted 1996 Ada County Comp~ehensive 
Plan as a special area that warrants special planning attention and preservation; and 
WHERE~, Grantor desires to convey to the. Grantee a conservation easement placing 
certain limitations and affirmative obligations on the Property for the protection of the 
Conservation Va1µes, and other values, and ib. order that the Property shall rer;nain substantially 
in its natural cond~.tion forever; and 
I 
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'WHEREAS, Grantee is qualified to hold a conservation easeroe;nt, and is a. go-vernmental 
body em.powered to hold an interest in real property under the laws of this State or the United. 
States; and · · 
WHEREAS, Grantee agrees by accepting. this grant to honor the intentions of Gran tor 
· stated heti;in .an4: to preserve and. protect in perpetuity the Conservation Values of "the Property 
for the benefit o(this generation and future g~neratio:us; 
NOW THEREFORE~ in consideration of the sum of one dollar ($1.00), other valuable 
consideration and the mutual covenants, terms, conditions, and restrictions contained herein, and 
pursuant to Sections 55-2101, et seq., Idaho Code) Granter hereby voluntarily grants and 
conveys to Grantee· ~ conservation easement and right-of-way· easement ("Easement") in 
perpetuity over the Property as describ~d in Exhibit "A" attached heretq and incoxporated. by this 
:reference, of the nature and c~cter and to the extent hereinafter set forth. Grantor exp~essly 
intends that the Easement runs with the land and that the Easement shall be binding upon 
Granter's representatives, heirs, successors, and assigns. 
1. Pyrpose. It is the purpose of this Easement to assure that the Property will be retained 
forever in its natural, and recreational, condition by preserving the Conservation Values and 'to 
prevent any use .~f the Property that will significantly impair or interfere with the Conservation· 
Values of the Pr9perty and to allow for restoration of the Property to increase the Conservation 
Values. .?, 
•, 
2. Pennitted Uses. 
--. 
2.1 Rights of Grantee. To accomplish the purpose o.f this Easement the following 
rights are cop.veyed to Grante,e by this Easement: 
(a) 
(b) 
(c) 
:· 
.. 
(d) 
To preserve and protect the Conservation Values of the Property; 
To enter upon the Property to build: and maintain the non-motorized public 
trail and to perfonn. restoration, rehabilitation, or improvement work on 
the Property necessary to protect, restore, or enhance the Conservation · 
Values of the Property at Grantee's own cost; 
To enter upon the ~roperty at reasonable times in order to monitor 
Grantor's . compliance wit~ and otherwise enforce the terms of this 
Easement; provided that such entry shall be upon prior reasonable notice 
tq Granter, and Grantee shall not unreasonably ·'interfere with Grantor's 
use and quiet enjoyment of the Property; and 
To prevent any activity on or use of the Property tha;t is inconsistent with 
the putpose of this Easement and to req"Uire th,e restoration of such areas or 
features o( the Property that may be damaged by any inconsistent activity 
or use pursuant to paragral?h 4. 
2.2. Rights of Grantors. Granter reserves for itself and its personal representatives, 
heirs, succes~ors,. and assigns, all tights accruing from ·ownership of the Property, 
·including the right to engage or pennit.or invite others to engage in all uses and activities 
on the Property that are not expressly prohibited herein, are not inconsistent with the 
.purpose. o.f this Eas~ment, and \'{ill not result in injury to. or destruction of the 
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Conservation Values of the Property. Provided, however, all such pennitted uses must be 
lawful under any and all applicable federaC state and/or local laws, regulations or 
ordinances. · 
3. Prohibited Uses. Any activity on or use· of the Properly inconsistent with the 
Conservation· Values of this Easement is ·prohibited. Without limiting the generality of the 
foregoing, the following activities and uses are expressly prohibited: 
(a) 
(b) 
(c) 
(d) 
(e) 
General: There shall be no filling, flooding, excavating, mining or drilling; no 
removal of natural materials; no dumping-0f construction materials; no livestock 
gr?Zing arid, :no alteration of the topography in any-manner. 
Waters and Wetl~ds.: In addition.to the General restrictions above, there shall be 
no draining, dredging, damming or impounding; no changing the ,grade or 
elevation, impairing the flow or circulation of waters, reducing the reach of 
w~ters; and, no other discharge or activity requiring a pennit under applicable 
cltran water or water pollution control laws and regulations, as amended. 
Tr_eesN egetation: There shall be no clearing, burning, cutting or destroying of 
trees or vegetation, except as expressly authorized or as may be necessary to 
protect, restore and enhance the CoJ!Servation Values; there shall be no planting 
or introduction of non-native or exotic species of trees or vegetation. Planting 
shall be limited to the plant palate provided by Grantee attached hereto as Exhibit 
''B"; or as expressly authorized by Grante.e. · 
Uses: No agricultural, residential, industrial~ or commercial activity shall be 
undertaken or allowed. . 
No fencing within or across the Easement. 
4. Grantee's; Remedies. If Grantee detemrines that Gran.tor is in violation of the terms of 
. ' 
this Easement or .. that a violation is threatened, Grantee shall give written notice to Granter of 
such violation and demand corrective action sufficient to cure the violation and, where the 
viol~tion involve)? inju.ry to the Propeity resulting from any use. or activity inconsistent with the 
purpose of this ~asement, to restore the portion of the .Property so injured. If Grantor fails to 
cure the· violatio# within thirty (30) days aft~r receipt of notice thereof from Grantee, or under 
circumstances where the violation cannot reasonably be cured within a thirty (30) day period, fail 
to begin curing such violation within the thirty (30) day period, or fail to continue diligently to 
cure such violation until finally cured, Grantee may bring an action at law or in equity in a court 
· ·e-f competent jurisdiction to enforce the terms, of this Easement. Provided, however, that no 
notice shall be required nor shall Grantee' be required to wait for thirty (30) days as provided 
above in circumstances.where Grantee, in its sole disc;retion, determines that inunediate action is 
· needed to prevent or mitigate damage to the Conservation· Values. 
4·, 1. _.,·costs of Enforcement. Aily costs incurred. by Grantee in enforcing the te:r:ms of 
tlris Easement against Grantor, including, without limitation, costs of suit and attorneys' 
fees, ;;ind :·any costs of restoration necessitated by Granter violation of the tenns of t.'lris 
Easement shall be bome by Grantor. If Grantot prevails in any action to enforce the 
tenns of #:ris E~ement, Grantor cos~s of suit, including, without limitation, attorneys' 
fees, shall~be borne by Grantee. 
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4.2 Grantee's Discretion. Enforcement of the 'terms of this Easement shall be at the 
discretion of Grantee, any forbearance by Grantee to exercise its ·rights under this 
Easement in the event of any breach of any term of this Easement by Grantor shall not be 
deemed or construed to be a waiver by Grantee of such term or of any subsequent breach 
of the same or any other: term of this Easement or of any of Grantee's rights under this 
Easement. No delay or omission by Grantee in the exercise of any right or remedy upon 
any breac~ by Granter shall impair such right or remedy or be constru.ed as a waiver. 
4.3 Waiver of Certain Defenses. Grantor acknowledges that it has carefully reviewed 
this document. In full' knowledge of the provisions of this Easement, Grantor hereby 
waives any claim or defense it may have against Grantee or .its successors in interest 
under or pertaining to the Easement based upon laches, estoppel> adverse possessi~n, or 
prescription. 
4.4 Acts Beyond Grantor's Control. Nothing contained in this Easement shall be 
construed to entitle Grantee to bring any action against Grantot for any injury to or 
change in the Property resulting from causes beyond Grantor's control, including, 
without limitation, fire, flood, storm, and earth movement, or prevent, abate, or mitigate 
significant injury to. the Property resulting from such causes. 
i 
Costs, Liabilities and Indemnification 
p•, 
. ··i 5.1. No Actions. Grantor represents and wa:rrants that to the best of Grantor's 
knowledge, there is no pending or threate.ned litigation affecting the Property or any, 
portion thereof which will materially impair the Conservation Values of the Property or 
any portion thereof to the Grantee. 
' . 
5.2. Incidents of Ownership. The Grantor retains all responsibilities and shall bear all 
costs and liabilities of any kind related to ownership of the Property. 
5.3. Indemnification. The Grantor hereby covenants and agrees to indemnify, defend 
and hold harmless Grantee, its officers, employees, agents, or representatives 'from any 
and all clair.ns, suits, demands, expenses, losses, dam.ages, liabilities, or judgments from 
damages or injuries to persons or property related to ownership or use.of the Property. 
Provided,\'. however, such indemnification and obligation to defend and hold harmless 
sha11 not .~:dend to any claims, suits, demands, expenses, losses, damages, liabilities, or 
judgmen~ that may arise out of the sole negligence or intentional ·conduct of the Grantee, 
its officers, employees, agents, or r~resentatives. 
'· ,.
5.4 Liens. Grantor shall keep the Property .free of any liens arising out of any work 
performed for materials furnished to, 0r obligations incurred by Grantor. 
5 . .5 Taxes. Grantor shall pay befor~ delinquency all taxes, assessments, fees and 
charges of whatever description levied on or assessed against the Property by competent 
authority (collectively "taxes")' and shall furnish Gran.tee with satisfactory evidence of 
payment upon request. Grantee is authorized to, but in no event obligated to, make or 
advance any payment of taxes upon 3 days prior written notice to Gran.tor, in accordance 
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with any bill, statement or estimate procured from the appropriate authority. Any 
payment by Grantee of such taxes shall become a lien against the Property. 
' ' . 
6. Extinguishm~t. If circwnstance arise in the future such as render the purpose of this 
Easement impossible to accomplish, this Easement may be teIJllinated or extinguished, whether 
"in whole or in part, by the mutual agreement of the parties hereto, or by judicial proceedings in a 
court of competent jurisdiction. 
7. Assignment. This Easement is transferable and Grantee may assign its rights and 
obligations under this Easement without obtaining Grantor's written consent. 
8. Subsequent Transfers. _Granter agrees to inco:rpoi'ate the terms· of this Easement in any 
deed or other legal insb:um.ent by which they divest themselves .of any interest in all or a portion 
of the Property, including, without limiration, a leasehold interest, Grantor further agrees to give 
. written notice to·:Grantee of the transfer of any interest at least twenty (20) days prior to the date 
of such transfer. 'The fail~e of Grantor to perform any act required by this paragraph shall not 
impair the validi~y of this Easement or limit its enforceability in any way. 
9. Notices. Any notice, demand, request, consent, approval, or communication that either 
party desires or is required to give to the other sha11 be in writing and either served personally or 
sent by first class mail, postage prepaid, addressed as follows: 
I• 
r· 
To Grantots: Michael S. Holman, President 
Bull Development,,Inc. 
2229 W. State St., Ste B 
Boise. ID 83702 
To Grantee: Director, Ada County Parks and Waterways 
. 4555 Eckert 
· Boise, Idaho 837Q6 
or to such other person and/or address as either party'from time to time shall designate by written 
notice to the other. · 
10. Amendments. If circumstances arise· under which an amendment to or modification of 
this Easement would ·be appropriate, the Granter and Grantee or their assigns are free to jointly 
amend this Easement in writing. provided · all p.arties a~ee to any such amendment or 
. modificati~n. Such amendment.or modifica~on shall be recorded as set out in paragraph 11. 
. . . . 
11. Recordation. Grantee shall record this instrument in timely fashion in the official records 
of Ada County, Idaho and may re-record it at any time as. may be reqUired to preserve its rights 
in this Basement. 
12. Warranty. Grau.tor warrants that it owns the Property in fee simple, and that Grantor 
·either owns all in~erests in ~e Prop~rty which m~y be impaired by th~ granting of t~s Easement 
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or that there are no outstanding mortgages, tax liens, encumbrances, or other interests in the 
Property which have not been expressly subordinated to the Easement. Grantor further warrants 
that Grantee shall have the use of and enjoy all the benefits derived from and arising out of this 
Easement. 
.. 
13. General Provisions. 
(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 
(h) 
(i) 
~pntrolling Law. The l~ws of the State of Idaho shall govern the interpretation 
and performance·ofthis Easement with venue in the Fourth Judicial District of the 
St~te ofidaho, County of Ada. 
Liberal Construction. Any. general rule of construction to the contrary 
notwithstanding, this Easement shall be liberally construed in favor of the grant to 
effect the purpose ?f this Easement and the policy and purpose of Sections 55-
2101 et seq., Idaho Code. If any provision in this instrument is found to be 
ambiguous, an interpretation consistent· with the purpose of this Easement that 
would render the provision valid shall be favored over any int~rpretation that 
would render it invalid. 
Severability. If any provision of this Easement, or the application thereof to any 
person or eircumstance, is found' to be invalid, the remainder of the provisions of 
this Easement, or the application of su.ch provision to persons or circuro.stances 
other tl1an those as to which it is found to be in.valid, as the case may be, shall not 
b~:affected thereby. 
?~tire .~greement. This instrument sets forth the entire agreement of the parties 
w~~h respect tQ the Easement and supersedes all prior discussions, negotiations, 
uri?erstandings, or agreements relating to the Easement, all of which are merged 
herein; 
No Forfeiture. Nothing contained herein will result in a forfeiture or reversion of 
Grantor's title in any respect. 
Joint Obligation. The obligations imposed by this Easement upon Gtantors shall 
be joint and several. 
Successors. The covenants, terms, conditions, and restrictions of this Easement 
· shall be binding upon, and inure to the bene:Q.t of, the parties hereto and their 
respective personal representatives, heirs, successors, and assigns and shall 
continue as a servitude running in perpetuity with the Property. 
Termination of Rights and Obligations. A party's rights and obligations under. 
th\s Easement terminate upon transfer of the party's interest in the Easement or 
Prpperty, except that liability for acts or omissions occurring prior to transfer shall 
survive transfer. 
Captions. The captions in this instrument have been inserte4 solely for 
co~venience ·of reference and are not a part of this instrument and shall p.ave no 
effect upon construction or interpretation. 
. . . 
TO HA VE AND TO HOLD unto Grantee, its successors, and assigns forever. 
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. IN WITNESS WElEREOF G:rantor and Grantee have set their hands on the day and 
. .. 
y.ear·first above ~tten. . . cMmo~ J )_~. 
.By: ~ .. 
Michael "S. Holman, President i 
Bull Development, Inc. 
STATE OF IDAHO ) · 
) ss. 
County of Ada ) 
On this L day of <;?t~.nuo...r~ , 2001, before _me, _a Notary Public, personally 
~eared rf\•\ cl=-Ad ~. \\bcnA: .o , known or ident1fied to me to be the · 
' Vee.-::.\ de nl:: of the corporation that executed the instrument or. the person who 
e:icecuted the i~ent on behalf of said corporation, and acknowledged to me that such 
corporation executed the same. 
, 'l>"r.1.~1'1'HOaba.q ~ .. "".. s c b' lfliq/J. ' 
-,."> ~· Ql<'J "f.t ~ ' I </\I'\ C. n. \, fi I\. t:'\1 /\. . /<;c,._,'t>' .,,.,.,,a0Ho11.g00~ ~~1./)0,:.,, • '-1 l \. ~~i .:.fl1t'',,1;.oTAR, t> ~\"f \ o ary.P~blic for Idaho 
g g ~ < \ ":ComIDJ.ss1onExpires s.-t..o- ~cad. 
g: 6 =o1>GZ> g * ~ ~itri c ~ :: ~ r;i. .PUB\.\: l :: ~ 'b 0 ~ ~ iP Qo "'oAO <8' 
\ ~ Ga¢<!!o.nool:l~ 'i--y~~ GRANTEE ""414'~Q"q, 7'E OF\~ ._<1.~~fi. ADA COUNTY 
~~~GfODDUGQ~t~ -""~ 
,.,,.,,,,... 
Bon ·C,: of Ada ounty Commissioners 
\ By: 
~ 
f 
... 
j 
By: 
By: 
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EXlil.BlT "A" 
A Parcel ofland for the purpose of a conservation easement for Dry Creek located in a 
portion of the NWl/4 and the Wl/2 of the NEl/4 of Section 31, Township 5 North, 
Range 2 East, Boise Meridian, Ada County> Idaho"_and described as follows: 
Commencing at an alur.nin:uro c~p marking the NW comer of said NE 114 of said Section, 
thence along the North line S88°51 '44"E a distance of 1373.74 feet to an aluminum cap 
marking the NE .comer of said Wl/2, thence leaving said North line and along the East 
line of said Wl/2 S00°54'38'2W a distance of 1482.60 foct to a point, thence leaving said 
East lj,lle N89°05'22"W a distance of22.00 fe~t to the POINT OF BEGINNING; 
Thence parallel with said East line S00°54 '3 8"W a distance of 241.20 feet to a 112 inch 
re bar; 
Thence NS4°02'05"W a distance of90:00 feet to a 1/2 inch rebar; 
Theuce N75°06'00"W a distance: of 805.00 feet to a 1/2 inch rebar; 
Thence N84°44'001'W a distance of 189:00 feet to a 5/8 inch re bar; 
Thence N49°32'GO"W a dist.a.nee of 180.00 feet to a 5/8 inch rebar; 
Thence N84°29'00''W a distance of870.00 feet to a 112 inch rebar; 
Thence N70"25' 15"W a distance of28"5.00 feet to a 1/2 inch rebar; 
Thence S63°57''.30"W a d~stance of 190.00 feet to .a 112 inch rebar, 
Thence N89°29'00''W a distance of 195.00 feet to a 1/2 inch reb&; 
Thence N00°01 '29"E a distance of 84.62 feet to a 5/8 inch re bat; 
Thence N00°48' O 1 "W a distance of 115 .40 fe~t to a 1/2 inch re bar; 
Thence S90°00'00''E a distance of 150.00·foet to a 112 inch rebar; 
Thence N64°20'30nE a distance of242.00 feet to a 1/2 inch rebar;. 
Thence S69°32'00"E a distance of335.00 feet to a 112 inch rebar; 
thence N75°5T30"E a distance of 66.00 feet to a li2 inch rebar; 
Th~nce S78°13'00"E a distance of200.00 feet to a 112 in.ch rebar; 
Thence 884°2.0'00"E a distance of 655.10 feet to a point; 
Thence S46°22'00"E a distance of 164.04 feet to a 5/8 inch rebar; 
,_,Thence S83°00'00"E a distance of 366.00 feet to a. 112 inch reb:tt; 
Thence S69"00'00"E a distance of265.00 feet to a 112 inch :i:eba.r; 
Thence S75°03 '00'1E a distance of37LOO feet to the POINT OF BEGINNING. 
Said easement contai!tS 13.31 actes more ot. less and is subject to all existing easement 
and rights-of-ways ofrecord or implied. 
986:Z1\lry _en:ck_c:a.it!irticnU 2J J OOpms.doc 
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EXHIBIT '"A" 
A Parcel of land for the purpose of a conse,:v-ation ease.p.:ient for Currant Creek located in 
the Wl/2 of the NEl/4 of Section 31, Township 5 North, Rigi.ge Z.East, Boise Meridian, 
Ada County, Idaho and described as follows: 
Commencing a.tan aluminum. cap marking the NE corner of said Wl/2 from which the 
NW comer of Said NEl/4 bears N88"5.l '44''W a distance of 1373:74 feet,. thence along · 
the Ea.st line of said Wl/2 S00°54'38"\V'a distance of 160.79 fee:t to a point, thence , 
leaving said East line N89°05'22nW a distance of22.00 feetio the POINT OF 
BEGINNING; 
Thence N77°04'00"W a distance of 155,00.feet to a 1/2 inch rebar; 
Thence S41'035'00''W a distance of 1§5.00 fe~ to a li2 inch rebar; 
Thence S72..,32'00"W a. distance of 85.00 feet to a 112 inch rebar; 
Thence $43°31 '00"W a. distance of I 00.00 feet to a 1/2 inch rebar; 
Thence N73°15'001;W a distance of 110.00 feet to a 1/2 inch rebar; 
Thence S00°00'00'~W a distance of 90.00 feet to a 1/2 inch :rebar;. 
Thence S60°3-;1/28'~W a distance ~f 135.67 feet to a 5/8 inch xebar; 
Thence S72°3 2 •0011w a distance of 94.46 feet to a 5/8 inch rebar; 
Thence S52°00'32"W a distance of 103.01 feet to a 5/8 inch rebar; · 
Thence S47"'00'00"W a distance of 229.02 feet to a 5/8 inch rebar; 
Thence Sl 3°00'0o»w a distance of315.97 feet to a 5/8 in.ch reba..1."; 
Thence S25°00'00"W a distance of 55.87 feet to a 5/8 inch rebar; 
Thence Sl-7°297 35''\.V a distance of 87.27 feet to a 5/8 inch rebar; 
Thence N46Q19'15"W a d~stance of30:06 feet to a point;. 
Thence N84°20.:00"W a distance of 46.01 feet to a 5/8 inch rebar; 
Thence N07°00'00"E a distance of 82.55 feet to a 5/8 inch rebar; 
Thence N25"'00'00,'E a diatn.nce of 60.45 feet to a 5/8 inch r~b~; 
Thence Nl3°00'00"E a distance of333.23 feetto a 5.(8 inchreba.r; 
Thence N47°00'00"E a distance of 259.08 'feet to a 5/8 inch rebar; 
Thence N52°00'30"E a distance of 1·22.34 feet tQ.a 5/8 inch rebar; 
·Thence N72."3iOO''E a distanc~ of 119.01 feet to a 5/8 inch reba.i:; 
Thence N&1~9•35t'E a di.Stance of 81.80 feet ti:> a 1/2 inch ~ebar; 
Thence N07°34 'OO"'E a. distance of 117.00 .feet to a 1/2 inch re bar; 
Thence 390°oo•oo"E.a distance of 167.10 feet to a 112 inch rebar;. 
Thence N45°0 l '00'.'E a· distance of 110.00 feet to a 1/2 inch rebru:; 
Thence N00°00'00"E a dist~ce of 140.59 feet to a 112 inch rebai:; 
Thence S88i>5 l '4411£ a distance of 275.52 feet to a 5/8 inch rebar; 
Thence along the axc of a curve to the right having a radius of30.00 feet, an axe length of 
47.00 feet, a. c~ttal angle of 89°46.22"; and a chord bearing S43°58'33"E a distance of 
42.34 feet to a 5/8 inch rr;bar;. - ' ' 
Thence S00°54'38'1W a distance of 91.00. feet to the POINT OF BEGINNING. 
.. 
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EXHIB;I:T "B" 
Idaho Department of Fish and Game - Region 3 Prescription for R evegetation of Wetlands, Ripatian Areas, and 
Uplands Within a Typical SC?uthwest Idaho Stream Corridor 
Page 1 of 3 
Designed by: Ecological Design, Inc. 
Robert B. Tiedemann, CFS, CWB 
January 1992 
Typical Section of a Revegefaled Stream Corridor 
Principal trgg and shrub spe<:les are drawtl and labeled on thlstypiqal se<:tlon. Prlncipal and occasional tree and shrub species are list~ In the 
plant species list on page 2 of _this document: 
Yy 
herbaceous wetland planrs 
[lnfenfionaf planting not required] 
broad leaf caltall 
sedge 
rush 
spikerush 
bu hush 
black cottonwood 
Paciticw111ow 
yellow willow 
Wood's rose. 
basin b\g sagebrush 
prairie sage 
fUbber rabbltbrush 
Douglas rabbllbrush 
c; 2 - 4' above OWl 
0 
coyote willow 
ordinary water Un e 
(OWL) 
1ij o • Z aoove'OWL 
> v 
iO 
a;: 
· Sflka alder red-osier dogwood 
Note: Not to Scale 
The typlcat sec{i~n. plant SJ:>eeles list, pl~ntlng rates, a no pl anting melhods presCl'ibed by this dQcUmenl are the ldah<> D egar1ment of Fish and Game • Region 3 mlnlm um slanda rd lor 
rnveg'etatlon or stream corridors In southwest Idaho. Compliance with this sla.odard wm satisfy the requlrements m Idaho apartment ol Fish end Game- • Region 3, but nol necessarily 
those of olher resource and regulatory agencies. The standard Is genefally applicable to most situations, howevm restoration and repl!callon of some stream corridors may requlr~ 
analysis or the site aoo development o1 a site spec!llG plan by professionals. . 
Most plant .spe<:les prescribed by lh1s standard em native le; souuiwest Idaho. Tuey ate besl ·adapled lo the envlromn &1 t, provide habltat IOf both game and nonga me fish ancJ wildme. 
and oom~ment adlacen1 naturally DCcunlng landscapes. AU species are commercially avallable lrom reglooal 11Bntk5rs. A perUal llsl ol regional vendors ls provided. A comp'iele, 
currt!nl list ls avallable from the publicatlon Harlus Narth~sl- A Psciffe Nonhwesr Ne.llW Plan! D!reciory snd Journal, PO Box 955, Canby OR 97013, 503 2.£0.796S. . 
The minimum standard requires pran\lng within lhe stfeam oorrlcfor all lree and sllrub species Identified as. principal species in the plant species list on page 2 ol this documenl They 
are alS<J drawn -and la~eled on tli9 lyplcal secl.lon. All otnef listed tree and shrub specles are occaslonal sp-ecles. A\l1~gh not.reqt_Jlr&!, they may be planted lo further enhance fish 
end wlldflle habltet, and provJde a gr~ater diversity ol vlsually.allracllve plants. Oocaslonaf species may also be selecletJ for lhelr sullablllty to mountain. high desert, or valley lloor 
envlronments. PrQlesslonals can provide further guidance. · • 
The minimum slandard -also requires planlmg within the stream cxmfd.or 3 grass species and 2 wildllower species ldenllrted ln lhe plant species llsl on page 2 or this document. The list 
eludes grasses well adapted to alkali and sal)dy_ oo[{s. · · 
mum standatd does n(}t requlr13 mt~nllonal planting or her~aceous wetland plants. HoweYer, desirable specl$S vmicti naturally colonize a site should be retained arl{[ 
- ---·-·· -- -· -~ ....,,,., 1uct.tt u• v .. F c-.Cf'lro w1rHOVTTliE WAllTEN PEnWsSJm LOGICAL {)ESlGN, INC., 217 NOOIH W/\tNUT STl'\EET. BOISE, IDAHO- 83712 
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Idaho Department of Fisf' and Game - Region 3 Pr~scription for Revegetation-of WeHands, Rip __ arian Areas, and 
- Uplands Within a Typical Southwest Idaho Str~am Corridor · 
Page 2of3 
Designe<I by: Ecological Design, Inc. 
Robert B. Tiedemann, CFS, CWB 
Janaury, i 992 
Planl Species List and Planllng Rates 
nlparinn Trees (planted OWL ti> 2' above OWL) _ 
•Padllc wlllo~ (aka \'dllplash willow) ·Salb< tasfandra:var. ceudala 
water birch • Betula oockf.enlalls 
Rlparfan Trees (planted. 'Z - 4' above OWL) 
•black·oottortwaod - Populus Crichocarpa. 
quaking aspen· Populus tr<1muloldeil 
REparhm Shruba {planrtid OWL t-0 2.' above OWl} · 
•Coyote w\Uow {aka san~baf wlllow) ·Salix. exlgua var. exlgua 
·~llow willow· Salix lures 
·red-osler oogWood - Comus stolonllera {aka Cornus sertc'!e.) 
•Slfka alder (aka mountaln alder) - Alnuir slnuata 
geyer willow - Salix geyerlana 
Rtpart1m Shrubn (planted 2.' - 4' al>ove O~ 
•goldoo curran! - Filbes aureum 
shnibbV cinqueloll • :Potentllla lrutlcosa 
Flocky Mountain maple - h;(Jr glabrum 
syringe - Phlladelphus lev.fsll 
comm-011 snowberty - Symphorlcarp<JS sl bus 
saskatoon servlceberry- Amelanchler atnllolla 
nelleal hacflberry - Celtfs retlculata 
chol<echerw - ~1un1Js :'flrglnlana 
Ocuglas h awthorne - Crateegus douglasll 
blue 6'derber ry • Sambuoos cerulea · 
Upland T1'003 {planted > 4' abovs OWL} 
-pondemsa pine - Plnus pooderosa 
Rocky Mounleln juniper· Junlperus scopulorus 
U~Md Shrubs {planted > 4' above OWL) 
•Wood's rose - Rosa wocxlsll 
•basin b.ig sagebrush· Artemasla lrlclenlata ssp. trldenlata 
•praltle sage· Artemesla tudovklana (Planting mte: 2 pounds pure live seed I acre} 
•rubber rabbilbrush- Chrysqthamnus nauseosus 
•Douglas rabbltbrush - Ct)ryso\lltlmnus -yfscldlfloru~ 
oak.brush suma~- Ahus ttilobata 
moun\aln lover • Pachlslirna myrsfnltes 
l<inn!klnnlck: Arclostephyfos uva-urst 
r-edstem cea.nothus - Ceanothus sanguineus 
creeping Oregon g(ape - Mahonla repens (aka Barberis repens} 
....... 
"('.·1;.: .. ~~i'::.. . . 
~-. .-. . . 
..... , '"-i:. :---·-· ~ - --· ··- -- - - ·---· ............ ~·~,.. ta..T"t..*""'I rr'TUC 11 .. n::u,..,.cN pos:'RtJl:l.RA.Jr. 
Grasses. (planted above Owt} • select 3 specles. 
western Whealgrass - Agropyron smllhH 
"Whltma~' l:illJeb.unctl wheatgrass - Agropyron.splcatum 
"Magna(' basin v.lldrye - Elyn;ir.rs clnereus 
"CoYar" sheep rescue - Festtica ovlna 
needle and thread • Sllpa oomala 
"Canba~' Canby bluegrass - Ppa canbl · 
•-Garrlsmi" Cfeepl~ foxtail -Aloperurus arundlflaceus 
Species adapted fo sandy solls: · 
sand drapseed - Sporobolus Q'yptandrus 
"Nezpaf' lndlan rloograS$ - Oryzopsls hymenoldes 
Spedes adtfpied re a/1cEJ" scfls: 
"Alkar "taJI whealgrass -Agfopyron elongatum 
alkE1:lf se.caton - Sporobolus alrol1:1es 
Wlldflowers (planted > 2' above OWL) - select 2 specles . 
.. Appal" lewls Ualt - Unum lewlsll 
common yatmw - Acliil!ea mlllefollum 
arrowleal balsamroo! -Bal'samorttlza sag lt!ala 
goldenrod - Solldago acddenlalls 
Rocky Mountain pensl.emon - Penstemon slrlctus 
. liookel's evening primrose - Oenolhera hqokeri 
lncflan·pall!lbrush - castmeJa spp. 
luplne - Lup!nus spp. · 
columNns - Aqul!egla spp. 
camas - Camassla spp. 
Planllng rnle . 
{pounds pure live seed/ acre~ 
5 
5 
5 
3 
2 
~ 
5 
1(2 
3 
5 
1/'Z 
4 
1!2 
1112 
1 
1 
2 
Herbacecus Wetl~nd Plants (below OWL) . 
The falfo'Mng herbsceous wettand plant. specigs wffl often natu;aJ/y coronlze 1t dls111r/Jed 
sTle. Jnrentlonal pl.anllng Is no! required by the ldstra Depsrtmenl Of Ffsh snd GM!e -
Region 3 minimum standarri, l1UI may be accomp/Tshed by planrlng bare roof pl'llnts, 
ronr1r;rs, stolons, rubers t!lld seed. Soma 11.n1 comnrerc!al!y a vailaqle. 
broad leaf cattarl - Typha latlfolla 
s~ e - Care:x spp. 
rush- Juhcus spp. . 
splkerush • E.leocharls ~pp. 
bulrush - ScirptJs spp. 
Iris • ltfs SP!J. 
Ho,e: All planb!- ahall be true 10 genus and npecles·. Substitutions are not' 
.acceplable. Common mimes may dlr£!1r bGtween_ vendors ~n~ m11y not be 
the plants In thla list · 
• lndlcata11 principal tr~ and.entub spsole'!S. Trniy m1111t be ·p1an1ed. All 
tither listed tree •nd ahrub 1tpecles are occasional species and miry be 
--'anted. 
I OGIC.r.LOESIGN.11"0., 211: NORTlfY/"1.ttVTSTREET, BOISE, 101\00 133712" 
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Idaho Department of Fish ahd Game - Region 3 Prescription for Revegetation of Wetlands, Riparian Areas, and 
Uplands Within a Typicai Southwest Idaho Stre~m Corridor 
Page3 of 3 
Designed by: Ecological Design, Inc. 
Robert B. Tiedemann, CFS, CWB 
January 19$2 
Plan~ing Rates (oonllnued) and Methods 
Tree and shrub speclss _l!re plan-!ed al the elevatlons above the «dlnacy waler 11.ne (OWlJ shown by Iha typical section. Pfll'IC[pal species 'are planled at a maximum distance of 5' 
on-cooler. occasion al species arg. planted at a cJenslty de\afmlned by tile projecl. proponent and PfOlesslonals. Principal end occaslonal species are planted either In a random pattertl, with 
lndlvlcluals·o( each spades dlslri~uted \hroug!iout the elevallon zone, or ln single species blocks dlstflbuted lhrougholJt the eleY~llOJl zone. . · 
All \fees ·and shrubs are planted as lt1be1'ngs or Olher raoted stocl;, except prarle sage (lvtemes!s ludo'lfcla rra)· which ls presently avallable only as seed. Tubellngs and. other footed sl.ock 
are plante-d between May 1 and June 15, seed Is planloo _between October 1 and November 15. 
Tltbellngs ancf other rooted stock arl) planted by push[ng a hole In too soil us1n9 a dibble or other de~. The hole Is at least equal In depth and <llameter to. the befow ground portion ol the 
plant. A slow releaoo fertntzer tablel Is- placed al the bottom of each hole before ~anting. The tubellng or fooled stock Is carefUlly poslllooed In tha hote !Mlhouc b-endlng the roots and !he 
surrouncllng soli llrmly c6mpac1ed by hand around each plant. · 
Grass and wildl!omr species are planted at tttft efevatlons above lhe OWL sllown by the typical section. All grasses and wlldflowers are planted RS seed, between Octob-er t a11·I 
November 1!>. Seed Is drnloo at I.he Indicated rate, or broadcast and rnechanlcallyraked to lnsurfl good contac! v.ith the soil. Grass seed Is planled at a depth of 1/4" ln clayey solls, 1Q~ in 
loamy solh~. and 314" In sandy solls. WlldUtivrer seed Is pranted M{) deeper \han 114•, Wildflowers should be planted separately from grasses to avoid cornpetllfon. Drllled wil'dflower .and 
grass seed ~houkl be planted In separate rmor.;. Broadcast wildflower and grass seed should be planted In separate blocks. · . · . 
' Topsoil mey be :placed on the p·lantlng bed, but Is not normalfy mqulred. Topsoll may encoutage tha ~rovith ol weedy plan! species, Weeds shollld ~physically pulled .and removed, 
rather than treated with herblcldes, to best prot~ nsh and deslr.able plant specles. Tempofary lrrigatbn water may be tequlred durlng the period of plant eslabllsh.ment. Permanent 
lrrlga!lon wa.IBf ls required to grow riparian pfanl species grealer than 4' above U1e OWL. Trealment of the soil suflru::e ~lh lerlilfzar may encourage Che growth of weedy plant species, both 
on lhe ground .end ln !he water. lt &llould be avokled. • · 
Balance Restoration Nursery 
PO 8ox587 
Scottsoorg, OR 97~73 
503 587-4261 
Bitterroot Native Gfowefs, lnc. 
~45 Quas\ Larni 
corvams, MT 59828 
'400961-4991 
C!lfty View Nursery 
Aoute 1 
Box.509 
Bonners Ferry, ID, 63805 
208 257·7129' 
Parlral Ust o~ Regional Plant Vendors 
Granite St3ed 
1697 Wes! 2100 North 
Lehi, UT 84043 
801761H422 
Native Sood Foundallon 
Star Route 
Moyie Sprlngs, ID 83845 
208 267-71;138 
Northplan Seed Producers 
PO Boxe~o7 
Moscow, ID 63843 
203 862-6040 
Planls of the Wik!. 
PO Box 866 
Tekoa, WA 99003 
509 284·2.848 
· Porter Lane Wholesale Nursery 
PO Bmc609 
Centerville, UT 04014 
801 298-2613 
1 800 533-8400· 
Note: Idaho Department cl fish end Game~ Reglon-3 antl Ecol09lcal 
Deslgn, lno. do nol endofse or· assure performance of any plant 
vendor. This list Is part.le.I. A. complete, currenl 11~ ls avalle.ble from lh 
1?Ubfk:allon Hortus Norlhwesl - A Psclffc Norrtrwesl Native P!tml 
Dlredcryand.Joymat, PO Box955, canby OR 97013, 503260·7958 . 
...... ..... o •- - ---- -·-- l_L,.,.. ...... ., 
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ADA COUNTY 
PARKS 
AND 
WATERWAYS 
4049 Ei;lwrt Road 
· Boise, Idaho. 83716-8814 
PhOne (208} 343-1928 
Fax (208) 385-9935 
Steve Malone 
Ada County Development Services 
200 Front Street 
Boise, Idaho 8370.2 
RE: Showy Plox 
Dear Steve: 
October 27, 2005 
1he above referenced development proposal includes provisions for protection ofJ?ry 
Creek and its ·associated ripru:ian corridor by fencing off the oreek and bank. This 
approach to riparian conidors is very desirable as a watershed protection measure and is 
supported by Ada County's Open Space program. 
The long term protection of the stream corridor will be helped by establishiri,i?; peJmancnt 
protective measures ~has the setbacks being proposed by the developer. One of the 
best way's of.achieving this permanent protection is the granting of a conservation 
easement to a government entity or qualified non-profit land trust. It is my understanding 
that the applicant is interested in this approach. We strongly encourage th~ applicant to 
follow-through-with-this .. concept to.assure.fuat.an..entity.:will.p.erform .ongoing mon®!ittg 
of the easement so future landowners a:re aware of and will comply with the ter:ms of the 
conservation easement 
Thank you for the opportunity to comment. 
Sincerely, 
' 
~~~--··--·-·"··· 
Tim M. Breuer, Open Space and I nills Coorclinatoi: 
Cc: Walt Minnick 
AN EOUALOPPORTUNITY E;MPLOYER 
@ PrlllUd .,. ....,.1r1 P•Po• G 
EXHIBIT 
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-----Original Message-----
rom: Tim Breuer [mailto:tbreuer@adaweb.net] 
ent: Monday, November 28, 2005 8:33 AM 
To: Karen 
Cc: wminnick@summerwindsgc.com 
Subject: Showy Phlox 
Hi Karen: 
I hope you had a fine Thanksgiving holiday. 
I was curious how things are going with the conservation easement discussions with Walt's 
project, 'Showy Phlox'. Apparently the conditions as written by Development Services 
indicates a conservation easement will be placed on the entire property except for the 
building envelopes. This approach is much broader than what I had suggested to Walt and 
to LTTV earlier. It does come with broad responsibility to be monitoring on each persons 
10 acre lot rather than the two lots along Dry Creek. Let me know how things are 
proceeding. If this new approach is broader than what is feasible for the Land Trust, 
there may be an opportunity to scale back the Condition that was placed in the staff 
report. The next hearing date is just after Christmas. We should have a sound strategy 
in place by then so the hearing can go smoothly for Walt. I will be out of town Dec 2-11. 
If we need to meet, this Thursday may work well for me. 
You may also want to attend any of the next 3 evening workshops regarding the Ada County 
Comp Plan update. They start @ 6:30. See the attached for more info. 
Tim 
Tim M. Breuer 
Open Space and Trails Coordinator 
da County Parks and Waterways 
049 Eckert Road 
ooise, Idaho 83716 
208) 343-1328 
EXHIBIT 
I c, 
2 
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, OR\GtNAL 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NO. ___ --;::;-;::::--r~"'-
F1LED fl1d± = AM. ______ . P.M._~~---
AUG 1 6 2013 
CHRISTOPHER o. RICH, Clerk 
By KELLE WEGENER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~-
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV OC 1210339 
AFFIDAVIT OF 
TIM A. TARTER 
I, Tim A. Tarter, being first duly sworn upon oath, depose and say: 
1. The statements made herein are of my own personal knowledge and informed 
belief. 
2. I am an attorney-at-law, licensed by the states of Idaho and Arizona, focusing on 
federal tax law advice and litigation before the U.S. Tax "Court, and maintain offices in Boise, 
Idaho and Phoenix, Arizona. 
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3. Prior to engaging in my current private practice, I was an attorney for the Internal 
Revenue Service (IRS) in Boise between 1988 and 1996. 
4. On June 1, 2009, I was engaged by Walter C. Minnick to assist and represent him 
and his wife relating to questions then being raised by the IRS relating to a charitable donation 
claimed in their 2006, 2007 and 2008 federal tax returns for a Conservation Easement granted to 
the Land Trust of Treasure Valley on September 7, 2006. At the time, I had never previously 
represented the Minnicks. 
5. Prior to my involvement, the Minnicks had been notified by a letter dated June 20, 
2008 that their 2006 federal tax return was selected for examination by the IRS with reference to 
the Conservation Easement. A true and compl~te copy of that letter is attached as Exhibit E. 
6. At the time I was engaged it was (and is today) my understanding that Mr. 
Minnick's certified public accountant had met with the IRS Examiner, but were unable to resolve 
the questions and concerns of the Examiner, entirely related to the appraisal and valuation of the 
Conservation Easement. 
7. Shortly after my engagement, on July 8, 2009,. the IRS issued Notices of 
Disallowance to the Minnicks with copies to me, commonly referred to in tax law practice as 
"30-Day Letters" because they require a response from the taxpayer within 30 days. Attached as 
Exhibits F and G are true copies of these Notices, but in the interest of privacy the Exhibits do 
not include the IRS tax calculations. 
8. Attached hereto also as Exhibits F.1 and G.2 are true and complete copies of the 
Schedule A Contribution Lead Sheets (herein "Examiner's Report") which accompanied the 
Notices, explaining on pages 1.5 through 1.9 the IRS Examiner's reasons for recommending 
disallowance of the charitable contribution. 
AFFIDAVIT OF TIM A. TARTER - 2 
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9. On September 17, 2009 the IRS issued a Notice of Deficiency to the Minnicks 
with a copy to me, commonly referred to in tax law practice as a "90-Day Letter," because it 
notifies the taxpayer of the time within which he must file a petition with the United States Tax 
Court (Tax Court) if he intends to challenge the tax deficiency claimed by the IRS. A true copy 
is attached as Exhibit H, but in the interest of privacy this Exhibit does not include the 
calculation of the deficiency amounts then claimed by the IRS. 
10. The 30-Day Letter and, more particularly, the Examiner's Report, raised the 
following alleged reasons for why the Conservation Easement allegedly failed to qualify as a 
charitable conservation deduction: (1) the conservation easement was a quid pro quo 
transaction; (2) the contribution was not "exclusively for conservation purposes," e.g. for 
recreation, to protect fish, wildlife or plant habitat or to preserve open space; (3) the Land Trust 
did not provide written acknowledgment that no goods or services were received in consideration 
for the property granted to the Land Trust; and ( 4) "the appraisal of the property used [a] flawed 
valuation analysis." 
11. Over time, the IRS abandoned some reasons it initially relied upon, such as item 3 
in paragraph 10, above, and added others, as discussed below. 
12. Attached hereto as Exhibits I and J are true and complete copies, respectively, of 
the Petition I filed with the Tax Court on behalf of the Minnicks on December 11, 2009 and the 
Answer filed by the IRS on February 2, 2010. The IRS did not raise any new issues by its 
Answer. 
13. Following filing of the Answer, the case was assigned to the IRS Appeals Office 
in Portland, Oregon for attempted resolution. 
AFFIDAVIT OF TIM A. TARTER - 3 
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14. Attached hereto as Exhibit K is a true and complete copy of a facsimile I received 
from the Appeals Officer for the IRS on June 10, 2010 requesting certain information and 
documents pertaining to the pending litigation. In that facsimile the IRS requested "a copy of 
any and all subordination agreements." 
15. Prior to this request, no question or potential concern had been raised about a 
subordination agreement and none of the communications from the IRS identified this as a 
reason for disallowance. 
16. Sometime thereafter, I was informed by Geoff Wardle with Hawley Troxell Ennis 
and Hawley (Hawley Troxell) that no subordination agreement had been prepared or recorded. 
17. With Mr. Wardle's input and assistance, a subordination agreement was prepared 
and signed, and on September 12, 2011 that agreement was recorded by Hawley Troxell with 
Ada County subordinating the Minnicks' U.S. Bank mortgage to the Conservation Easement. 
18. By an Order dated September 13, 2011, the Tax Court set the Minnicks' case for 
trial on October 4, 2011. 
19. On September 19, 2011, the IRS filed its Pretrial Memorandum with the Tax 
Court, a true and complete copy of which is attached as Exhibit L. There, for the first time in the 
litigation the IRS claimed the subordination requirements of Treas. Reg.§ l.170A-14(g)(2) had 
not been met. 
20. On October 4, 2011, before the first trial witness was called, the IRS filed a 
Motion for Leave to File Amendment to Answer, a true and complete copy of which is attached 
as Exhibit M. Following a brief argument, the Tax Court took the Motion under advisement and 
proceeded with trial. 
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21. In post-trial briefing I opposed the Motion to Amend because, among other 
things, it was untimely, and raised issues not previously alleged, including subordination. A true 
and complete copy of our opposing memorandum is attached as Exhibit N. 
22. Attached hereto as Exhibit 0 is a true and complete copy of the Tax Court's 
Order of January 5, 2012 granting leave to amend, thereby formally allowing subordination as a 
legal issue in the case. 
23. Thereafter, the Tax Court set a briefing schedule for the submission of written 
arguments. But, on April 17, 2012 suspended that schedule in response to a decision issued 
April 3, 2012 in another Tax Court case, Mitchell v. Commissioner, 138 T.C. 16 (2012). 
Mitchell provided new, precedential case law for Tax Court purposes on the question of timely 
subordination. A copy of the Mitchell decision is attached as Exhibit P and a true copy of the 
Order suspending briefing is attached as Exhibit Q. 
24. On July 18, 2012, the Tax Court ordered the parties to limit their arguments in 
post trial reply briefs to (1) whether Petitioners' conservation easement satisfies the 
subordination requirements of the applicable Treasury Regulations, and (2) penalty issues 
previously raised in the parties' opening briefs. A true and complete copy of that Order is 
attached as Exhibit R. 
25. Not until the Tax Court allowed the IRS's amended answer to be filed did 
subordination become a justiciable issue in the Minnicks' case; and not until the Mitchell 
decision did the question of timely subordination become the focal issue, e.g. whether 
subordination had to occur prior to grant of the conservation easement. 
26. Attached hereto as Exhibit S is a true and complete copy of the Tax Court's 
Memorandum Findings of Fact and Opinion issued December 17, 2012, concluding that the 
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conservation easement is not deductible because of failure to meet the subordination requirement 
of the tax regulation. 
27. Attached hereto as Exhibits T and U are a true and complete copy of the Motion 
for Reconsideration of Findings and Opinion I submitted on behalf of the Minnicks on January 
22, 2013, and the Order of the Tax Court of June 20, 2013 denying reconsideration. 
28. The IRS has yet to issue any tax assessment to the Minnicks pursuant to 26 U.S.C. 
Section 6203 or any other provision of the Internal Revenue code, and, to my understanding, the 
IRS will not issue an assessment until the adverse decision of the Tax Court becomes final. 
29. The Minnicks have until September 18, 2013 to file a notice of appeal of the Tax 
Court decision with the Ninth Circuit Court of Appeals, should they elect to do so. Qe 
DATED This L day of August, 2013 
Tim A. Tarter I 
SUBSCRIBED AND SWORN TO Before me, the undersigned Notary Public, this q :±11 
day of August, 2013. 
SALLY ANDERSON 
Notary Public 
State of Idaho 
AFFIDAVIT OF TIM A. TARTER - 6 
Notary Public 
Residing at: ---""""------~~~-....-. 
My Commission Expires: -~__,~~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the I~ of August, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 tW. Bannock St., Ste. 200 
P.o:-Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
AFFIDAVIT OF TIM A. TARTER - 7 
[ ] U.S. Mail 
[ ] Facsimile 
~ Hand Delivered 
[ ] Email 
[ ] UPS Overnight 
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Internal Revenue Service 
Small Business and Self-Employed 
550 West Fort Street 
Boise ID . 83 724 
Dilto: June 20, 2008 
Dear MR & MRS MINNICK: 
Department of the Treasury 
--2006 Form Number: 
1040 
Person ta Contact: 
Andrew AsdeU 
Employee ldentJflcatlon Numt>Gr: 
82-30002 
Contact T.i.phono Number: 
2()8..387-2846 
Fax Number: 
(208) 387-2850 
Your federal income tax retum for the year shown above has been selected for examination. We examine tax 
returns to verify the correctness of income, deductions, exemptions, and credits. 
WHAT°XOU NEED TO DO 
Please call the individual listed above WITHIN 10 DAYS to schedule an appointment. Please call between the 
hours of 8:00am - 4:30pm , Monday through Friday. 
ISSUES TO BE REVIEWED DURING THE EXAMINATION 
Your examination will primarily be focused on the following issues: 
1. Schedule A - Contributions - Conservation Easement 
2. 
3. 
WHAT TO BRING WITH YQU TO TIIE EXAMINATION 
Attached to this letter is ar;i Information Document Request that lists the items on your return to be examined· 
and the supporting items you need to provide. Please include complete copies of your 2005 and 2007 · 
individual income tax returns. You should organize your records according to the issues identified above. For 
additional information see the enclosed Publication 1, Your Rights tu a Taxpayer, and Notice 609, Privacy Act 
Notice. 
Letter 3572 (Rev.10-2003) 
Catalog Number 34402C 
EXHIBIT 
115 
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WHY THE INFORMATION DOCQMENT REQUEST IS IMPORTANT 
It is important that you read and fully understand the attached Information Document Request. It lists the items 
you should bring with you to the appointment To ensure an efficient examination and to save you time, 
please organize the requested items according to the issues identified above in this letter. If you have any 
questions or need additional guidance, please feel free to contact us. 
WHAT TQ EXPECT AT THE EXAMINATION 
The examination is scheduled to last approximately 2.0 hours. During the examination, I will review the 
infonnation you provide. My goal is to complete your examination at the initial meeting. However, depending 
on the reiiults of the initial meeting and the supporting items you provide, I may ask you to provide additional 
information or schedule a follow-up meeting. When the exwnination is completed, you may owe additional 
tax, be due a refund, or there may be no change to your return. 
WHO MAY CO.ME TO THE EXAM!NAIION 
If you filed a joint return, you and/or your spouse may attend. You may also have someone represent you at 
the examination. If you will not attend. with your representative, you must provide a completed Form 2848, 
Power of Attorney, or Form 8821, Ta.t Information Authorization, by the start of the examination. You can 
obtain these forms from our office, from our web site, www.irs.goy. or by calling (800) 829-3676. 
WHAT WILL HAPPEN IF YOU DO NOT BES PO NP 
lf you do not respond tO this letter, we will issue an examination report showing additional tax due. Therefore, 
it is to your advantage to caii and schedule an appointment. If you are uncertain about the records needed or 
the examination process. we will answer your questions when you call to schedule your appointment. 
Enclosures: 
Infonnation Document Request 
Publication 1 
Notice 609 
illk£fil 
Examining Officer 
82-30002 
Letter 3572 (Rev. 10-2003) 
Catalog Number 34402C 
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Form 4564 
D;partmont of the Trtasury - Internal Re\/Qnue Service Request Number 
(Rev. September2000) lnfonnation Document Request 0001 
To: (Nam11 of Taxpayer and Company Division or Branch) Subject 
WALTER C MINNICK & AK LIENHART MINNICK 2006 Examination 
SAIN number 'Submitted to: . 
WALTER C MINNICK & A K 
LIENHART MINNICK 
Pleass ratum Part 2 with 0$tad documents to requester ldenlf/fed below Dates of Previous Requests (mmddyyyy) 
.. Oescnpbon of documents requested 
Tax Perlod(s): 200012 
1) Purchase Contract for tha property included in the easement 
2) Appraisal Report upon which the valuation was based 
Information due by 
Name and Tiiie of Reque 1 ,..un1..,_, 
From: 
Andrew S. Asdell, T 
Offtce Location: 550 'Nest Fort Street 
Boise, ID 83724 
Cll1alog Number 23145K www.lr&.gov Part 1 • Taxpayel's File Copy 
~ Mall In D 
Employee ID numbe( Date (mmddyyyy) 
82-30002 06120/2008 
Phone:208-387-2846 
Fex: (208) 367-2850 
Form 4564 (Rev. 9-2006) 
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Internal Revenue Service Department of the Treasury 
Small Business and Self-Employed 
Date: JUL 0 S 2009 
iiiiiiiiiit 
Form: 
1040 
Tax Perlod(s) Ended and Claim Amount: 
December 31, 2006 $122,447.00 
Date Claim Received: 
December 26, 2007 
Person to Contact: 
Shane Cole 
Contact Telephone Number: 
(208 )387-2849 
Employee ldentlflcaUon Number: 
81-30326 
Last date to Respond to this Letter: 
-, ... "{• 
I LVli:J 
Dear WALTER C & AK LIENHART MINNICK: 
We examined your claim and propose: 
0 Partial disallowance, as shown in the enclosed examination report. If you accept our findings, 
please sign and return the enclosed Form 2297, Waiver Form and Form 3363, Acceptance Form. 
18.J Full disallowance, as shown in the enclosed examination report or at the end of this letter. If you 
accept our findings, please sign and return the enclosed Form 2297, Waiver Form and Form 3363, 
Acceptance Form. 
0 Full disallowance with additional tax due, as shown in the enclosed examination report. If you 
accept our findings, please sign and return the enclosed Form 2297, Waiver Form and the 
examination report. 
Note: If your claim involves a joint return, both taxpayers must sign the form(s). 
If you are a "C" Corporation filer, Section 6621 ( c) of the Internal Revenue Code provides for an interest rate 
2% higher than the standard interest rate on deficiencies of $100,000 or more. 
If you don't agree with our findings, you may request a meeting or telephone conference with the supervisor 
of the person identified in the heading of this letter. If you still don't agree with pur fmdings, we recommend 
that you request a conference with our Appeals Office. If you request a conference, we will forward your 
request to the Appeals Office and they will contact you to schedule an appointment. 
Letter 569 (DO) (Rev. 9-2000} 
Catalog Number 40248G 
EXHIBIT 
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If the proposed change to tax is: 
• $25,000 or less for each referenced tax period; you may send us a letter requesting Appeals 
consideration, indicating what you don't agree with and the reasons why you don't agree. 
• More than $25,000 for any referenced tax period; you must submit a formal protest. 
The requirements fo~ filing a fonnal protest are explained in the enclosed Publication 3498, The 
Examination Process. Publication 3498 also includes infonnation on your Rights as a Taxpayer and the IRS 
Collection Process. 
If you don't respond by the date shown in the heading of this letter, we will process your case based on the 
adjustments shown in the enclosed examination report or the explanations given at the end of this letter. 
If you have any questions, please contact the person whose name and telephone number are shown in the 
heading of this letter. Thank you for your cooperation. 
Enclosures: 
D Examination Report 
Form2297 
~ Form3363 
Publication 3498 
Envelope 
s~~ 
v/. Tamara Williams 
}ti Group Manager 
Letter 569 (DO) (Rev. 9-2000) 
Catalog Number 40248G 
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Reason for Disallowance: 
The valuation report prepared by the IRS Engineer showed no loss in value of the property that the 
conservation easement was placed on resulting in no contribution deduction allowed. 
550 W. Fort St. 
3rd Floor 
Boise ID 83724 
Letter 569 (DO} (Rev. 9-2000} 
Catalog Number 40248G 
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·tt: 
Taxpayer Name: MINNICK, WALTER C &AK 
LIENHART 
Examiner: Cole, Shane 
TIN: 
Tax Form: Date: 6/30/2009 
Tax Year: 
Schedule A Contributions Lead Sheet 
Tax Period Per Return Per Exam Adjustment Reference 
200612 24,338.00 24,338.00 .00 401-2.1-2 
Conclusion: (Reflects the final determination on the issue.) 
Mr. & Mrs. Minnick claimed a charitable donation of a conservation easement through an 
amended 1040X return for the 2006 tax year. The taxpayers owned 100% of the property the 
easement was placed upon for an alleged conservation easement supposedly worth $941, 000. 
Due to AGI limitations, the taxpaye·rs did not claim the full deduction in 2006 and carried it over 
to 2007 and 2008. The deduction is disallowed for several reasons. The taxpayers have not 
demonstrated that the easement met the statutory requirements for a conservation contribution. 
A contemporaneous written acknowledgment evidencing what the taxpayers received in 
exchange has not been provided. Finally, they have not been able to prove the value of the 
alleged donation. The supposed values of the property after the easement, as provided by an 
appraiser, are not representative of what the properties have been sold and listed for. The 
sales prices were unchanged after the restrictions. 
The following techniques are not intended to be all-inclusive nor are they mandatory steps to be 
followed. Judgment should be used in selecting the techniques that apply to each taxpayer. 
Audit Steps: (Document audit steps taken or to be taken.) Workpaper Reference 
1. Determine allowable contributions. 401-2.1-2 
Facts: (Document the relevant facts.) 
• The property was acquir~d by the taxpayer (Mr. Minnick and his previous wife) and 
Doug & Jean Porter (husband and wife}, in June 1979. The partnership was dissolved 
between the Minnicks and Porters in Jyl)e 1983; the subject property was acquired by 
Mr. Minnick at this time, granting him 100% ownership in the land. The property is 
located off North Cartwright Road which abounds the property to the east and south and 
Dry Creek to the North; it is about 1 miles east of the Hidden Springs subdivision in Ada 
County, NW Boise, ID. 
• The subject property is commonly known as Showy Phlox Estates which is 
approximately ,73.81 acres in size, irregular shaped, and has historically been used as 
dry grazing land for cattle. The property is currently improved with paved roads and 
typical utility stub outs to each lot in the subdivision. The property has minimal frontage 
of Dry Creek with significant slopes exceeding the 15% limitation for building envelopes 
allowed by the county. The final plat for the Showy Phlox Estate Subdivision has 
designated building envelopes for each lot varying in size due to the amount of available 
ground not .exceeding the 15% slope limitation. 
• The conservation easement is transferable and was made September 7, 2006 between 
Mr. Minnick (Grantor) and the Land Trust of Treas4re Valley, Inc. (Grantee). The stated 
purpose of the Easement is that the Open Space will be retained forever in its natural 
condition by preserving the Conservation Values and to prevent any use of the Property 
that will significantly impair or interfere with the Conservation Values of the Property. 
The Easement does not ~pply to uses of or activities on or withiffthe Building Envelopes 
or the Additional Easements, and Grantor retains the full fee interest in the Building 
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Envelopes and the areas subject to the Additional Easements. Granter reserves for 
himself and his personal representatives, heirs, successors, and assigns, all rights 
accruing from Grantor's retained ownership of the Open Space (subject to this 
Easement), including the right to engage or permit or invite others to engage In all uses 
and activities on the Open Space that are not expressly prohibited herein, are not 
inconsistent with the purpose of this Easement, and will not result in injury to or 
destruction of the Conservation Values of the Open Space. 
• The subject property is not easily accessible by the public. The land is located off of 
Cartwright Road with 2 access roads to the property. The 1st road allows access to the 
lower 2 lots only (Lot 1 and Lot 2, relatively flat pastureland), the main road is North 
Blazing Star Lane which provides access to the rest of the properties; however, there is 
a gate located across this road thus restricting vehicle access. 
• It appears Mr. Minnick originally acquired the property with the idea of developing it as 
evidenced by the land improvements made during 1979 through 1981 (power, gravel 
and road work, fencing, ect.). 
• The site was developed into (7) 10 +/-acre lots. The highest and best use before and 
after the donation remained the same; (7) 1 O +/- acre lots. Nothing has changed with 
respect to the lot size or the placement of the building envelopes. Lot 1 of the property 
was sold and the other lots are being sold as +/- 10 acre lots. Since the highest and 
best use of the subject property encumbered has not changed as a result of the 
conservation easement, the comparable sales utilized to estimate the "before" value can 
be the same comparable sales used to estimate the ~after" value of the subject property. 
• The "after" easement value was figured based on the following building site acreage for 
the subdivision which totaled 14. 76 acres: Lot 1 with 6.33 acres, lot 2 with 2.97 acres, 
Lot 3 with 1.3 acres, Lot 4 with .92 acres, lot 5 with .77 acres, Lot 6 with .67 acres, Lot 7 
with 1. 79 acres. The appraiser divided the total building site acreage of 14. 76 by the (7) 
lots thus changing the property from (7) 10 +/- acre lots to (7) 2 +/- acre lots. This 
resulted in no value being given to the remaining acreage which is unbuildable yet still 
owned by the purchaser of the lots. 
• Lot 1 was purchased and sold to Laura Ann Johnston on the same day as the 
conservation easement was granted, September 7, 2006. Johnston was aware that Lot 
1 was going to be encumbered by the conservation easement when she was dealing 
with Mr. Minnick. Johnston paid the original asking price (prior to the easement being 
placed on the property) of$ § br the lot even though she knew that the lot would 
later be encumbered. 
• Lot 2 was sold in 2008 to. Mr. Minnick's son (Adam and his wife) and daughter, (Amy and 
her husband} for $ I I 1 his was a related party transaction and the selling price is 
assumed to have been discounted below the fair market value. 
• Mr. Minnick pulled Lot 7 off the market for his own use. This was the premier property at 
the top of the subdivision with the best views. The remaining lots for sale have the 
following listing prices: Lot 3 for$-- Lot 4 for $b F I Lot 5 for$ •a a and 
lot 6 for $ The estimated "after" value for all lots in the a raisal were 
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ach With the exception of Lot 1 which sold for $ 
~~!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!'!!!~ 
• Mr. & Mrs. Minnick filed their original 2006 tax return by the 4/15/2007 deadline. The 
conservation easement granted on the subject property went into effect September 7, 
2006 requiring· the taxpayers to file an amended return through form 1040X in order to 
claim a tax refund for the conservation easement deduction. On their 2006 1040X, the 
taxpayers claimed a charitable contribution deduction, attributable to the conservation 
easement. The conservation deduction Glaimed on the 2006 1040x was ·for $••• 
due to AGI limitations the 9ed~ction wal? limited to $~ith $ carried 
forward to be used in 2007 for $ I d ~and 2008 for $._..,The contribution 
carryover generated from the conservation deduction was used in full on the 2008 tax 
return. 
• There was no contemporaneous written acknowledgment of the contribution attached to 
the 2006. 1040X return as required by IRC 170(f)(8)(A) & (B). 
Law: Tax Law, Re ulations, court cases, and other authorities. If Una reed, include A~ ument. 
Argument: 
IRC Section:§ 170(a) ALLOWANCE OF DEDUCTION. - . 
170(a}(l) GENERAL RULE. -There shall be allowed as a deduction any charitable contribution 
(as defined in subsection (c)) payment of which is made within the taxable year. A charitable 
contribution shall be allowable as a deduction only if verified under regulations prescribed by the 
Secretary. 
170(c) CHARITABLE CONTRIBUTION DEFINED. -For purposes of this section, the tenn 
"charitable contribution" means a contribution or gift to or for the use of -
(2) A corporation, trust, or community chest, fund, or foundation -
(A) created or organized in the United States or in any possession thereof, or under the law of the 
United States, any state, or the District of Columbia, or any possession of the United States; 
(B) organized and operated exclusively for religious, charitable, scientific, literary, or 
educational purposes, or to foster national or international amateur sports competition (but only 
if no part of its activities involve the provision of athletic facil.ities or equipment), or for the 
prevention of cruelty to children or animal~~ 
·)~.~.-·+· ·l!l (C) no part of the net earnings of which inures to the benefit of any private shareholder or 
individual; and · 
(D) which is not disqualified for tax exemption under section 50l(c)(3) by reason of attempting 
to influence legislation, and which does not participate in , or intervene in (including the 
publishing or distributing of statements), any political campaign on behalf of (or in opposition 
to) any candidate for public office. 
170(f)(3)(A) IN GENERAL -In the case Gtia1<00ntribution (nc*matle,by a transfer tzy.iirust) of an 
interest in propert~ consists of less than the taxpayer's entire interest in such property, a 
deduction shall be allowed under this section onl to the extent that the value of the interest 
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contributed would be as a deduction under this section if such interest had been transferred to a 
trust. For purposes of this subparagraph, a contribution by a taxpayer of the right to use property 
shall be treated as a contribution of less than the taxpayer's entire interest in such property. 
(B) EXCEPTIONS-Subparagraph (A) shall not apply tC>-' 
(iii) a qualified conservation contribution. 
170(h) QUALIFIED CONSERVATION CONTRIBUTION.---
(1) IN GENERAL. -For purposes of subsection (f)(3)(B)(iii), the term "qualified conservation 
contribution" means a contribution -
(A) of a qualified real property interest, 
(B) to a qualified organization, 
(C) exclusively for conservation purposes. 
(2) QUALIFIED REAL PROPERTY INTEREST. -For purposes this subsection, the term "qualified 
real property interest" means any of the following interests in real property: 
(C) a restriction (granted in perpetuity) on the use which may be made of the real property. 
(4) CONSERVATION PURPOSE DEFINED. -
(A) IN GENERAL. -For purposes of this subsection, the term "conservation purpose" 
means-
(i) the preservation ofland areas for outdoor recreation by, or the education of, the general 
public, 
(ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem, 
(iii) .the preservation ·of open space (.including farmland and forest land) where such 
preservation is-
(1) for the scenic enjoyment of the general public, or 
(II) pursuant to a clearly delineated Federal, State, or local government conservation 
policy, 
and will yield' a significant public benefit, or 
(iv) the preservation of a historically important land area or certified historic structure. 
l70(J)(8)(A) GENERAL RULE. -No deduction shalJ be alJowed under subsection (a) for any 
contribution of $250 or more unless the taxpayer substantiates the contribution by a 
contemporaneous written acknowledgment of the contribution by the donee organization that 
meets the requirements ~f subparagraph (B). 
170(f)(8)(B) CONTENT OF ACKNOWLEDGEMENT. -An acknowledgement meets the requirements 
of this subparagraph if it includes the following information: · 
. (i) The amount of cash and a description (but not value) of any property other than 
cash contributed. 
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(ii) Whether the donee organization provided any goods or services in consideration, 
in whole or in part, for any property described in clause (i). 
(iii) A description and good faith estimate of the value of any goods or services 
referred to in clause (ii) or, if such goods or services consist solely of intangible religious 
benefits, a statement to that effect. 
For purposes of this subparagraph, the tenn "intangible religious benefit" means any 
intangible religious benefit which is provided.by an organization organized exclusively for 
religious purposes and which generally is not sold in a commercial transaction outside the 
donative context. 
170(.t)(S)(C) CONTEMPORANEOUS. -For purposes of subparagraph (A), an acknowledgment shall 
be considered contemporaneous if the taxpayer obtains the acknowledgment on or before the 
earlier of---
(i) the date on which the taxpayer files a return for the taxable year in which the contribution 
was made, or 
(ii) the due date (including extensions) for filing such return. 
The taxpayers' transfer of an easement to the Land Trust of Treasure Valley, Inc. fails 
to qualify as a charitable contribution deduction for numerous reasons. The new easement 
does not satisfy the exception to the prohibition of partial gift interests for a "qualified 
conservation contribution." The new easement has not been shown to be exclusively for 
contribution purposes. The taxpay~rs have not been able to demonstrate that they properly 
substantiated a donation. Finally, the value of the easement (or the difference between the pre 
and post easement value of the property) was grossly overstated, leaving no reduction in value 
from pre to post easement resulting in no deduction allowable. The easement itself, had no 
affect on the alleged highest and best use of the property since the best use of the property was 
·for (7) 1 O+/- acre lots which were still permitted under the easement. Most significant is that 
that Lot 1 was marketed by the taxpayers and sold at arm's length to a third party at the listed 
price agreed upon before the new conservation was created. 
Failure to make a charitable gift or donation. I.R.C. § 170 generally allows a taxpayer a 
deduction for any charitable contribution, as defined in section 170( c), made during the 
taxable year. I.R.C. § 170( c) defines the term "charitable contribution" as "a contribution or 
gift" to or for the use of certain specified organizations. There is no questio!l that the L~d 
Trust of Treasure Valley, Inc is a qualified organization to receive conservation contributions 
satisfying the requirements of I.R.C. § l 70(h){3). However, a payment of money or transfer 
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of property generally cannot constitute a charitable contribution if the contributor expects a 
substantial benefit in return, or a quid pro quo. United States v. Am. Bar Endowment, 477 
U.S. 105, 116, (1986); see also Transamerica Corp. v. United States, 902 F.2d 1540, 1543 
(Fed. Cir. 1990); Singer Co. v. United States, 196 Ct. Cl. 90, 449 F.2d 413 (1971) (sewing 
machine manufacturer not entitled to charitable contribution deduction for sale of sewing 
machines to public schools at discount, given the expectation that students' use would result in 
future increases in sales); Murphy v. Commissioner, 54 T.C. 249, 254 (1970) (no charitable 
contribution deduction for payment to effect adoption of child). Gifts are payments made with 
no expectation of a financial return commensurate with the amount of the gift. Hernandez v. 
Commissioner, 490 U.S. 680, 690 (1989). Furthermore, the Supreme Court has said that in 
ascertaining whether a given payment or property transfer was made with the expectation of 
any return benefit or quid pro quo, the courts look to the external, structural features of the 
transaction, whiCh obviates the need for imprecise inquiries into the motivations of individual 
taxpayers. Id., at 690-91, 
In this case, the taxpayers had already marketed the property and received an offer and 
began an escrow to close on the transaction before the conservation easement was in place. 
Interviews with the buyer and the real.estate agent involved in the transaction (sale of Lpt 1) 
confirm that the property was marketed at the listed contract price of $615,000 prior to the 
easement being in place and later sold for the listed price on the same date as the easement, 
September 7, 2006. 
Furthermore, even if the transaction could pass the American Bar Endowment and 
Hernandez tests and been deemed a contribution or gift under I.R.C. § l 70(a), these 
circumstances prohibit a deduction for a conservation contribution. When a donor or a 
related person receives or can expect to receive financial or economic benefits that are greater 
than those that will inure to the general public from the transfer, then no deduction is 
allowable. Treas. Reg.§ 1.170A-14(h)(3)(i). 
Not a qualified conservation contribution. Although l.R.C. § l 70(a)(l) aJlows a deduction 
for a charitable contribution made during the taxable year, generally, I.R.C. § l 70(t)(3) does 
not permit a deduction for a charitable gift of property consisting ofless than the donor's 
entire interest in that property. One exception applies in the case of a "qualified conservation 
contribution." I.R.C. § I 70(f)(3)(B)(iii). (th~ other exceptions are not applicable to these 
taxpayers easement to the Land Trust of Treasure Valley, Inc). A contribution of real 
property may constitute a qualified conservation contribution if: ( 1) The real property is a 
"qualified real property interest"; (2) the donee is a "qualified organization"; and (3) the · 
contribution is "exclusively for conservation purposes." l.R.C. § I 70(h)( 1 ); Treas. Reg. 
§I. I 70A-I 4(a). To be a qualified conservation contribution, all three requirements must be 
met. A contribution is made "exclusively for conservation purposes" if it meets the tests of 
I.R.C. § l 70(h)(4) and (5). This requirement has two parts. First, acontribution is for a 
conservation purpose if it: (I) Preserves land for the general public's outdoor recreation or 
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education; (2) protects a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem (the natural habitat requirement); (3) preserves open space either for the scenic 
enjoyment of the general public or pursuant to a Federal, State, or local governmental 
conservation policy and yields a significant public benefit (the open space requirement); or (4) . 
preserves a historically important land area or a certified historic structure (the historic 
preservation requirement). I.R.C. § l 70(h)( 4)(A), Treas. Reg. § l. l 70A-I 4( d)(l ). Second, the 
"exclusively for conservation purposes requirement" may be met only if the conservation 
purpose is protected in perpetuity. I.R.C. § l 70(h)(5)(A), Treas. Reg. § l. l 70A.:14(a). 
The Easement states "Grantee agrees by accepting this grant, to honor the intentions of 
Grantor stated herein, and to preserve and protect in perpetuity the Conservation Values of the 
Open Space for the benefit of this generation and future generation". However, under the 
amendments it states "if circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Grantor and Grantee or their assigns are free to 
jointly amend this Easement in writing provided all parties agree to any such amendment or 
modification". 
The taxpayers' creation of a conservation easement, while perhaps satisfying the 
definitions oflocal law under the Idaho Uniform Conservation Act (Idaho Code.§§ 55-2101 
through 55-2109), does not satisfy the requirements of the Internal Revenue Code. First, the 
easement does not provide for the preservation of land areas for outdoor recreation or 
education of the general public. 2(c) of the easement agreement provides "To allow public 
access to the Open Space which does not unreasonably interfere with the Grantor's use and 
quiet enjoyment of the Property". The public access is further limited by a gate across the 
main road into the subdivision, North Blazing Star Lane, and the majority of the property has 
slopes that exceed 15%. 
Second. The easement does not qualify as preserving a historically important land area 
or certified historic structure. There was no structure at the time. 
Third. There is no evidence that the easement contributed to the preservation of a 
natural habitat for fish, wildlife, or plants, or ecosystem. While the easement cites that the 
land includes "a portion of a natural stream known as Dry Creek, riparian areas, and adjacent 
hillsides which together possess important watershed values, wetlands, natural scenery; and 
wildlife habitat" there is no evidence this ·easement alters protections or limitations already in 
place. The native plants, wetlands, etc. are contained within the steep topography which 
already could not be developed. In fact, the only land that practically speaking could be 
restricted from development were the building envelopes located on each of the 7 lots that the 
easement specifically allowed for development. The easements provides that the grantors 
"has subdivided or intends to subdivide the Property into 7 lots which shall have a designated 
area of land upqn which construction of a residential dwelling and associated facilities may be 
constructed". The easement is no more specific on the size of the structures, or the amount of 
land that could be used for "landscaping." Likewise, while wildlife is mentioned; the property 
is located directly off the main road and there were no sightings of wildlife during a tour. of the 
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property. Since the 2006 easement did not prohibit fencing off the property and specifically 
allowed residential building, it has not been shown how the easement helped pres"erve the 
wildlife and plants in areas that otherwise could not have been developed. 
Fourth. The preservation of open space is defeated because there is no scenic 
enjoyment of the general public and (2) that the open space preservation was pursuant to a 
clearly delineated government conservation policy. There is no evidence that the easement 
was established pursuant to a governmental policy concerning open space. 
Failure to substantiate. A charitable contribution is allowable as a deduction only if verified 
under regulations prescribed by the Secretary, I.R.C. § l 70(a){I ), including certain 
substantiation requirements provided in Treas. Reg.§ l.170A-13(c)(2). No deduction for any 
contribution in excess of$ 250 is allowed unless the taxpayer substantiates it by a 
contemporaneous written acknowledgment by the donee organization. I.R.C. § l 70(t)(8). 
Furthermore, the consequences of the failure to obtain a contemporaneous written 
acknowledgment is a complete denial of the charitable deduction. See, Addis v. 
Commissioner, 374 F.3d 881, 887 (91h Cir. 2004). Another one of those requirements is to 
obtain a qualified appraisal. Treas. Reg.§ 1.170A-13(c)(2)(A); Hewitt v. Commissioner, 109 
T.C. 258 (1997), affd. without published opinion 166 F.Jd 332 (4th Cir. 1998). 
These taxpayers have not shown that they obtained the required contemporaneous 
written acknowledgement from the Land Trust of Treasure Valley, Inc. The content of the 
written acknowle<;lgement must include whether the charity provided any goods or services· in 
consideration for the property it received. In the conservation easement the Land Trust of 
Treasure Valley does not acknowledge that it is an organization that can hold qualified 
conservation contributions under I.R.C. § 170(h), nowhere in the Easement signed on. behalf 
of Mr. Minnick and the Land Trust ofTreasure Valley, Inc. in September?, 2006,,does it say 
the Land Trust of Treasure Valley, Inc. is treating the transaction as a gift or contribution. In 
fact, the easement states in part, "NOW THEREFORE, in consideration of the other valuable 
consideration, and the mutual covenants contained herein ... " (emphasis added) implying that 
the Land Trust of Treasure Valley, Inc. provided valuable consideration to the grant ors (the 
taxpayers) in exchange for the easement. lf a' contemporaneous written acknowledgement was 
obtained from the Land Trust of Treasure Valley, Inc., then it should have indicated the 
consideration provided to the taxpayers in exchange for the easement. 
Failure to determine the correct value. A formal valuation report has been done by the 
Internal Revenue Service by Engineer, William Geer, which states that the appraisal of the 
property used flawed valuation analysis to determine the "after" value of the property after the 
easement was placed. When a charitable contribution is made in property other than money, 
the amount of the contribution is generally the fair market value of the property at the time of 
the contribution. Treas. Reg. § I .170A-I ( c)(I ). For the purposes of the contribution of a 
conservation easement, however, when there is no substantial record of sales of comparable 
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easements (which is virtually always the case) the value is difference between.the fair market 
value before granting the restriction and the fair market value after granting the restriction. 
Treas. Reg. § I. l 70A· 14(h)(3). 
The taxpayers' appraiser's conclusions as to the "before" value of the property subject 
to the easement appears reasonable. The appraisal does not show how the Easement placed on 
the property reduces the value, rather than enhancing it or otherwise having no effect. 
Specific citations: 
Taxpayer Position: {If aoo/icab/eJ 
Taxpayers' representatives contend that the conservation easement qualifies as a charitable 
contribution. They assert that the only issue that should be considered is the value placed on 
the contribution. They contend that the IRS Engineer is at the opposite spectrum from the 
original appraiser and have sought an impartial 3rd party appraiser to review both reports and 
give an expert opinion on the value of the easement. 
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Internal Revenue Service 
Small Business and Self -Employed 
Date: 
JUL 0 8 2009 
Dear WALTER C & AK LIENHART MINNICK: 
Department of the Treasury 
Form: 
1040 
Tax Perlod(s) Ended: 
200712 . 200812 
Person to Contact: 
Shane Cole 
Contact Telephone Number: 
(208)387-2849 
Contact Fax Number: 
Employee Identification Number: 
81-30326 
Last Date to Respond to this Letter: 
AUG 7 2009 
We have enclosed an examination report showing proposed changes to your tax for the period(s) shown above. 
Please read the report, and tell us whether you agree or disagree with the changes by the date shown above. 
(This report may not reflect the result of later examinations of partnerships, "S" Corporations, trusts, etc., in 
which you may ha_ve an interest. Changes to those accounts could also affect your tax.) 
What to Do if You Agree with the Proposed Changes 
If you agree with the changes proposed on the examination report, please take the following steps so that we 
may close your case: 
I. Sign and date the enclosed agreement fonn. If you filed a joint reri.un, both taxpayers must sign the form. 
2. Make your check or money order payable to the United States Treasury. Enclose payment for tax, interest 
and any penalties due. You can call the person identified above to detennine the total amount due as of the 
date you intend to make payment. 
3. Return the signed agreement form and payment to us at the address referenced in the Where to Send Your 
Response section of this letter. If you pay the full amount due now, you will limit the amount of interest and 
penalties charged to your account. 
What to Do if You Are Unable to Pay 
If you agree with olir findings, but can only pay part of the bill, please call the person identified above to 
discuss different payment options. 
We may ask you to complete a collection information statement so that we can determine your payment 
options, such as paying in installments. You can also write to us or visit your nearest IRS office to explain your 
circumstances. 
If you do not enclose payment for the additional tax, interest, and any penalties, we will bi11 you for the unpaid 
amounts. If you are a "C" Corporation, Section 662l(c) of the Internal Revenue Code provides that an interest 
rate 2% higher than the standard rate of interest will be charged on deficiencies of $100,000 or more. 
What to Do if You Do Not Agree with the Proposed Changes 
If after reviewing the proposed changes on the examination report you do not agree, you may request a meeting 
or telephone conference with the supervisor of the person identified in the heading of this letter. If you still do 
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not agree after the meeting or telephone conference, you can request a conference with our Appeals Office. If 
the total proposed change to your tax and penalties is: 
• $25,000 or less for each referenced tax period, send us a letter requesting consideration by Appeals. Indicate 
the issues you don't agree with and the reasons why you don't agree. If you don't want to write a separate 
letter, you can complete the enclosed Form 13683, Statement of Disputed Issues, and return it to us. 
• More than. $25,000 for any ref~renced tax period; you must submit a formal protest. 
What to Expect from the Appeals Office 
If you request a conference with our Appeals Office, an Appeals Officer may call you to set up an appointment 
to take a fresh look at your case. The Appeals Office is an independent office and most disputes considered by 
the Appeals Office are resolved informally and promptly. By requesting a conference with our Appeals Offic~, 
you may avoid court costs (such as the Tax Court filing fees), resolve the matter sooner, and/or prevent interest 
and any penalties from increasing on your account. 
If you decide to bypass the Appeals Office and petition the Tax Court directly, your case may be sent to an 
Appeals Office first to try to resolve the issue(s). Certain procedures and rights in court (for example, the 
burden of proof and potential recovery oflegal costs) depend on you fully participating in the administrative 
consideration of your case, including consideration by the IRS Appeals Office. 
If you do not reach an agreement with our Appeals Office or if you do not respond to this letter, we will send 
you another letter that will tell you how to obtain Tax Court Review of your case. 
Where to Send Your Response 
You must mail your signed agreement form, completed Statement of Disputed Issues, or a formal protest to us 
by the response date shown in the heading of this letter. If you decide to request a conference with the 
examiner's supervisor, please make the request by the response date indicated. 
Mail Responses To: Internal Revenue Service 
Attn: 
550 W. Fort St. 
3rd Floor 
Boise ID 83724 
Who to Contact if You Have Questions 
Please contact the person whose name and telephone number appear in the top right hand comer of this letter. 
The enclosed Publication 3498, T1ie Examination Process, includes information on your "Rights as a 
Taxpayer", the "IRS Collection Process" and details the requirements for filing a formal protest. 
Thank you for your cooperation. 
Enclosures: 
Examination Report 
Agreement Forms 
Form 13683 
Publication 3498 
Envelope 
Sincerely y~ ~ 
V ~iams 
~ Group Manager 
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Reference Tax Period Per Return 
1---2=0=-=0=1-=-12=----t--
Per Exam 
401-2.1-2 .00 
200812 .00 401-2.1-2 
Conclusion: Reflects the final determination on the issue. 
Mr. & Mrs. Minnick claimed a charitable donation of a conservation easement through an 
amended 1040X return for the 2006 tax year. The taxpayers owned 100% of the property the 
easement was placed upon for an alleged conservation easement supp.osedly worth $941,000. 
Due to AGI limitations, the taxpayers did not claim the full deduction in 2006 and carried it over 
to 2007 and 2008. The deduction is disallowed for several reasons. The taxpayers have not 
demonstrated that the easement met the statutory requirements for a conservation contribution. 
A contemporaneous written acknowledgment evidencing what the taxpayers received in 
exchange has not been provided. Finally, they have not been able to prove the value of the 
alleged donation. The supposed values of the property after the easement, as provided by an 
appraiser, are not representative of what the properties have been sold and listed for. The 
sales prices were unchanged after the restrictions. 
The following techniques are not intended to be a/I-inclusive nor are they mandatory steps to be 
followed. Judgment should be used in selecting the techniques that apply to each taxpayer. 
Audit Steps: (Document audit steps taken or to. be taken.) 
. . . 
1. Determine allowable contributions. 
Facts: Document the relevant facts. 
Workpaper 
Reference 
401-2.1-2 
• Mr. & Mrs. Minnick filed their original 2006 tax return by the 4/15/2007 deadline. The 
conservation easement granted on the subject property went Into effect September 7, 
2006 requiring the taxpayers to file an amended return through form 1040X in order to 
claim a tax refund for the conservation easement deduction. On their 2006 1040X, the 
taxpayers claimed a charitable contribution deduction, attributable to the conservation 
easement. The conservation deduction claimed on the 2006 1040x was for -
due to AGI limitations the deduction was limited to ~ith -carried 
forward to be used in 2007 for $ I I and 2008 for ~ I The contribution 
carryover generated from the conservation deduction was used in full on the 2008 tax 
return. 
• The property was acquired by the taxpayer (Mr. Minnick and his previous wife) and 
Doug & Jean Porter (husband and wife), in June 1979. The partnership was dissolved 
between the Minnicks and Porters in June 1983; the subject property was acquired by 
Mr. Minnick at this time, granting him 100% ownership in the land. The property is 
located off North Cartwright Road which abounds the property to the east and south and 
Dry Creek to the North; it is about 1 miles east of the Hidden Springs subdivision in Ada 
County, NW Boise, ID. 
• The subject property is commonly known as Showy Phlox Estates which is 
approximately 73.81 acres in size, irr®tifar shaped, and has historically been used as 
dry grazing land for cattle. The property is currently improved with paved roads and 
t ical utilit stub au.ts to each lot in the subdivision. The ro ert has minimal fronta e 
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of Dry Creek with significant slopes exceeding the 15% limitation for building envelopes · 
allowed by the county. The final plat for the Showy Phlox Estate Subdivision has 
designated building envelopes for each lot varying in size due to the amount of available 
ground not exceeding the 15% slope limitation. 
• The conservation easemerit is transferable and was made September 7, 2006 between 
Mr. Minnick (Granter) and the land Trust of Treasure Valley, Inc. (Grantee). The stated 
purpose of the Easement is that the Open Space will be retained forever in its natural 
condition by preserving the Conservation Values and to prevent any use of the Property 
that will significantly impair or interfere with the Conservation Values of the Property. 
The Easement does not apply to uses of or activities on or within the Building Envelopes 
or the Additional Easements, and Granter retains the full fee interest in the Building 
Envelopes and the areas subject to the Additional Easements. Granter reserves for 
himself and his personal representatives, heirs, successors, and assigns, all rights 
accruing from Grantor's retained ownership of the Open Space {subject to this 
Easement), including the right ~o engage or permit or invite others to engage in all uses 
and activities on the Open Space that are not expressly prohibited herein, are not 
inconsistent with the purpose of this Easement, and will not result in injury to or 
destruction of the Conservation Values of the Open .space. 
• The subject property is not easily accessible by the public. The land is located off of 
Cartwright Road with 2 access roads to the property. The 1st road allows access to the 
lower 2 lots only (lot 1 and lot 2, relatively flat pastureland), _the main road is North 
Blazing Star lane which provides access to the rest of the properties; however, there is 
a gate located across this road thus restricting vehicle access. 
• It appears Mr. Minnick originally acquired the property with the idea of developing it as 
evidenced by the land improvements made during 1979 through 1981 (power, gravel 
and road work, fencing, ect.). 
• The site was developed into (7) 10 +/- acre lots. The highest and best use before and 
after the donation remained the same; (7) 1 O +/- acre lots. Nothing has changed with 
respect to the lot size or the placement of the building envelopes. lot 1 of the property 
was sold and the other lots are being sold as +/- 1 O acre lots. Since the highest and 
best use of the subject property encumbered has not changed as a result of the 
conservation easement, the comparable sales utilized to estimate the "before" value can 
be the same comparable sales used to estimate the "after" value of the subject property. 
• The "after" easement value was figured based on the following building site acreage for 
the subdivision which totaled 14. 76 acres: Lot 1 with 6.33 acres, Lot 2 with 2.97 acres, 
Lot 3 with 1.3 acres, lot 4 with .92 acres, lot 5 with .77 acres, lot 6 with .67 acres, lot 7 
with 1. 79 acres. The appraiser divided the total building site acreage of 14. 76 by the (7) 
lots thus changing the property from (7) 10 +/- acre lots to (7) 2 +/- acre lots. This 
resulted in no value being given to the remaining acreage which is unbuildable yet still 
owned by the purchaser of the lots. 
• Lot 1 was purchased and sold to laura Ann Johnston on the same day as the 
conservation easement was granted, September 7, 2006. Johnston was aware that Lot 
1 was going to be encumbered by the conservation easement when she was dealing 
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with Mr. Minnick. Johnston ~riginal asking price (prior to the easement being 
placed on the property) of $-r the lot even though she knew that the lot would 
later be encumbered. 
~ lot 2 was sold in 2008 to Mr. Minnick's son (Adam and his wife) and daughter, (Amy and 
her husband) for $- This was a related party transaction and the selling price is 
assumed to have been discounted below the fair market value.· 
• Mr. Minnick pulled lot 7 off the market for his own use. This was the premier property at 
the top of the subdivision with ·the best views, The remaining lots for sale have the 
. following ligng srices: Lot 3 for $ 0 J 9 Lot 4 for $ .... Lot 5 for $ • t and 
lot 6 for $ The estimated "after''" value for allTots~raisal were 
~each with the exception of Lot 1 which sold for ~ 
• There was no contemporaneous written acknowledgment of the contribution attached to 
the 2006 1040X return as required by IRC 170(f)(8)(A) & (8). 
Law: (Tax Law, Regulations, court cases, and other authorities. If Unagreed, include Argument.) 
Argument: 
IRC Section:§ 170(a) ALLOWANCE OF DEDUCTION. -
170(a)(1) GENERAL RULE. -There shall be allowed as a deduction any charitable contribution 
(as defined in subsection (c)) payment of which is made within the taxable year. A charitable 
contribution shall be allowable as a deduction only if verified under regulations prescribed by the 
Secretary. 
170(c) CHARITABLE CONTRIBUTION DEFINED. -For purposes of this section, the term 
"charitable contributi<:m" means a contribution or gift to or for the use of -
(2) A corporation, trust, or community chest, fund, or foundation -
(A) created or organized in the United States or in any possession thereof, or under the law of the 
United States, any state, or the District of Columbia, or any possession of the United States; 
(B) organized and operated exclusively for religious, charitable, scientific, literary, or 
educational purposes, or to foster national or international amateur sports competition (but only 
if no part of its activities involve the provision of athletic facilities or equipment), or for the 
prevention of cruelty to children or animals; 
(C) no part of the net earnings of which inures to the benefit of any private shareholder or 
individual; and 
(D) which is not disqualified for tax exemption under section 501(c)(3) by reason of attempting 
to influence legislation, and which does not participate in ' or intervene in (including the 
publishing or distributing of statements), any political campaign on behalf of (or in opposition 
to) any candidate for public office. 
170(t)(J)(A) IN GENERAL. -In the case of a contribution (not made by a transfer in trust) of an 
interest in property which consists ofless than the taxpayer's entire interest in such property, a 
deduction shall be allowed under this section only to the extent that the value of the interest 
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contributed would be as a deduction. under this section if such interest had been transferred to a 
trust. For purposes of this subparagraph, a contribution by a taxpayer of the right to use property 
shall be treated as a contribution ofless than the taxpayer's entire interest in such property. 
(B) EXCEPTIONS-Subparagraph (A) shall not apply to-
(iii) a qualified conservation contribution. 
170(h) QUALIFIED CONSERVATION CONTRIBUTION.---
(1) IN GENERAL. -For purposes of subsection (f)(3)(B)(iii), the term "qualified conservation 
contribution" means a contribution -
(A) of a qualified real property interestL 
(B) to a qualified organization, 
(C) exclusively for conservation purposes. 
(2) QUALIFIED REAL PROPERTY INTEREST. -For purposes this subsection, the term "qualified 
real property interest" means any of the following interests in real property: 
(C) a restriction (granted in perpetuity) on the use which may be made of the real property. 
(4) CONSERVATION PURPOSE DEFINED. -
(A) IN GENERAL. -For purposes of this subsection, the term "conservation.purpose" 
means-
(i) the preservation of land areas for outdoor recreation by, or the education of, the general 
public, 
(ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem, 
(iii) the preservation of open space (including farmland and forest land) where such 
preservation is-
( I) for the scenic enjoyment of the general public, or 
(II) pursuant to a clearly delineated Federal, State, or local government conservation 
policy, 
and will yield a significant public benefit, or 
(iv) the pres.ervation of a historically important land area or certified historic structure. 
170(t)(8)(A) GENERAL RULE. -No deduction shall be allowed under subsection (a) for any 
contribution of $250 or more unless the taxpayer substantiates the contribution by a 
contemporaneous written acknowledgment of the contribution by the donee organization that 
meets the requirements of subparagraph (B). 
170(t)(8)(B) CONTENT OF ACKNOWLEDGEMENT. -An acknowledgement meets the requirements 
of this subparagraph if it includes the following information: 
(i) · The amount of cash and a description (but not value) of any property other than 
cash contributed. 
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(ii) Whether the donee organization provided any goods or services in consideration, 
in whole or in part, for any property described in clause (i). 
(iii) A description and good faith estimate of the value of any goods or services 
referred to in clause (ii) or, if such goods or services consist solely of intangible religious 
benefits, a statement to that effect. 
For purposes of this subparagraph, the term "intangible religious benefit" means any 
intangible religious benefit which is provided by an organization organized exclusively for 
religious purposes and which generally is not sold in a commercial transaction outside the 
donative context. 
· 170(f)(8)(C) CONTEMPORANEOUS. -For purposes of subparagraph (A), an acknowledgment shall 
be considered contemporaneous if the taxpayer obtains the acknowledgment on or before the 
earlier of---
(i) the date on which the taxpayer files a return for the taxable year in which the contribution 
was made, or 
(ii) the due date (including extensions) for filing such return. 
The taxpayers' transfer of an easement to the Land Trust of Treasure Valley, Inc. fails 
to qualify as a charitable contribution deduction for numerous reasons. The new easement 
does not satisfy the exception to the prohibition of partial gift interests for a "qualified 
conservation contribution." The new easement has not been shown to be exclusively for 
contribution purposes. The taxpayers have not been able to demonstrate that they properly 
substantiated a donation. Finally, the value of the easement (or the difference between the pre 
and post easement value of the property) was grossly overstated, leaving no reduction in value 
from pre to post easement resulting in no deduction allowable. The easement itself, had no 
affect on the alleged highest and best use of the property since the best use of the property was 
for (7) 10+/- acre lots which were still permitted under the easement. Most significant is that 
that Lot I was marketed by the taxpayers and sold at arm's length to a third party at the listed 
pri~e agreed upon before the new conservation was created. 
Failure to make a charitable gift or donation. l.R.C. § 170 generally allows a taxpayer a 
deduction for any charitable contribution, as defined in section I 70(c), made during the 
taxable year. l.R.C. § l 70(c) defin~s the term "charitable contribution" as "a contribution or 
gift" to or for the use of certain specified organizations. There is no question that the Land 
Trust of Treasure Valley, Inc is a qualified organization to receive conservation contributions 
satisfying the requirements of I.R.C. § I 70(h)(3). However, a payment of money or transfer 
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of property generally cannot constitute a charitable contribution if the contributor expects a 
substantial benefit in return, or a quid pro quo. United States v. Am. Bar Endowment, 4 77 
U.S. 105, 116, (1986); see also Transamerica Corp. v. United States, 902 F.2d 1540, 1543 
(Fed. Cir. 1990); Singer Co. v. United States, 196 Ct. Cl. 90, 449 F.2d 413 (1971) (sewing 
machine manufacturer not entitled to charitable contribution deduction for sale of sewing 
machines to public schools at discount, given the expectation that students' use would result in 
·future increases in sales); Murphy v. Commissioner, 54 T.C. 249, 254 (1970) (no charitable 
contribution deduction for payment to effect adoption of child). Gifts are payments made with 
no expectation of a financial return commensurate with the amount of the gift. Hernandez v. 
Commissioner, 490 U.S. 680, 690 (1989). Furthermore, the Supreme Court has said that in 
ascertaining whether a given payment or property transfer was made with the expectation of 
any return benefit or quid pro quo, the courts look to the external, structural features of the 
transaction, which obviates the need for imprecise inquiries into th~ motivations of individual 
taxpayers. Id., at 690-91. 
In this case, the taxpayers had already marketed the property and received an offer and 
began an escrow to close on the transaction before the conservation easement was in place. 
Interviews with the buyer and the real estate agent involved in the transaction (sale of Lot 1) 
confirm that the property was marketed at the listed contract price of$615,000 prior to the 
easement being in place and later sold for the listed price on the same date as the easement, 
September 7, 2006. 
Furthermore, even if the transaction could pass the American Bar Endowment and 
Hernandez tests and been deemed a contribution or gift under I.R.C. § 170(a), these 
circumstances prohibit a deduction for a conservation contribution. When a donor or a 
related person receives or can expect to receive financial or economic benefits that are greater 
than those that will inure to the general public from the transfer, then no deduction is 
allowable. Treas. Reg. § l. l 70A-l 4(h)(3)(i). 
Not a qualified conservation contribution. Although I.R.C. § l 70(a)(l) allows a deduction 
for a charitable contribution made during the taxable year, generally, I.R.C. § l 70(f)(3) does 
not permit a deduction for a charitable gift of property consisting of less than the donor's 
entire interest in that property. One exception applies in the case of a "qualified conservation 
contribution." I.R.C. § I 70(f)(3)(B)(iii). (the other exceptions are not applicable to these 
taxpayers easement to the Land Trust of Treasure Valley, Inc). A contribution of real 
property may constitute a qualified conservation contribution if: (I) The real property is a 
"qualified real property interest"; (2) the donee is a "qualified organization"; and (3) the 
contribution is "exclusively for conservation purposes." I.R.C. § l 70(h)( I); Treas. Reg. 
§1.l 70A-14(a). To be a qualified conservation contribution, all three requirements must be 
met. A contribution is made "exclusively for conservation purposes" if it meets the tests of 
I.R.C. § 170(h)(4) and (5). This requirement has two parts. First, a contribution is for a 
conservation purpose if it: (I) Preserves land for the· general oublic's outdoor recreation or 
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education; (2) protects a relatively natural habitat of fish, wildlife, or plants, or similar 
ecosystem (the natural habitat requirement); (3) preserves open space either for the scenic 
enjoyment of the general public or pursuant to a Federal, State, or local governmental 
conservation policy and yields a significant public benefit (the open space requirement); or (4) 
preserves a hist.orically important land area or a certified historic structure (the historic 
preservation requirement). I.R.C. § l 70(h)( 4)(A), Treas. Reg. § l. l 70A-l 4( d)( 1 ). Second, the 
"exclusively for conservation purposes requirement" may be met only if the conservation 
purpose is protected in perpetuity. I.R.C. § l 70(h)(5)(A), Treas. Reg. § l.l 70A-l 4(a). 
The Easement states "Grantee agrees by accepting this grant, to honor the intentions of 
Grantor stated herein, and to preserve and protect in perpetuity the Conservation Values of the 
Open Space for the benefit of this generation and future generation". However, under the 
amendments it states "if circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Grantor and Grantee or their assigns are free to 
jointly amend this Easement in writing provided all parties agree to any such amendment or 
modification". · 
The taxpayers' creation of a conservation easement, while perhaps satisfying the 
definitions of local law under the Idaho Uniform Conservation Act (Idaho Code. §§ 55-2101 
through 55-2109), does not satisfy the requirements of the Internal Revenue Code. First, the 
easement does not provide for the preservation of land areas for outdoor recreation or 
education of the general public. 2(c) of the easement agreement provides "To allow public 
access to the Open Space which does not 1:1nreasonably interfere with the Grantor's use and 
quiet enjoyment of the Property". The public access is further limited by a gate across the 
main road into the subdivision, North Blazing Star Lane, and the majority of the property has 
slopes that exceed 15%. 
Second. The easement does not qualify as preserving a historically important land area 
or certified historic structure. There was no structure at the time. 
Third. There is no evidence that the easement contributed to the preservation of a 
natural habitat for· fish, wildlife, or plants, or ecosystem. While the easement cites that the 
land includes "a portion of a natural stream known as Dry Creek, riparian areas, and adjacent 
hillsides which together possess important watershed values, wetlands, natural scenery, and 
wildlife habitat" there is no evidence this easement alters protections or limitations already in 
place. The n~tive plants, wetlands, etc. are contained within the steep topography which 
already cou_ld not be developed. In fact, the only land that practically speaking could be 
restricted from development were the building envelopes located on each of the 7 lots that the 
easement specifically allowed for development. The easements provides that the grantors 
"has subdivided or intends to subdivide the Property into 7 lots which shall have a designated 
area of land upon which construction of a residential dweJling and associated facilities may be 
constructed". The easement is no more specific on the size of the structures, or the amount of 
land that could be used for "landscaping." Likewise, while wildlife is mentioned; the property 
is located directly off the main road and there were no sightings of wildlife during a tour of the 
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property. Since the 2006 easement did not prohibit fencing off the property and specifically 
allowed residential building, it has not been shown how the easement helped preserve the 
wildlife and plants in areas that otherwise could not have been developed. 
Fourth. The preservation of open space is defeated because there is no scenic 
enjoytrient of the general public and (2) that the open space preservation was pursuant to a 
clearly delineated government conservation policy. There is no evidence that the easement 
was established pursuant to a governmental policy concerning open space. 
Failure to substantiate. A charitable contribution is allowable as a deduction only if verified 
under regulations prescribed by the Secretary, I.R.C. § 170(a)(I), including certain 
substantiation requirements provided in Treas. Reg.§ 1.170A-13(c)(2). No deduction for any 
contribution in excess of$ 250 is allowed unless the taxpayer substantiates it by a 
contemporaneous written acknowledgment by the donee organization. 1.R.C. § 170(f)(8). 
Furthermore, the consequences of the failure to obtain a contemporaneous written 
acknowledgment is a complete denial of the charitable deduction. See, Addis v. 
Commissioner, 374 F.3d 881, 887 (91h Cir. 2004). Another one of those requirements is to 
obtain a qualified appraisal. Treas. Reg.§ l.170A-13(c)(2)(A); Hewitt v. Commissioner, 109 
T.C. 258 (1997), affd. without published opinion 166 F.3d 332 (4th Cir. 1998). 
These taxpayers have not shown that they obtained the required contemporaneous 
written acknowledgement from the Land Trust of Treasure Valley, Inc. The content of the 
written acknowledgement must include whether the charity provided any goods or services in 
consideration for the property it received. In the conservation easement the Land Trust of 
Treasure Valley does not acknowledge that it is an organization that can hold qualified 
conservation contributions under I.R.C. § l 70(h), nowhere in the Easement signed on behalf 
of Mr. Minnick and the Land Trust of Treasure Valley, Inc. in September 7, 2006, does it say 
the Land Trust of Treasure Valley, Inc. is treating the transaction as a gift or contribution. In 
fact, the easement states in part, "NOW THEREFORE, in consideration of the other vaJuable 
consideration, and the mutual covenants contained herein ... " (emphasis added) implying that 
the Land Trust of Treasure Valley, Inc. provided valuable consideration to the grantors (the 
taxpayers) in exchange for the easement. If a contemporaneous written acknowledgement was 
obtained from the Land Trust of Treasure Valley, Inc., then it should have indicated the 
consideration provided to the taxpayers in exchange for the easement. 
Failure to determine the correct value. A formal valuation report has been done by the 
Internal Revenue Service by Engineer, William Geer, which states that the appraisal of the 
property used flawed valuation analysis to determine the "after" value of the property after the 
easement was placed. When a charitable contribution is made in property other than money, 
the amount of the contribution is generally the fair market value of the property at the time of 
the contribution. Treas. Reg.§ l.170A-l(c)(I). For the purposes of the contribution ofa 
conservation easement, however, when there is no substantial record of sales of comparable 
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easements {which is virtually always the case) the value is difference between the fair market 
value before granting the restriction and the fair market value after granting the restriction. 
Treas. Reg.§ l.170A-14(h)(3). 
The taxpayers' appraiser's conclusions as to the "before" value of the property subject 
to the easement appears reasonable. The appraisal does not show how the Easement placed on 
the property reduces the value, rather than enhancing it or otherwise having no effect. 
Specific citations: 
Taxpayer Position: (If aoo/icab/eJ 
Taxpayers' representatives contend that the conservation easement qualifies as a charitable 
contribution. They assert that the only issue that should be considered is the value placed on 
the contribution. They contend that the IRS Engineer is at the opposite spectrum from the 
original appraiser and have sought an impartial 3rd party appraiser to review both reports and 
give an expert opinion on the value of the easement. 
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Conclusion: Reflects the final determination on the issue. 
Mr. & Mrs. Minnick were unable to substantiate the value of the contribution claimed on schedule A 
itemized deductions for the contribution of a conservation easement property allegedly donated in 2006, 
but carried over to 2007 and 2008. The gross valuation overstatement penalty is being applied based on 
the fact the diminution in value of the property was $0 (and thus the value of the donation was $0), but the 
~laimed the diminution of value (measurement of charitable conservation contribution) was 
Audit Steps: (Document audit step~ taken or to be taken.) ~~;!~~~ 
1. Determine amount subject to the gross valuation misstatement 500.2.1-2 
2. Calculate the accuracy-related penalty for a gross valuation. 500.2.3-4 
Facts: Document the relevant facts. 
.. The property was acquired by the. taxpayer (Mr. Minnick and his previous wife) and Doug & Jean 
Porter (husband and wife), in June 1979. The partnership was dissolved between the Minnicks 
and Porters in June 1983; the subject property was acquired by Mr. Minnick at this time, granting 
him 100% ownership in the land. The property is located off North Cartwright Road which abounds 
the property to the east and south and Dry Creek to the North; it is about 1 miles east of the Hidden 
Springs subdivision in Ada County, NW Boise, ID. 
.. The subject property is commonly known as Showy Phlox Estates which is approximateJy 73.81 
acres in size, irregular shaped, and has historically been used as dry grazing land for cattle. The 
property is currently improved with paved roads and typical utility stub outs to each lot in the 
subdivision. The property has minimal frontage of Dry Creek with significant slopes exceeding the 
15% limitation for building envelopes allowed by the county. The final plat for the Showy Phlox 
Estate Subdivision has designated building envelopes for each lot varying in size due to the 
amount of available ground not exceeding the 15% slope limitation. 
.. The taxpayers had the value of the conservation contribution appraised. The measurement of the 
amount of a conservation contribution donation is·the value of the property before the contribution 
(easement) less the value of the property encumbered by the conservation contribution 
(easement). The before easement value was stated at$ The sale of the property (Lot 
1) was completed for$ and the appraiser used the sales price as the fair market value for 
the ·'before" and "after" value for the easement valuation. The difference in values, $ P was 
treated as a contribution deduction by TPs on a form 1040X to amend the original 1040 return filed 
timely in 2006. The initial contribution was claimed on the 2006 1040X return for$ 3 with the 
remaining$ 2 a carried forward to 2007 where$! 2 litas used in 2007 andfhe remaining . 
carryover amount of$ was exhausted in 2008. ! 
• The buyer's real estate agent of the property (lot 1) was interviewed. She stated that the ' 
conservation easement (placed on the property immediately when the property closed through 
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escrow, September 7, 2006) did not impact the value of the property for the buyer, Laura Ann 
Johnston. Moreover, the buyer did not believe the value "before" the placement of the easement 
was more than what she ultimately paid for the property. 
" The buyer's real estate agent was interviewed and stated that the seller's (TPs) aski~hen 
the property was listed for sale-before the conservation easement was in place-was ~ 
which was the purchase price after the easement was placed on the property. 
" A formal valuation report has been done by the Service by Engineer, William Geer, which states 
that the appraisal of the property used flawed valuation analysis to determine the "after" value of 
the property after' the easement was placed. Based on the facts that the buyer (Lot 1) did not 
believe there was any reduction in value and the real estate agent said the asking price remained 
the same before and after the easement was placed on the property, an indication of what the 
sellers truly believed was the fair market, was the same as to the "after" easement value, the 
correct value of the conservation easement is $0. Further, the current asking prices for the 
remaining lots materially exceed the ~stimated "after" value. Also, TPs have pull the 
premier property at the top of the subdivision with the best views for themselves and had sold 
another lot for only $~n a related party transaction to TPs son and daughter. 
" The carryover portion of the contribution in 2007 was $~and in 2008 was $~· th~re 
was no carryover remaining after 2008. The tax liability due to the disallowance of the · 
conservation easement deduction for 2007 was $._ the gross valuation overstatement 
penalty was applied at 40% of the liability for a total of $~or 2007. The tax liability due to 
the disallowance of the conservation easement deduction for 2008 was $ the gross 
valuation overstatement penalty was applied at 40% of the liability for a total of$ for 
2008. 
Law: Tax Law, Re ulations, court cases, and other authorities. If Una reed, add Ar ument 
Argunient: 
The government's position is that the TPs knew the alleged "after" value determined by the appraiser was 
I
I seriously undervalued. The "before" value was based on an assumption the property sold without being 
encumbered by a conservation easement. In fact, the ultimate sale price was determined before the 
. property (lot ·1) was encumbered by a new conservation easement. Escrow closed on the Lot 1 sale the j 
i same day the sellers (TPs) placed the conservation easement on the prop~rty and there was no red1,1ction 
I to the previously agreed upon price. Also, the "before" asking price (Lot 1 ), determined without a I conservation easement and determined entirely by the sellers, was the same as th.e "after" sale price, with 
1
. I the easement, as determined by the appraiser. Therefore the owners were on notice that the property did 
I not diminish in value to the additional conservation easement. For these reasons the gross valuation I I overslalemenl penally is being applied lo lhe above adjuslmenls on lhe 2007 and 2008 lax relurns. j 
: IRC Section: § 6662(h) !.\CREASE I\" PE.\r\L TY I~ CASE OF GROSS VALl .,.\TIO:\ .:V11SST.-\TE\IE:\TS. - i 
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TIN: 
Tax Form: 
Tax Year: 
MINNICK, WALTER C & A K 
LIENHART 
• 11111· 1040 
2007 & 2008 
Examiner: Cole, Shane 
Date: 7/1/2009 
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6662(h)(l) IN GENERAL -To the extent that a portion of the underpayment to which this section 
. applies is attributable to one or more gross valuation misstatements, subsection (a) shall be applied 
with respect to such porti<?n by substituting "40 percent" for "20 percent". 
6662(h)(2) GROSS VALUATION MISSTATEMENTS. -The term "gross valuation misstatements" means 
6662(h)(2)(A) any substantial valuation misstatement under chapter I as determined under 
subsection ( e) by substituting-
6662(e) SUBSTANTIAL VALUATION MISSTATEMENT UNDER CHAPTER 1. -
6662(e)(l) IN GENERAL. -For purposes of this section, there is a substantial valuation misstatement 
under chapter 1 if-
6662(e)(l)(A) the value of any property (or the adjusted basis of any property) claimed on any return of tax 
imposed by chapter 1 is 150 percent or more of the amount determined to be the correct amount of such 
valuation or adjusted basis (as the case may be 
Alternative Position: 
In .the event the gross valuation overstatement penalty does not apply to the deficiency due to the 
disallowed conservation easement, in the alternative, the 20% accuracy negligence penalty should be 
applied to all of the deficiency on the grounds of negligence. For the reasons given above, the taxpayers 
were aware of the fact the conservation easement had no value because it did not reduce the amount they 
received for the property (Lot 1 ). In addition, the new easement placed on the property did not change the 
highest and best use of the property, remaining (7) 10+/- acre lots. Also, the current asking prices for the 
remaining lots materially exceed the originally estimated lot prices of $475,000 as determined in the 
appraisal prepared for the .. aner'' easement value. 
I 
I j lRC 6662(a) IMPOSITIO~ OF PE:\AL TY. -If this section applies to any portion of an underpayment of tax 
I required to be sho\•m on a return, there shall be added to ·!he tax an amount equal to 10 percent of the 
i portion of the underpayment to which this section applies. . 
J 
I 
i 
I 
! 
666.2(b) PORTIO:\ OF lJ:\DERPA Y\IE~T TO WHICH SECTIO:'\ APPLIES. -This section shall apply to the 
portion of any' underpayment which is attributable to I or more of the following: 
6662(b)( J) '.':egligence or disrel!ard of rules or regulations. __________________ ____. 
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6662(b)(2) Any substantial understatement of income tax. 
6662(c) NEGLIGENCE. -For purposes of this section, the term "negligence" includes any failure to make 
a reasonable attempt to comply with the provisions of this title, and the term "disregard" includes any 
careless, reckless, or intentional disregard. 
6662(d) (1) SUBSTANTIAL UNDERSTATEMENT OF INCOME TAX-
(A) IN GENERAL -For purposes of this section, there is a substantial understatement of income tax for 
any taxable year if the amount of the understatement for the taxable year exceeds the greater of --
(i) 10 percent of the tax required to be shown on the return for the taxable year, or 
(ii) $5,000 
Specific citations: 
Taxpayer Position: (If applicable) 
TPs do not agree with the proposed adjustments or the penalty being applied to those adjustments. 
Gross Valuation Overstatement Penally Lead Sheet 
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Internal Revenue Service 
Small Busine:3s and Self-Employed 
Date: \.· :·) 1 7 •· '~} 
... _: • l ....... iJ 
Tim A. Tarter, ESQ. 
2400 East Arizona Biltmore Circle 
Suite 1430 
Phoenix,AZ 85016 
Dear Tim A. Tarter, ESQ.: 
Department of the Treasury 
915 Second Avenue 
Seattle WA 98174 
Taxpayer Name: 
Minnick, Walter C. & Lienhart, A. K 
iJIJ&tion Number: 
-Form Number: 
1040 
Year(s): 
2007 2008 
Person to Contact/ID Number: 
Notices Clerk 
Contact Telephone Number: 
206-220-5955 
Contact Fax Number: 
2008 
We are sending the en~losed material under the provisions of your power of attorney or other authorization we 
have on file. For your convenience, we have listed the name of the taxpayer to whom this material relates in the 
heading above. 
If you have any questions, please call the contact person at the telephone number shown in the heading of this 
letter. 
Thank you for your cooperation. 
Enclosures: 
~ Letter(s) 
!RI Report(s) 
D Copy of Determination Letter 
D Other 
Sincerely, 
Tim Conley 
Technical Services Territory Manager 
Letter 937 (Rev. 11-2006) 
Catalog Number 30760X 
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Dep~rtment of the Treasury.· 
Internal Revenue Service 
Small Business and Self-Employed 
915 Second Avenue 
Seattle WA 98174 
CERTIFIED MAIL 
Date: -:,;·:;r;. ·J 7 " , .• 'l 
""":....i ~ • c. ..... :.,,;:J 
Walter C. Minni9k & A. K Lienhart 
Tax Year Ended: December 31, 2007 
Deficiepcy: 
Increal!~ in tax: 
Penalties or Additions to Tax 
IRC 6662(h) 
Dear Walter C. Mfunick & A. K Lienhart:· 
Form Number: 
1040 
. . 
Taxpayer Identifying Number: 
~
Notices Clerk 
Telephone Numllcr: 
206-220-5955 . 
. Ell)ployee Identification Number: 
Last Day to Fi.le a Petition With the · 
United States Tax Court: 
DEC 1 6 2009 
CERTIFIED MAIL 
Pecember 31, 2008 
NOTICE OF DEFICIENCY 
We haye determined that you owe additional tax or other amounts, or both,. for the tax year(s) identified above. 
This letter is your NOTICE OF DEFICIENCY, as required by law. The enclosed statement shows how we 
figured the deficiency. 
If you want to contest this determination in court before making any payment, you have 90 days from the date 
of this letter (150 days if this letter is addressed to you outside of the United States) to file a petition with the 
United States Tax Court for a redetermination of the deficiency. You can get a copy of the mies for filing a 
petition and a petition form you can use by writing to the address below. 
United States Tax Court, 400 Second Street, NW, Washington, DC 20217 · 
The. Tax Court has a simplified procedure fo.r small tax cases when the amount in dispute for each t~x year is· 
$50,000 or less. rf you intend to file a petition for multipl~ tax years and the amount in dispute for any one or 
more of the tax years exceed.s $50,000, this simplified procedure is not available to you. If you use this . 
simplified procedure,. you cannot appeal the Tax. Court's decision. You can get information pertaining to the 
simplified procedure for small cases from the Tax Court by writing to the court at the above address .or frori1 
the court's internet site at www.ustaxcourt.gov. · 
Letter 531-T (11·2007) 
Catalog Number 40222A 
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Send the completed petition form, a copy of this letter, and copies of all statements and/or schedules you 
received with this letter to the Tax Court at the above address. The Court cannot consi<f.er your case if the 
petjtion is filed late. The petition is considered timely filed if the postmark date falls within the prescribed 90 
or 150 day period and. the envelope contafuing the pe~tipn is properly addressed ~ith the correct postage . 
• . ;t .. 
The time you have to file a· petition with the court is set by law and canp.ot be ~xtended or suspended. Thus, 
contacting the Internal Revenue Service (IRS) for more information, or receiving other correspon~ence from 
the ~ won't change the allowable period for filing a petition ~ith the Tax Cotirt. 
As required by law, separate notices are sent to husbands and wives. If this letter is addressed to both husband 
~d wife, and both want to petition the Tax Court, 'both mus~ sign and· file the. petition or each must file a · 
· separate; signed petition. If more th!\~ one tax year is shown above, you may file one petition form showing all 
·of the ye~rs yo.u are contesting. · 
You may represent yourself before the Tax' Court, or you may be represented by anyone admitted to practice 
before the Tax Court. 
If you decide not to file a petition with the Tax Court, please sigti the enclosed waiver f~rm and return it to us · 
at the IRS address on the top of the first page of this letter. This will permit us to assess the deficiency quickly 
and can help limit the accumulation of interest. 
If you decide not to sign and-return the waiver, and you do not file a petition with the Tax Colµt within the time 
limit, the law requires us to assess and bill you for the deficiency after 90 days from the date of this letter (150 
days if this letter is addressed to you outside the United States). 
NOTE: If you are a C-corporation, section 662 i ( c) of the Internal Revenue Code r~quires that we charge an 
interest rate two percent higher than the normal rate on corporate underpayments in excess of $100,000. 
If you have· questions about this letter, you may write to.or call the contact person whose name, telephone 
number, and IRS address are shown on the front of this letter. If you write, please include your telephone 
number, tlie best time for us to call you if we need more information, and a copy of thi~ letter to help us 
identify your account. Keep the original letter for your recorqs. If you prefer to call and the telephone number 
is out~ide your local calling area, there will be a long distance charge to you. · 
The contact person can access your tax information and help you get answers. You also have the right to 
contact.the office of the Taxpayer Advocate. Taxpayer Advocate assistance is not a substitute for established 
IRS procedures such as the formal appeals process. The Taxpayer Advocate is not able to reverse legally 
correct tax determinations, nor extend the time fixed by law that you have to file a petition in the U.S. Tax 
Court. The Taxpayer Advocate can, however, see that a tax matter that may not have been resolved through 
normal channels gets prompt and proper handling. If you want Taxpayer Advocate assistance, please co~tact . 
the Taxpayer Advocate for the IRS office that issued this notice of deficiency. See the enclosed Notice 1214, 
Helpful Contacts for Your "Notice of Deficiency", for Taxpayer.Advocate telephone numbers and addresses. 
Thank you for your cooperation. 
Enclosures: 
Explanation of tax changes 
Waiver 
Notice·1214 
Sincerely, 
pouglas H. Shuiman 
Commissioner ..... . -¥ 
By /~ ·e.~ Tim Conley . 
Technical Serviqes Territory Manager V7° 
Letter 531-T (11·2007) 
Catalog Number 40222A 
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Page: 3 
Continuation Sheet , 
NAME: Walter C. Minnick & A. KLienhart TIN: 
IQterest on. Deficiencies 
. . . 
Interest on Deficie!lcie~ will accrue from the dtie date of the re~ until paid. · ·· 
Accuracy-related Penalty IRC section 6662(h) 
Since all or_ part of the underpayment of tax for the tax.able year(s) is attributable to one or more of (1) 
negligence or disregard of rules or regulations, (2) any substantial understatement of inc9me tax, or 
(3) any substantial valuation overstatement, an addition to the tax is charged as provided by section 
6662(a) of the Internal Revenue Code. To the extent that a portion of the underpayment to which this 
section applies is attributable- to one or more gross valuation misstatements, the penalty is forty ( 40) 
percent of the portion· of the underpayment of tax attributable to each comp·onent of this penalty: In 
addition, interest is computed on this penalty from the due date of the return (including any 
·extensions). · · · 
4 
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.. 
Form886-A 
(Rev. Janua..Y 
1994)886-A 
Nwnc of Taxpayer 
Walter C. Minnick & A. K. Lienhart 
Contributions Carryover 
Tax Period 
2007 
2008 
EXPLANATION OF ITEMS 
Taxpayer Identification Nurn\>Cr 
Per Exam 
$0.00 
$0.00 
Schedule number or exhibit 
Year/Period Ended 
2007 2008 
Adjustment 
-To be allowed a deduction for property as a contribution, you must show {a) the name and address of the 
qualifying organization{s), {b) provide a list of what was donated, and {c) document the fair market value of each 
item on tlie date of contribution. Since you have not met these requirements, we have adjusted the amount as 
shown. Documentation of fair market value was not provided. 
Statutory-Alt Min Tax 
Tax Period 
2007 
Per Return $-· Per Exam $£ Adjustment $--· 
You have an alternative minimum tax liability only if your tentative minimum tax exceeds your regular tax liability. 
Tentative minimum tax Is computed by first calculating your alternative minimum taxable income, which equals 
your regular taxable Income increased by any tax preference Items for the taxable year, and increased or 
decreased by adjustment items for the taxable year. Alternative minimum taxable income is then reduced by an 
exemption amount:· 
($44,350 for Single/Head of. Household 
$66,250 for Married Filing Joint/Surviving Spouse; and . 
$33, ~ 25 for Married Filing Separately) which is subject to phase-out depending on the amount of your alternative 
minimum taxable income. 
Foflaxable years after 1992, the remaining amount is subject to a 26 percent tax rate on the first $175,000 and 
28 percent tax rate on any amount In excess of $175,000. A tentative minimum tax Is then computed by reducing 
the amount determined in the preceding sentence by any allowable foreign tax credit. The alternative minimum 
tax liability Is the amount by which tentative minimum tax exceeds regular tax liability. 
Form 886-A (1-1994) Department of the Treasury - Internal Revenue Service 
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UNITED STATES TAX COURT 
WALTER C. MINNICK and 
A.K. LIENHART, 
Petitioners, 
v. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
) 
) 
) 
) 
) 
) Docket No. 
) 
) 
) 
) 
~~~~~~~~~~~~~~~~~~~~~~> 
PETITION 
Petitioners hereby petition for a redetermination of the 
deficiencies in income tax and penalties or additions to tax as 
set forth by the Commissioner of Internal Revenue in the 
Commissioner's Notice of Deficiency dated September 17, 2009, and 
as a basis for Petitioners 1 case, allege as follows: 
1. Petitioners are marr1ed individuals with mailing 
address at 398 South 9th Street, Suite 290, Boise, Idaho 83702, 
and legal residence in Idaho. The returns for the periods here 
involved were timely filed with the Office of the Internal 
Revenue Service at Fresno, California. 
2. The Notice of Deficiency was mailed to Petitioners on 
September 17, 2009, and was issued by the Office of the Internal 
Revenue Service at Seattle, Washington. A copy of the Notice of 
Deficiency, including so much of the statement and schedules 
accompanying the Notice as is material, is attached hereto and 
marked as Exhibit "A." 
3. The deficiencies as determined by the Commissioner are 
in income taxes and penalties or additions to tax for the 
EXHIBIT 
I I. 
000380
calendar years ended December 31, 2007 and 2008, in the following 
amounts: 
Additions to Tax 
Tax Year Endeg: Deficiency in Tax IRC 6662(h} 
December 31, 2007 $42,305.70 $16,922.10 
December 31, 2008 $140,877.00 $56,350.80 
The entire amount of the proposed deficiencies in income taxes 
and additions to tax is in dispute. 
4. The determination of tax and penalties or additions to 
tax as set forth in the Notice of Deficiency is based upon the 
following errors: 
A. The Commissioner erred in disallowing Itemized 
Deductions (Charitable Contributions) in the amounts of 
$148,977.48 and $402,506.00 for the calendar years 2007 and 2008, 
respectively. 
B. The Commissioner erred in asserting additional 
Alternative Minimum Tax in the amount of $15,963.45 for the 
calendar year 2007. 
C. The Commissioner erred in asserting penalties or 
additions to tax under I.R.C. § 6662(h) in the amounts of 
$16,922.10 and $56,350.80 for the calendar years 2007 and 2008, 
respectively. 
5. The facts upon which Petitioners rely, as a basis of 
their case, are as follows: 
A. Petitioners properly reported their Itemized 
Deductions (Charitabl~ Contributions) on their 2007 and 2008 
calendar year income tax returns. 
2 
000381
B. Petitioners properly reported their Alternative 
Minimum Tax liability on their 2007 calendar year income tax 
return. 
C. Petitioners are not liable for any penalties or 
additions to tax under I.R.C. § 6662(h). 
WHEREFORE, PETITIONERS PRAY that this Court determine that 
there are no deficiencies in income tax or penalties or additions 
to tax for the calender years ended December 31, 2007 and 2008, 
and grant such other and further relief as the Court deems just 
and proper. 
DATED this 11th day of December, 2009. 
By: 
WOOLSTON & TARTER, P.C. 
:£?iZ~<e55=) 
Building 4, Suite 1430 
2400 East Arizona Biltmore Circle 
Phoenix, Arizona 85016-2114 
Tel. (602) 532-9199 
Counsel for Petitioners 
3 
000382
UNITED STATES TAX COURT 
WALTER C. MINNICK ·& A.K. LIENHART, ) 
) 
Pe ti tio~ers, ) 
) 
v. ) Docket No. 29632-09 
) 
COMMISSIONER OF IN'rERNAL REVENUE, .) 
) 
Respondent. ) 
·ANSWER 
RESPONDENT,· in.answer tb the Petition filed in the above~ 
entitled. case, admits and denies as follows: 
1. First sentence. Denies for lack of sufficient 
information. Second sentence. Admits. 
2. and 3. Admits. 
4.A. through c., ~nclusive. Denies the Commissioner erred 
as alleged. 
5. A. through C ·.1 inclusive.· . Denies. 
6. De~ies generally e~ch and. every al~egation of the· 
Petition not he.rein specifically admitted, qualified ·or denied. 
EXHIBIT 
; .... ,: ... ·. ,. ~ 
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Docket No .. 29632-09 -·2 -
WHEREFORE, it is prayed that the relief sought in the 
Petition be d~ni~d an~ tha~ respondent~~ determination, as set 
forth in the Notice of Deficiency, be in all r~~pects approved. 
FfB z 2619 
Date:~~~~~~~~-
OF COUNSEL: 
THOMAS R. THOMAS 
Division Counsel 
(Small Business/Self-·Employe'd) 
DEBRA K. MOE 
·Area Counsel 
By: 
WILL~AM J. WILKINS 
Chief Counsel 
Internal Revenue Service 
~cJ.~ 
ANNE W. DURNING' 
Senior Counsel 
(Small Bu~iness/Self-E~ployed) 
Tax Court Bar _No. DA0256 
M/S 2200PX 
4041 N. Central.Ave., Ste 112· 
Phoenix, AZ 85012 
Telephone: (602) 636-9611 
(Small Business/Self-Employed: Area 5) 
.J. ROBERT CUATTO 
Associate Area Counsel 
(Small Business/Self-Employed: Area 5) 
000384
Docket No. 2963~-09 
CERTIFICATE OF SERVICE 
This is to certify 'that a c'opy of the foregoing ANSWER was 
served on counsel for.petitioners by mailing the same ·on 
FEB 2 20ifli 
. . 
follows: 
Date: 
in a postage paid wrapper addressed as 
Tim Alan Tarter 
Woolston & Tarte+, P.C. 
Bldg.· 4, Suite 1430 
.2400 E. Arizona Biltmore Cir~ 
Phoenix, AZ 85016-2114 
Lt0,~ 
ANNE W. DURNING"' 
Senior Counsel 
(Small Business/Self-Employed) 
Tax Court Bar No. DA0256 
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06/10/2010 15:47 5033264951 PORTLAND APPEALS 
INTERNAL REVENUE SERVICE 
Appeais Office 
1220 SW Third Avenue 
Suite 1117, MS 0680 
Portland, OR 97204 · 
facsim.ile transmittal 
Date: 
Jun~ 10, 2010 
TO: 
Tim A Tarter 
FROM:. 
Denise Mountjoy, Appeals Officer 
Employee ID Number: 91-07500 
Phone Number: 503-326-2150 
Fax Number: 503-326-4951 
SUBJECT: 
IN Re: Income Tax Liability 
RESPONSE DATE: 
COMMENTS: 
Page 1of2 
Phone Number: 602-532-9197 
Fax Number: 602-532-9193 
See attached questions relating to conservation ~asement donation. 
PAGE 01/02 
This communication is intended for the sole use of the individual to whom it is addressed and may contain information that is privileged, confidential, ond exempt from 
disclosure under applicable law. If the reader of this communication is not the intended recipient, or is not the employee or agent responsible for delivering the 
communication to the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this communication may be strictly prohibited. lf you 
have received this communication in error, please notify the sender immediately by telephone (collect, if necessary), end return the communication to the address above via 
the United States Postal Service. Thank You. 
EXHIBIT 
I~ 
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06/10/2010 15:47 5033264951 PORTLAND APPEALS PAGE 02/02 
1. If the lots were for sale within five years prior to the donation of the easement, 
what was the asking price? 
2. If offers were received, please provide the amount of the offer. and copies of 
written offers. (other than Laura Johnston} 
3. Have there been any offers to purchase the lots subsequent to the date of 
donation of the subject easement? (outside the sale to· the children se~ p.26 of 
IRS appraisal current listings.) · 
4. Please provide the real property tax statements ·for the lots for the. period that 
includes the date of donation, and the periods immediately preceding and 
immediately following the donation. 
5. Provide copies of petitions filed and/or requests for property tax adjustments 
for ·the lots subsequent to the granting of the subject easement. . 
6. Copies of all loan applications covering the period two. year~ prior to the date 
of the subject easement through to the present date. 
7. Copies of all appraisals of the Property/lots that were completed for financing 
or any other purpose. Include all appraisals that were completed any time 
before or after the date .of donation. (Bank Appraisal 6/17/06 in TP appraisal 
but p. 9 of IRS states free & clear of liens and encumbrances) 
8. If the Property was encumbered as of the date of the donation, please provide 
a copy of any and all subordination agreements (including mortgages). · 
9.· Provide a copy of any Homeowner Association/area agreement regarding the 
uses of The Property. 
10. Why did the taxpayer mak~ this easement donation? 
11~ Has. the taxpayer made other easement donations; if so, provide. all details of the 
other donations. 
12. Copies of all correspondence between· taxpayer and donee ·organization and/or 
appraiser with respect to the easement are requested. Such correspondence includes 
. but is not limited to correspondence that the· taxpayer has received subsequent to the 
donation, which would indicate that the property was being monitored. 
13. The written contemporaneous acknowledgement signed by the donee organization 
is requested. IRC §170(f) (8). · 
14. ·Verification that the taxpayer did not get something in return for the easement is 
requested. 
15. Copies of. insurance policies ... on the property prior to the .donation through the 
present are requested. 
000387
· US i AX COURT 
RECEIVED 
SEP 19 2011 
05:22 PM 
US TAX COURT 
eFILED 
SEP 19 2011 
Trial Calendar: Boise, Idaho 
Date: October 3, 2011 
PRETRIAL MEMORANDUM FOR RESPONDENT 
NAME OF CASE: 
Walter C. Minnick and A.K. 
Lienhart 
ATTORNEYS: 
Petitioners: 
Tim A. Tarter 
( 602) 532-9199 
AMOUNTS IN DISPUTE: 
Yea:r 
2007 
2008 
STATUS OF CASE: 
Deficiencx 
$42,305.70 
$140,877.00 
DOCKET NO. 
29632-09 
Respondent: 
Anne W. Durning 
(602) 636-9611 
Michael R. Harrel 
(602) 636-9613 
Addition to Tax/Penalty 
I.R.C. § 6662(h) 
$16,922.10 
$56,350.80 
Probable Settlement Probable Trial Definite Trial x 
CURRENT ESTIMATE OF TRIAL TIME: 6 hours 
MOTIONS RESPONDENT EXPECTS TO MAKE: 
None anticipated. 
EXHIBIT 
SERVED Sep 20 2011 L 
000388
Docket No. 29632-09 2 
STATUS OF STIPULATION OF FACTS: Completed~- In Process .x 
ISSUES: 
1. Did petitioners meet the requirements of section 170 for 
the easement they granted in 2006? 
2. Are petitioners liable for a penalty urider section 6662? 
WITNESS(ES) RESPONDENT EXPECTS TO CALL: 
Kim Frame 
Shane Cole 
Andrew Asdell 
Representative of US Bank 
Sam Langston 
Respondent will call Ms. Frame 
to testify as an expert and 
offer her report of the value 
of the easement. 
Mr. Cole was the revenue agent 
who completed the examination 
of petitioners' returns for 
2006, 2007, 2008. He may be 
called to testify about hls 
examination. 
Mr. Asdell was first assigned 
to review the 2006 claim for 
refund (Form 1040X). He may be 
called to testify about his 
examination. 
The representative will testify 
about the circumstances 
surrounding the loans secured 
by the property in question~ 
Respondent may call Mr. 
Langston who performed 
appraisals of the subdivision 
property for US Bank. 
000389
Docket No. 29632-09 
Tim Breuer 
Petitioners 
3 
Mr. Breuer is the executive 
director of the Land Trust of 
the Treasure Valley, Inc. He 
will testify about the easement 
granted to the LTTV. 
Respondent will call 
petitioners to testify about 
all aspects of the case. 
Respondent also reserves the right to call any witnesses 
whose testimony becomes relevant as a result of respondent's 
examination of evidence produced or provided by either 
petitioners or any subpoenaed witnesses after the date of this 
memorandum. Respondent further reserves the right to call any 
other witnesses listed by petitioner and any witnesses for 
purposes of rebuttal or impeachment. 
SUMMARY OF FACTS: 
In December 2007, petitioners filed an amended income tax 
return (Form 1040X) for 2006 to claim a charitable contribution 
deduction for a purported conservation easement. 
The total amount of the claimed contribution was 
$941,000.00. Of that amount, $389,517.00 was used in 2006 ~nd 
the remainder was carried over to 2007 and 2008. The amount of 
the contribution used and the tax attributable to it for 2006, 
2007, and 2008 were as follows: 
000390
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-
Year Contribution claimed Ta:x: 
- -
2006 $389,517.00 $122,447.00 
2007 $148,977.00 $42,305.70 
2008 $402,506.00 $140, 877. 00· 
Total $941,000.00 $305,629.70 
-
. -
- ----
According to Form 8283 attached to Form 1040X for 2006, 
petitioners contributed a "qualified conservation easement 
consisting of 59.05 acres of land" with an appraised fair market 
value of $941,000.00. Also according to Form 8283, the donated 
property was acquired by purchase in June ·1979 and had a basis 
of $80,485.00. The Declaration of Appraiser was signed by Joe 
Corlett and the Donee Acknowledgement was signed by Tim Breuer, 
Executive Director of Land Trust of Treasure Valley, Inc. 
("LTTV"). The 2006 claim for refund was disallowed in January 
2011. 
For many years prior to 2006, Mr. Minnick owned a 73.81-
acre parcel in Ada County, Idaho located in the foothills near 
Boise. Beginning in around 2004~ Mr. Minnick set out to 
subdivide the parcel so that he could sell smaller portions of 
it. Under Ada County ordinances, the minimum lot size for such 
a subdivision was 10 acres. Accordingly, he proposed 
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subdividing the parcel into 7 lots of approximately 10 acres 
each. The subdivision later became known as Showy Phlox 
Estates. 
Approval of the subdivision fell under the jurisdiction of 
the Ada County Development Services department. There, a 
planner was responsible for working with Mr. Minnick and his 
agents to develop all the details necessary for eventual 
submission of the subdivision plat to the Board of Ada Cbunty 
Commissioners for final approval. In accordance with normal 
procedures, the input of a number of other County departments 
and state agencies was sought. Among those agencies was the 
Idaho Department of Fish and Game {"Idaho Fish & Game") . 
Idaho Fish & Game, in a letter dated December 14, 2004, 
expressed concern about the proposed subdivision noting that 
"loss of wildlife habitat due to development and reduction of 
wildlife habitat quality due to associated human disturbance are 
the main concerns the Department has with any proposed 
development in the foothills." It made a number of 
recommendations including that "at least 75% of the land remain 
as open space and in its natural state to insure some wildlife 
habitat remains and to minimize human disturbance." It also 
expressed concern for the riparian area along Dry Creek, about 
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the need to have a north/south corridor through the area to 
allow for migration of deer and elk, and about habitat 
fragmentation. 
Many of the recommendations of Idaho Fish & Game were 
adopted by petitioner and by the County. Petitioner agreed to 
limit development on the site to pre-defined building envelopes 
averaging 2 acres per lot. He also agreed to a 100-foot buffer 
zone along Dry Creek and agreed to include certain provisions in 
the Covenants, Conditions and Restrictions ("the CC&Rs") to 
minimize adverse impacts to wildlife. 
In a subsequent letter dated November 1, 2005, Idaho Fish & 
Game further recommended that, in order to insure that the open 
space did not get developed in the future, the land be 
permanently protecited with a conservation easement. 
The subdivision application went forward and, on 
December 28, 2005, the Board of Ada County Commissioners voted 
to approve the Preliminary Plat based upon Findings of Fact and 
Conclusions of Law, including the Conditions of Approval. Those 
Conditions were required actions that the applicant and/or owner 
had to complete before the approval file would be considered 
complete. Among the many Conditions of Approval were the 
following: 
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24. The proposed development should follow the 
applicable recommendations made by the Idaho Department of 
Fish and Game as a means to minimize the adverse impacts to 
wildlife from housing developments in wildlife habitat 
areas. 
28. An approximately 100 foot wide riparian buffer 
shall be established on the subject property along the 
entire length of Dry Creek. 
29. The final plat shall show building envelopes for 
each proposed lot, with the envelopes being approximately 2 
acres in size, provided that the total areas of said 
envelopes does not exceeded (sic) 20% of the total area of 
the plat. Areas outside of the designated building 
envelopes and proposed and existing roadways and existing 
and proposed ACHD right-of-way shall be placed in a 
conservation easement granted to a government entity or 
qualified non-profit trust prior to final plat approval. 
Subsequently, a~ easement document (entitled "Conservation 
Easementu) was drafted and the draft CC&Rs were amended to 
reflect the above conditions of approval. On September 5, 2006, 
the Final Plat was approved by the Board subject to Conditions 
of Approval similar to those approved for the Preliminary Plat. 
On September 7, 2006, the Final Plat, the Conservation Easement, 
and the final CC&Rs ("Declar~tion of Covenants, Conditions and 
Restrictions for the Showy Phlox Estates Sub~ivisionu) were 
recorded. Immediately thereafter, the deed for the sale of Lot 
1 was recorded. 
The Conservation Easement contains a number of restrictions 
upon what the granter and his successors may do on the portion 
of the property encumbered by the easement. Many of those 
restrictions are also present in the final CC&Rs and in zoning 
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and other ordinances. The most significant restrictions, 
related to the need for a migration corridor for wintering deer 
and elk, include the prohibition against fencing outside the 
building envelopes, the prohibition against grazing any 
livestock on Lots 3 through 7, and the limitations on horses on 
Lots 1 and 2. 
The building envelopes vary significantly in size and range 
from 6.33 acres on Lot 1 to .67 acre on Lot 6. Lots 1 and 2 are 
adjacent to Dry Creek on the north side of the subdivision and 
have large flat areas for building sites. The other lots have 
very steep grades and almost no flat areas suitable for 
building. The building sites on Lots 3 through 6 were created 
by leveling a pad adjacent to the road. Aside from the building 
pads, the terrain on these lots is quite steep. Lot 7 has a 
leveled building pad near the center of the lot; the remaining 
terrain of the lot is rather steep. 
Lot 1 was listed for sale in July, 2006, before the Final 
Plat was approved. The list price was $610,000 and it sold for 
$615,000 on September 7, 2006. On petitioners' 2006 income tax 
return, the sale was recorded on Schedule C "Real Estate, Snowy 
{sic) Phlox Subdivision" as follows: 
Gross receipts or sales 
Cost of goods sold 
$615,000 
(207,678) 
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Other income 
Gross Income 
Mortgage interest 
Net profit 
9 
173 
407,495 
(12, 271) 
$395,224 
When petitioners amended their return to claim the 
contribution deduction for the easement, they also claimed an 
increase in Schedule C income of $10,060 due to "an error in the 
calculation of cost of goods sold". The nature of the error was 
not specified. 
On their 2007 return, petitioner reported no income on the 
Schedule C for "Real Estate, Snowy (sic) Phlox Subdivision" but 
he claimed deductions of $143,428 for interest and $28,753 for 
taxes and licenses. He thus deducted a Schedule C loss in the 
amount of $172,180 against his other income. 
On the 2008 return, Mr. Minnick showed the following on the 
Schedule C for "Real Estate, Showy Phlox Subdivision": 
Gross receipts or sales 
Cost of goods sold 
Gross income 
Interest expense 
Taxes and licenses 
Net profit 
$375,000 
(172,636) 
202,364 
(48, 040) 
(25,467) 
$128,857 
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BRIEF·SYNOPSIS OF LEGAL AUTHORITIES: 
Issue 1 - Charitable Contribution 
Section 170(a} of the Code generally allows a taxpayer a 
deduction for any charitable contribution, as defined in section 
170(c), during·the taxable year. 
Noncash contribution. 
A charitable contribution includes a transfer of property 
to a qualified organization without adequate consideration. 
I.R.C. § 170(c); Uni~ed ~tates v. American Bar Endowment, 477 
U.S. 105, 118 (1986). If a taxpayer receives any consideration 
in exchange for a transfer of property to a qualified 
organization, the taxpayer may claim a charitable contribution 
deduction equal to the difference between the consideration and 
the fair market value of the benefit received in return, if the 
size of the taxpayer's payment to the charity is clearly out of 
proportion to the benefit rece~ved and the taxpayer intends to 
make a gift of the excess. United States v. American Bar 
Endowmen~, 477 U.S. at 118. "The taxpayer, therefore, must at a 
minimum demonstrate that he purposely contributed money or 
property in excess of the value of any benefit he received in 
return." Id. 
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However, a taxpayer may not deduct as a charitable 
contribution the transfer of property if the taxpayer receives 
or expects to receive a substantial benefit in return, or "quid 
pro quo." United States v. American Ba.r Endowment, 477 U.S. at 
116-117; Singer Co. v. United States, 449 F.2d 413, 420 (Ct. Cl. 
1971); Rolfs v. Commissioner, 135 T.C. No. 24, 2010 WL 4366561. 
In ascertaining whether a given property transfer was made with 
the expectation of any return benefit or quid pro quo, a court 
examines the external features of the transaction, obviating the 
need for imprecise inquries into the motivations of individual 
taxpayers. Hernandez v. Commissioner, 490 U.S. 680, 690-691 
(1989). 
Mr. Minnick made no gift within the meaning of I.R.C. 
§ 170(c) when he signed the Conservation Easement. As a 
condition of getting the Final Plat for the subdivision 
approved, he was required to grant the easement on the 
undeveloped portions of the lots. This was a ~package deal". 
That is, the approval of the Final Plat was conditioned on the 
petitioner's grant of the easement and petitioner's grant of the 
easement was contingent upon the approval by the Board of his 
subdivision plat. Once the Board approved the Final Plat, 
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petitioner signed the easement document. The·transfer of the 
easement resulted in economic benefit to him by securing the 
approval of the County for the subdivision. 
Petitioner donated the easement to LTTV in expectation of 
the receipt of specific, direct economic benefits. Stubbs v. 
Uniteq_ States, 428 F.2d 885, 887 (9th Cir. 1970). He needed the 
approval of the Ada County Board in order to subdivide his 
parcel. One of the conditions of the Board's approval was the 
gr~nt of a conservation easement on the portion of the property 
outside the building envelopes and roadways. Because 
petitioners transferred the easement with the expectation of a 
substantial benefit in return, they may not deduct its transfer 
as a charitable contribution. 
Conservation easements in general. 
In the event the Court determines that petitioners made a 
contribution of the easement without expectation of a 
substantial benefit in return, the specific requirements 
pertaining to donations of conservation easements must be 
analyzed. 
I.R.C. § 170(f) (3) provides the general rule that no 
deduction is allowed for a.contribution of an interest in 
property which consists of less than the taxpayer's enti~e 
interest in the property. However, under l.R.C. 
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§ 170 (f} (3) (B) (iii), a deduction is allowed for a qualified 
conservation contribution, even though it is a contribution of a 
partial interest. 
I.R.C. § 170(h) (1) and Treas. Reg. § l.170A-14(a) provide 
that a qualified conservation contribution is {l) a contribution 
of a qualified real property interest, (2) to a qualified 
organization, {3) exclusively for conservation purposes. These 
requirements are defined in I.R.C. § 170(h) and Treas. Reg. 
§ 1.170A-14. 
A contribution is made exclusively for conservation 
purposes under I.R.C. § 170{h) (1) {C) and Treas. Reg. § 1.170A-
14 (a) only if 1t meets the requirements of I.R.C. §§ 170(h) (4) 
and (5). See, e:..il:._, ~984 East, LLC v. Commissioner, T.C. Memo. 
2011-84. 
"Exclusively for conse;r.:vation purposes". 
'I'he requirement that a contribution be made exclusively for 
conservation purposes has two parts. First, as a threshold 
matter, the contribution must have a "conservation purpose" as 
defined in I.R.C. § 170(h) (4). Second, the contribution must be 
made "exclusively" for that conservation purpose under I.R.C. 
§ 170 (h) {5). 
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A contribution is for a conservation purpose if it: (1) 
preserves land for the general public's outdoor recreation or 
education; (2) protects a relatively natural habitat of fish, 
wildlife, or plants, or similar ecosystem; (3) preserves open 
space either for the scenic enjoyment of the general public or 
pursuant to a federal state, or local government conservation 
policy and yields a significant public benefit; or (4) preserves 
a historically important land area or a certified historic 
structure. I.R.C. § 170(h) (4) (A); Treas. Reg. § 1.170A-
14(d) (1). It is not clear which of these conservation purposes 
petitioners contend that their easement satisfies. 
A contribution is "exclusively" for conservation purposes 
only if the conservation purpose is protected in perpetuity. 
I.R.C. § 170(h) (5) (A); Treas. Reg. § l.170A-14(e) (1); see also 
Treas. Reg. § l.170A-14(g). 
The easement in this case is not protected in perpetuity 
for three reasons. First, the terms of the easement allow the 
parties to amend the agreement at will. Second, it fails to 
meet the perpetuity requirement because US Bank's mortgage on 
the property was not subordinated at the time of the 
contribution. Finally, the easement fails to provide for the 
allocation of proceeds in the event of extinguishment. 
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1. Perpetuity in general. 
The terms of the Conservation Easement do not protect the 
conservation purposes of the easement in perpetuity. Section 9. 
of the Conservation Easement provides as follows: 
9. Amendments. If circumstances arise under which an 
amendment to or modification of this Easement would be 
appropriate, the Granter and Grantee or their assigns are 
free to jointly amend this Easement in writing provided all 
parties agree to any such amendment or modification. Such 
amendment or modification shall be recorded. 
This provision allows for any modification to be made to 
the easement simply by agreement, without :i;egard to the 
conservation purposes. The parties.can mutually agree to 
disregard the conservation purposes of the easement and amend 
the easement at will. Therefore, the conservation purposes of 
the easement are not protected in perpetuity as required by 
I.R.C. § 170(h) (5) {A). 
2. Subordination. 
Furthermore, petitioners have not met the requirements of 
Treas. Reg. § 1. 1 70A-14 ( g) ( 2), an additional enforceability-in-
perpetuity requirement. It provides as follows: 
(2) Protection of a conservation purpose in case of 
donation of property subject to a mortgage. - in the case 
of conservation contributions made after February 13, 1986, 
no deduction will be permitted under this section for an 
interest in property which is subject to a mortgage ~nless 
the mortgagee subordinates its rights in the property to 
the right of the qualified organization to enforce the 
conservation purposes of the gift in perpetuity. 
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The property was subject to a mortgage. However, the 
mortgagee did not subordinate its rights in the property to the 
rights of the qualified organization to enforce the conservation 
purposes of the gift in perpetuity. 1 Accordingly, petitioners 
are, as a matter of law, not entitled to deduct any amount of 
the claimed gift. 
3. Extinguishrnent. 
Treas. Reg. § 1.170A-14(g) (6) provides that if a subsequent 
unexpected change in the conditions surrounding an easement-
encumbered property make the continued use of the property for 
conservation purposes impossible or impractical, the 
conservation purpose can nevertheless be treated as protected in 
perpetuity if the restrictions are extinguished in a judicial 
proceeding and all the donee's proceeds from a subsequent sale, 
exchange, or involuntary conversion of the property (as 
determined under Treas. Reg. § 1.170A-14(g) (6) (ii)) are used by 
the donee organization in a manner consistent with conservation 
purposes of the original contribution. 
Treas. Reg.§ 1.170A-14(g)(6}(ii} provides that for a 
deduction to be allowed for the donation of a conservation 
1 Petitioners' counsel advised that petitioners were seeking a 
retroactive subordination document from the mortgagee. However, 
no such document has yet been provided to respondent. In any 
event, any such document, prepared on the eve of trial, would 
not satisfy the regulations. 
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easement, "at the time of the gift the donor must agree that the 
donation of the perpetual conservation restriction gives rise to 
a property right, irmnediately vested in the donee organization, 
with a fair market value that is at least equal to the 
proportionate value that the perpetual conservation restriction 
at the time of the gift, bears to the value of the property as a 
whole at that time.u This "proceeds" requirement applies to any 
instance in which the easement is extinguished, including, for 
example, involuntary conversion. See Treas. Reg. § l.170A·· 
14 (g) (6) (ii). 
The easement in this case does not provide that LTTV will 
receive its proportionate share of proceeds if the easement is 
extinguished. In fact, petitioners made no provision for the 
allocation of proceeds upon extinguishment in the Conservation 
Easement. Thus, as a matter of law, the easement is not 
protected in perpetuity becaus~ the donee organization is not 
guaranteed a proportionate share of proceeds in the event of 
extinguishrnent as required by Treas. Reg. § l.170A-14(g) (6) (ii). 
Kaufman v. Commissioner, 134 T.C. 182 (2010} (Kaufman I); 
Kaufman v. Commissioner, 136 T.C. (2011) (Kaufman II}; 1982 
East, LLC v. Commissioner, T.C. Memo. 2011-84. 
000404
Docket No. 29632-09 
Valuation. 
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Even if petitioners could meet all the statutory and 
regulatory requirements for a qualified easement, they have 
significantly overvalued the easement. 
The appraisal provided to the IRS by the petitioners' CPA 
was prepared by Joe Corlett. That same appraisal was submitted 
to the Court under Tax Court Rule 143(g). The appraisal suffers 
from a number of defects. 
Mr. Corlett concluded that the highest and best use of the 
property was as a residential subdivision. He valued the 
property in the before condition as a subdivision of seven, 10-
acre single-family residential building ~ites. He used a sales 
comparison.analysis to develop an average lot price within the 
subject and then applied a subdivision development analysis to 
conclude that the estimated market value before donation of the 
easement was $2,207,000. 
He then reviewed its after condition and found that there 
were still seven "entitlements". However, he concluded that 
"[t]hese entitlements have changed from the ±10-acre building 
sites to ±2-acre single-family residential building site {sic) 
that are surrounded by a public park all of which still is 
within the subject's 73.81 acres of residential subdivision 
land." Thus, the properties he used as comparable sales were 
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approximately 2 acres in size rather than 10 acres in size. He 
found the value to be $1,266,000 under these assumptions. Thus, 
he concluded that the value of the easement was $941,000, a 
reduction of 43%. 
Mr. Corlett's conclusions defy logic and fail to follow the 
regulations. Furthermore, Mr. Corlett failed to take into 
account the Conditions of Approval of the subdivision and the 
fact that the Final Plat would not have been approved without 
the easement. In addition, Mr. Corlett's appraisal contains a 
significant calculation error in the computation of the "after" 
value. Based upon his own methodology and analysis of 
comparable sales, he should have concluded that the estimated 
lot sales price for each of the unsold lots was $400,000 instead 
of $200,000. 2 See pages 58-60 of the Corlett report. A 
recomputation of his subdivision analysis on this basis using 
all of his own assumptions leads to a value for the easement of 
approximately $265,000. Mr. Corlett's appraisal is unreliable 
and does not constitute a qualified appraisal under I.R.C. 
§ 170{f) (11) (E) and 'l'reas. Reg. § 1.170A-13(c) (3). 
2 It is not clear why Mr. Corlett in fact used a per lot value of 
$225,000 in his subdivision analysis. In his analysis of 
comparable 2-acre sites (p. 58), he computed the per acre value 
of each. Based upon this analysis, he determined that the per 
acre value of the subject was $200,000. Since each site has 2 
acres, the value per site should have been $400,000, not 
$200,000 or $225,000. 
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This Court recently excluded from evidence an appraisal 
report in another charitable contribution deduction case 
because the appraisal was unreliab~e and irrelevant, based on 
the principles expressed in Daubert v. ~errell Dow Pharrn., Inc., 
509 U.S. 579 (1993). See Boltar, I..L.C. v. Commissioner, 136 
T.C. No. 14 (Apr. 5, 2011). In Boltar, the Court held that the 
appraisal did not properly value a conservation easement because 
it failed to consider legal restrictions, rely upon relevant 
facts, determine the "highest and best" use of the property 
after the easement contribution, and take into account the 
effect of the easement on the value of a nearby property owned 
by the taxpayer. 
The Daubert reliability principles considered in Boltar are 
equally relevant in determining the weight given to the 
appraisal report petitioners used in this case. 
Respondent's expert, Kim E'rome, concluded that the easement 
had no value since the easement was one of the conditions of 
approval of the subdivision. Nonetheless, she was asked to 
prepare the appraisal on the alternative basis that the easement 
was voluntarily granted. The remainder of the appraisal is 
based upon that assumption. 
Ms. Frome concluded that tl1e highest and best use of the 
property before the easement was a residential home site on the 
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contiguous parcel (Lot 3, Porter) and as seven single family 
residential home sites for Lots 1 through 7 with expenditures 
necessary to obtain building permits. She used a bulk sale 
analysis to estimate the value. She analyzed comparable sales 
of 10-acre parcels in estimating the value of the entire 
contiguous parcel. She analyzed each lot separately and arrived 
at a value of each taking into account the amenities, the CCR's, 
and any negative features. After computing the retail value, 
she applied a discount factor for a bulk sale of the lots and 
concluded that the value of the portion of the contiguous parcel 
covered by the easement was $2,450,000. 
Ms. Frame found that the highest and best use of the 
property after the easement was the same as before. 
Nonetheless, she found that the easement had a negative impact 
on the value. In order to quantify that impact, she used a 
ratio analysis looking at sale-resales and match pairs to 
indicate the diminution in value attributable to conservation 
easements. She concluded that the diminution in value for this 
particular easement was 15%; thus the after value of the 
property was $2,100,000. Based upon her analysis, the value of 
the easement is $350,000. 
The Court should find that the easement has no value. 
Alternatively, in the event the Court finds that the easement 
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was voluntarily given, the value of the easement is no more than 
$350,000. Since this amount is less than the amount of the 
contribution claimed in. 2006, petitioners are entitled to no 
deduction in 2007 or 2008, the years before the Court. 
Section 170(e) 
If a charitable contribution is made in property other than 
money, the amount of the deduction depends in part upon the 
character of the property in the taxpayer's hands. I.R.C. 
§ 170(e). The amount of a charitable contribution deduction of 
property must be reduced by the amount of gain that would not 
have been long-term capital gain if the taxpayer had sold the 
property instead of donating it. I.R.C. § 170(e) (1) (A). That 
is, any deduction for a contribution of property tha~ is not 
long-term capital gain property is limited to the taxpayer's 
basis in the property. 
The underlying property in this case was ordinary income 
property. That is, the lots were held for sale by petitioners 
in the ordinary course of business. Mr. Minnick recognized this 
when he reported subdivision activity on Schedule C for 2006, 
2007, and 2008. Thus, petitioners may, at most, deduct the 
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amount of the basis allocated to the easement on the encumbered 
portion of the property. I.R.C. § 170(e) (2). According to Form 
8283, his basis in the donated property was $80,485. 3 
Issue 2 - Penalty 
With regard to penalties, respondent bears the burden of 
production and must come forward with evidence sufficient to 
show the imposition of penalties is proper. Higbee v. 
Commissioner, 116 T.C. 438 (2001). However, once respondent has 
met his burden of production, the burden of proof remains with 
petitioners. Id. They also bear the burden of proof with 
regard to whether the penalties are inappropriate because of 
reasonable cause. Id. 
I.R.C. § 6662(h) - Gross Valuation Misstatement. 
The petitioners are liable for the gross valuation 
misstatement ~nder I.R.C. § 6662(h) because petitioners grossly· 
misstated the value of the easement on their return and lacked 
reasonable cause for doing so. I.R.C. §§ 6662(a) and 
6664 (c) (2). 
There is a substantial valuation misstatement if the value 
of any property claimed on a return is 200% or more of the 
amount determined to be the correct amount of such valuation; 
3 Respondent has no information about how this figure was 
computed. 
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there is a gross valuation misstatement if the value of any 
property claimed on a return is 400% or more of the amount 
determined to be the correct amount of such valuation. I.R.C. 
§§ 6662(e) (1) (A) and 6662(h). The penalty does not apply if a 
taxpayer meets the reasonable cause and good faith exceptions 
outlined in I.R.C. § 6664. Treas. Reg. § 1.6662-5(a). 
Petitioners' overstatement of the value of the easement is 
more than 400% of the correct value of the easement. See Treas. 
Reg. § 1. 6662-5 (g) ("The value ... claimed on a return of any 
property with a correct value . . . of zero is considered to be 
400 percent or more of the correct amount. There is a gross 
valuation misstatement with respect to such property, therefore, 
and the applicable penalty rate is 40 percent."). The 
subsequent underpayments each ·exceeded $5,000.00. I.R.C. 
§ 6662(e) (2). Therefore, petitioners are liable for the gross 
valuation misstatement penalty. Alternatively, petitioners are 
liable for the substantial valuation misstatement penalty. 
I.R.C. § 6662 - Negligence. 
If, however, petitioners' claimed deduction fails to 
satisfy the legal requirements of I.R.C. § 170 or the 
Regulations thereunder, or both, respondent concedes that the 
penalty under I.R.C. § 6662(h) does not apply. Respondent would 
then assert that the 20% penalty under I.R,C. 6662(a) applies. 
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I.R.C. § 6662(a) imposes an accuracy-related penalty if any 
part of an underpayment of tax for the year is due to, among 
other things, negligence or disregard of the rules and 
regulations or a substantial understatement of income tax. 
I.R.C. §§ 6662(b) (1) and (2). The penalty is 20% of the portion 
of the underpayment of tax to which section 6662 applies. 
I.R.C. § 6662(a). 
I.R.C. § 6664(a) defines an underpayment as the amount by 
which any tax imposed exceeds the sum of the amount shown as tax 
by the taxpayer on his return plus amounts not so shown 
previously assessed (or collected without assessment) over the 
amount of rebates paid. 
Negligence includes any failure to make a reasonable 
attempt to comply with the Internal Revenue Code or to exercise 
ordinary and reasonable care in the preparation of a tax return. 
I.R.C. § 6662(c); Treas. Reg. § l.6662-3(b). Negligence also 
includes the failure to do what a reasonable and ordinarily 
prudent person would do under the same circumstances. See 
Marcello v. Commissioner, 380 F.2d 499, 506 (5th Cir. 1967), 
aff'g 43 T.C. 168 (1964); Neely v. Commissioner, 85 T.C. 934, 
947 (1985). 
Negligence is strongly indicated where a taxpayer fails to 
make a reasonable attempt to ascertain the correctness of a 
000412
Docket No. 29632-09 26 
deduction·on a return that would seem "too good to be true" 
under the circumstances to a reasonable and prudent person. 
Treas. Reg. § 1.6662-3(b) (1) (ii). 
Petitioners failed to make a reasonable attempt to 
ascertain the correctness of their deduction, which would seem 
too good to be true to a reasonable person. While claiming a 
deduction, the terms of the easement permit petitioners to amend 
the agreement at will, and leave enforcement of its terms to the 
grantee's discretion. Petitioner also granted the easement 
without obtaining a subordination agreement for US Bank's 
mortgage on the property and without including extinguishment 
provisions in the easement document. 
Moreover, Mr. Minnick granted the easement in expectation 
of the receipt of specific direct economic benefits. Petitioner 
needed the approval of Ada County in order to subdivide his 
parcel, but its approval was conditioned on the grant of a 
conservation easement on the portion of the property outside the 
building envelopes and roadways. Satisfying these subdivision 
pre-requisites and additionally taking a deductior1 for doing so 
should have seemed too good to be true under the circumstances. 
000413
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I.R.C. § 6662 - Substantial Understatement. 
A "substantial understatement" of tax is generally defined 
as an understatement that exceeds the greater of 10 percent of 
the tax required to be shown on the return or $5,000. I.R.C. 
§ 6662(d}. An understatement is generally the excess of the 
amount of tax required to be shown on the return over the amount 
actually shown. I.R.C. § 6662{d){2)(A); Treas. Reg.§ 1.6662-
4 (b) (2). I.R.C. § 6662 (d) (2) (B) (i) provides that the amount of 
the understatement subject to the penalty will be reduced by 
that portion of the understatement that is attributable to the 
tax treatment of any item for which there is or was substantial 
authority. 
A taxpayer can also avoid the substantial understatement 
penalty by showing that the relevant facts affecting an item's 
tax treatment are adequately disclosed on the return and that 
there is a reasonable basis for the tax treatment. I.R.C. 
§ 6662 (d) (2) {B) {ii). 
For individual taxpayers, an understatement is substantial 
if it exceeds the lesser of ten percent of the amount of tax 
required to be shown on the return or $5,000. I.R.C. 
§ 6662(d) (1) {A). 
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Here, petitioners' understatement is substantial because it 
either exceeds $5,000, or is more than ten percent of the amount 
of tax required to be shown on their returns. 
Reasonable Cause. 
There is an exception to the section 6662 penalties when a 
taxpayer can demonstrate (1) reasonable cause for the 
underpayment and (2) that the taxpayer acted in good faith with 
respect to the underpayment. I.R.C. § 6664(c) (1). Regulations 
promulgated under section 6664(c) further provide that the 
determination of reasonable cause and good faith "is made on a 
case-by-case basis, taking into account all pertinent facts and 
circumstances.~, Treas. Reg. § 1. 6664-4 (b) ( 1 i 
The most important factor in determining whether reasonable 
cause exists is "the extent of the taxpayer's effort to assess 
[his] proper tax liability." Treas. Reg. § 1.6664-4(b) (1). 
Another factor to be considered is the taxpayer's experience, 
knowledge, and education. Id. Reliance on a professional tax 
advisor or an appraiser can constitute reasonable cause, if such 
reliance was reasonable and the taxpayer acted in good faith. 
Id. 
Here, petitioners cannot show reasonable cause for the 
underpayment and that they acted in good faith with respect to 
the underpayment. Petitioners failed to reduce the amount of 
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their contributions by the value of the services received, 
failed to meet the perpetuity and related requirements, and 
failed to make a gocid faith investigation into the value of the 
contributed easement. 
Mr. Minnick is experienced in both development and tax law 
and possesses knowledge and education to assist his effort to 
assess his proper tax liability. As outlined above, petitioners 
amended their return to take a deduction that should have seemed 
too good to be true under the circumstances. Any claimed 
reliance on a professional tax advisor or an appraiser was not 
reasonable under these circumstances. 
EVIDENTIARY PROBLEMS: 
Respondent anticipates objecting to the admission of 
documents not exchanged pursuant to the Court's pretrial order. 
Date: 
SEP 1 9 201l 
By: 
SEP 1 9 ZOU 
Date: By: 
CL,u. ( 
ANNE W. DURNING 
Senior Counsel(Phoenix,Group 
(Small Business/Self-Employed) 
.Tax Court Bar No. DA0256 
Attorney (Phoenix, Group 2) 
(Small Business/Self-Employed) 
Tax Court Bar No. HM0645 
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RESPONDENT MOVES, pursuan to Tax Court Ru~e 4Y{a), that 
I 
the Court grant respondent l·ea e to amend his arlswer. in the 
j 
above-captioned case, which· Am1endment to.Answer iis submitted 
l 
I 
i herewith. 
I 
! 
IN SUPPORT THEREOF, respordent respectful!~ states: 
" I 1. Petitioners filed their Petition in thi~ case on 
I 
December 14, 2009. I 
I 
2. Respondent; filed his lnswer in this casr on February 3, 
i 
2010. l 
3. The case was originally scheduled for t~ial at the 
. ! 
session· of the Court set to be~ in on Fehruary 2s l 2011 in 
. I 
I 
Phoenix, Arizona before the Honorable Harry A. Hkines. The case 
f 
was continued from that-session of the Court. I 
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I 
4. Respondent seeks t.o mend his answer tb clarify the 
i 
i 
basis for the disallowance of the contribution barryover in 2007 
! 
and 2008. Such amendment will not raise any neL issues and will 
I 
. 
not increase the deficiencies. 
5. Responde~t asserts th t the contributi?n carryover is 
i 
i not deductible for the followi g reasons: 
i th~t they satisfied 
I 
170 and corresp~nding Treasury 
. 1 
I 
noncash qualif i$d conservation 
A. The petitioners ave not shown 
~ the requirements under i.R.C. Regulations in order to claim 
I 
contribution for the tax years 2006, 2007, and ~008; 
I 
B. The _petitioners ave not establis1ed that the· 
value of the contributed prope ty interest was ~941,000; and 
C. The petitioners lave not es~ablistjed that any 
! 
amount is available for carryo er to either 2001 or 2008 from 
2006, the year the noncash cha itable contribut~on was 
l 
originally claimed. l 
I 
I 
6. Petitioners' counsel !as been aware fr9m the beginning 
that the Service d~sallowed th charitable cont~libution 
deduction for each and every r ason th~t it failed to satis~y 
I.R.C. § 170. 
I 
r 
I 
r 
I 
I 
I 
\ 
I 
~ 
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. l 
2008 were handled by the same \ mployee and, in iach case, issues 
peculiar to conservation easemelnts, aside from t
1
aluation, were 
in play and discussed. 
i 
8. After ans.wer, this ca e was referred tb Appeals for 
i 
consideration of possible sett ement. It was a~signed to 
i 
Appeals Officer.Denise Mountjo 
the 2006 claim case. 
who had previou~ly been assigned 
I 
l 
i 
i 
9. On June 10, 2010, A/O Mountjoy discuss~d the cases with 
I 
Mr. Tarter and advised him tha' she would provide him with a 
I 
. I 
list of questions for him to a swer before a fa1e-to-f ace 
meeting. Among the i terns was request for copiies of any 
. I 
subordination agreements ( #8), a request for thel contemporaneous 
written acknowledgment (#13), nd a request for ~erification 
. I 
that the taxpayer did not get , omething in retur~ for the 
I 
I easement (#14). j 
received Mountboy 
I 
10. On or about August 2S., 2010, A/O 
I responses to her questions fro Mr. Tarter. f 
11. On September 20, 201 , A/O Mountjoy meh with Mr. 
I 
I 
Tarter and Mr. Corlett to dis.cuss settlement of ?oth the claim 
and deficiency cases. l 
I 
I 
I, 
I 
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12. In October, 2010, r spondent.proposed\ clarifying the 
language in the Notice of Def 'ciency by moving ~o amend his 
answer. Petitioners objected on the ground thal it was too 
I 
close to the then-scheduled trial date of Febru~ry 28, 2011. I . 
I 
Attached as Exhibit A is a of the parties' jcorrespondence 
' ;
1 
about the proposed amended er. Respondent did not file the 
I 
I 
motion and amended answer and he case was continued f rorn the 
I 
February 28, 2011 session. I . l 13. On January 13, 2011, Mr. Tarter wroteja letter to Ms. 
l 
i 
Mountjoy in which he followed \P on an earlier liscussion 
"regarding whether the conserv1tion easement at\issue .in this 
case meets the perpetuity requirement under I.R~C. 
I 
§ 170 (h) (5) (A)." j 
f 
14. By letter dated June 14, 2011, respontjent scheduled a 
I 
I 
conference on June 20, 2011 wi h petitioners' c4unsel.pursuant 
. I 
to Branerton v. Commissioner. Respondent requeJsted a number of 
I 
documents and .asked him to be repared to discusls a number of 
issues. Attached as Exhibit B is a copy of the ~etter. 
. I 
15. In late June, 2011, espondent's couns~l first learned 
I 
i 
of the contents of the subdivi ion file at the Ada County 
i 
Development Services departmen· and, by early JuQy, advised Mr. 
I 
Tarter that the easement was a condition of 
. . 
final subdivision plat ~nd thus there w~s.no 
i 
I 
apprpval 
gif~. 
I 
l 
I 
I 
! 
i 
of the 
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16. By August 5, 2011~ petitioners' 
I 
I 
counsel 
I 
I 
had advised 
respondent's counsel that peti ioners were attetpting to enter 
into a subordination agreement with .U.S. Bank. I 
. l 
the September 12J·2011 
ember 19, ;011. I 
17. Respondent first saw 
subordination agreement on Sep 
I 
18. Petitioners and/or t eir repres~ntati~es have· been 
! 
aware since the commencement o the examinationlthat 
f 
respondent's position has been to disallow the charitable 
I 
I 
I 
contribution deduction on each and every basis 9n which it fails 
. 1 
to m~et the r~quireme~ts of se tion 170. l 
19. Respondent anticipatls that petitione~s will object to 
the granting of this motion. l 
i 
I 
I 
i 
I 
I 
I 
i 
I 
I 
i 
I 
( 
I 
I 
I 
I 
I 
l 
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WHEREFORE, respondent teq~ests tha~ this mltion be granted. 
Date: <'2 l?t L-f f :H>_s.r 
OF COUNSEL: 
THOMAS R. THOMAS 
Division Counsel 
(Small Business/Self~Employed} 
DEBRA K. MOE 
Area Counsel 
WILLIAM J. WIEKINS 
I 
Chief Counsel I 
Interna·l Rever!ue Service 
. I 
~Y=~W.~ 
ANNE W. DURNIJG 
Senior Counse il 
(Small Busine~ls/Self-Employed} 
Tax Court Bar No. DA0256 
M/S 2200PX 
4041 N .. Central Ave., Ste 112 
Phoenix; AZ 8.5012 
Telephone: ( 6012) 636-9611 
(Small Business/Self-Employed: Area 5} 
J. ROBERT CUATTO 
Associate Area ·Counsel 
(Small B~siness/seif-Employed: Area 5} 
•' 
' 
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US TAX COURT 
RECEIVED 
DEC 09 2011 
08:13 PM 
WALTER C. MINNICK and 
A.K. LIENHART, 
UNITED STATES TAX COURT 
JMP 
US TAX COURT 
eFILED 
DEC 09 2011 
Docket No. 29632-09 
Peti1?-ioners, 
Filed Electronically 
v. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITIONERS' RESPONSE TO RESPONDENT'S MOTION 
FOR LEAVE TO FILE AMENDMENT TO ANSWER 
PETITIONERS HEREBY OBJECT t.o Respondent Is Motion for Leave 
to File Amendment to Answer in this case. This response is filed 
pursuant to the Order issued by this Court on November 22, 2011. 
IN SUPPORT THEREOF, Petitioners respectfully state: 
1. Petitioners timely fiiea their Petition in this case on 
December 14, 2009. 
2. .Respondent filed his Answer in this case on February 3, 
2010. 
3. This case was originally scheduled for trial during the 
Phoenix, Arizona trial session beginning February 28, 2011. The 
case was continued from that ses·sion of the Court. 
4. On April 6, 2011, the Court granted Petitioners' 
Unopposed Motion to"Change Place of Trial to Boise, Idaho. 
SERVED Dec 14 2011 EXHIBIT ~ 
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5. On April 29, 2011, the Court scheduled the case for 
trial at the session of the Court set to begin on October 3, 
2011, in Boise, Idaho. 
6. By Order dated September 13, 2011, the Court set the 
case for trial beginning at 9 a.m. on October 4, 2011 in Boise, 
Idaho. 
7. On October 4, 2011, immediately prior to Petitioners 
calling their first witness in the case, Respondent filed his 
Motion for Leave to File Amendment to Answer. 
8. Following a teleconference with the parties' counsel on 
November 20, 2011, the Court ordered Petitioners to file a 
response to Respondent's Motion on or before December 9, 2011. 
9. The Notice of Deficiency at issue in this case raises 
the following limited matters with respect to Petitioners' 
charitable contribution carry~ver related to a conservation 
easement: 
A. Whether the taxpayers provided the IRS with the 
name and address of the qualifying organization; 
B. Whether the ta~payers provided the IRS with a list 
of what was donated; 
C. Whether.the taxpayers established the fair market 
value of their gift; and 
2 
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D. Whether the taxpayers are liable for a 40% 
accuracy-related penalty under I.R.C. § 6662(h). 
10. Respondent's Motion for Leave to File Amendment to 
Answer raises a new matter not previously raised in his Notice of 
Deficiency or in his original Answer, as follows: 
A. Petitioners have not shown that they satisfied the 
requirements under I.R.C. § 170 and corresponding Treasury 
Regulations in order. to claim a noncash qualified conservation . 
contribution for the tax years 2006, 2007 and 2008. 
11. Petitioners do no~ object to Respondent challenging the 
value of the contributed property interest or whether the amount 
is available for carryover from 2006. 
12. In addition to the new matter specifically raised in 
Respondent's Motion as described above, Respondent also attempts 
to raise several new matters in his Pretrial Memorandum that 
Respondent's counsel filed on September 19, 2011, as follows: 
A. Petitioners made no gift within the meaning of 
I.R.C. § 170(c) because they granted the conservation easement as 
a "quid pro quo" for receiving approval of the Final Plat for the 
underlying subdivision. Resp. Pretrial Memo. at 11. 
B. The conservation easement at issue in this case is 
not protected in perpetuity. Resp. Pretrial Memo. at 14. 
3 
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i. The terms of the easement allowed the parties 
to amend the agreement at will. Id. 
ii. The easement fails to meet the perpetuity 
requirement because U.S. Bank's mortgage on the property was not 
subordinated at the time of the contribution. Id. · 
iii. The easement fails to provide for the 
allocation of proceeds in the event of extinguishment. Id. 
C. Petitioners may, at most, deduct the amount of the 
basis allocated to the easement on the encumbered portion of the 
underlying property at issue. Re~p. Pretrial Memo. at 22-23. 
13. On October 18, 2010, Respondent's counsel sent a draft 
Motion for Leave to File Amendment to Answer for Petitioners' 
review. On October 20, 2010, Petitioners' counsel replied, 
stating that he objected to any attempt to amend the Answer. A 
copy of Petitioners' counsel's response is attached hereto as 
Exhibit A. 
14. Respondent did not take any further steps to amend his 
Answer until the morning of trial, over eleven (11) months later, 
on October 4, 2011.· 
15. Although Respondent's motion is captioned as an 
"Amendment to Answer," Respondent states that he only seeks to 
"clarify the basis for the disallowance of the contribution 
carryover in 2007 and 2008." Resp. Motion at ~ 4. It is unclear 
4 
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if Responden~ is actually attempting to ra~se new matters in this 
case. 
16. Regardless of how Respondent introduces these new 
matters, there can be no reasonable dispute that they are not 
raised in his Notice of Deficiency or any prior pleading in this 
case. The Court's Rules of Practice and Procedure and its prior 
rulings are helpful to evaluate .Respondent's motion, as follows: 
A. Tax Court Rule 41(a) allows for an amendment to 
the pleadings after a case has been placed on the trial calendar 
"by leave of the Court or by written consent of the adverse 
party, and leave shall be given freely when justice so requires." 
B: In determining whether perm1tting a proposed 
amendment serves justice, the Court must examine the particular 
circumstances in the case before it. Estate of Quick v. 
Commissioner, 110 T.C. 172, 178 (1998); citing, Law v. 
Commissioner, 84 T.C. 985, 990 (1985). 
C. In Hanley v. Commissioner, T.C. Memo. 1990-53, the 
Court noted that in his motion, "respondent contends that he 
notified petitioners' counsel of [the] discrepancy 'some time 
ago' and petitioners' counsel has not communicated with him since 
February 1989. Yet respondent does not explain why he waited 
until November 1989 to move to amend his answer." 
s 
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D; It was certainly reasonable for Petitioners in 
this case to conclude that Respondent had abandoned his desire to 
raise any additional· matters when Respondent failed to file his 
motion over eleven (11) months after providing Petitioners' 
counsel with his draft.motion. See, Bruce Goldberg, Inc. v. 
Commissioner, T.C. Memo. 1989-582· (statements made by respondent 
negate the finding of "fair warning" even if respondent's 
intention.to raise the new issue was, at some earlier time, made 
known to petitioner), citing Estate of Mandels v. Commissioner, 
64 T.C. 61773 (1975). 
E. In Wyman-Gordon Co. v. Commissioner-, T.C. Memo. 
1985-433, the Court denied respondent's motion to amend his 
answer filed "licerally on the morning of the scheduled trial" 
since it would cause petitioners substantial prejudice. The 
Court noted that respondent's new arguments raised factual 
questions involving .evidence "quite dissimilar" from the legal 
analysis which would be necessary to resolve the matters properly 
raised before the Court. 
F. In Chanik v. Commissioner, T.C. Memo. 1972-174, 
the Court held as follows: 
It is not precisely clear from the record 
what respondent's.later discovered facts are. 
However that may be·, later discovered 
_eyideI1ce, in our mind, refers to matters 
which remain covered in spite of a diligent 
6 
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investigation, and only later come to light. 
The concept, iri fairness does not refer to 
matters which are not found because no one 
bothered to look, or because obvious leads 
were not followed. A lack of diligence is a 
sufficient reason .to deny the [respondent's] 
motion to amend. 
G. Petitioners are no~ required to show that they 
will be substantially disadvantaged in the presentation of their 
case by the Court's granting of Respondent's motion. Spain v. 
Commissioner, T.C. Memo. 1978-270. 
H. Federal Rules of Evidence, Rule 408, prohibits the 
use of conduct or statements made .during compromise negotiations 
to prove or disprove the validity or amount of a disputed claim. 
17.· Based upon T.C. Rule 4l(a) and the Court's prior 
rulings as outlined above, Petitioners respectfully request that 
this Court find that the following new matters/issues/theories/ 
arguments recently raised in Respondent's Motion (or other 
pleadings) be excluded from this case, summarized as follows: 
A. Whether Petitioners have shown that they satisfied 
the requirements under I.R.C. § 170 and corresponding Treasury 
Regulations in order to claim a noncash qualified conservation 
contribution. This new matter raises factual and legal arguments 
quite dissimilar from the analysis necessary to resolve matters 
properly raised before this Court. 
7 
000430
B. Whether Petitioners made_a gift within the meaning 
of I.R.C. § 170(c) if they gr~nted the conservation easement as a 
"quid pro quo" for receiving approval of the Final Plat for the 
underlying subdivision. This new matter also raises factual 
arguments quite dissimilar from the analysis necessary to resolve 
matters properly raised before this Court. Furthermore, 
Respondent's recent discovery of facts supporting this new matter 
provides insufficient grounds for asserting it on the threshold 
of trial. 
C. Whether the conservation easement at issue i.n this 
case is not protected in perpetuity. This new issue presents a 
mixed question of .law and fact that is quite dissimilar from the 
~nalysis necessary to resolve matters properly raised before this 
Court. 
D. Whether the terms of the easement allowed the 
parties to amend the agreement at will. This new matter also 
raises factual arguments quite dissimilar from the analysis 
necessary to resolve matters properly raised before this Court. 
E. Whether the easement fails to meet the perpetuity 
requirement because U.S. Bank's mortgage on the property was not 
subordinated at the time of the contribution. This new issue 
also presents a mixed question of law and fact that is quite 
8 
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dissimilar from the analysis necessary to resolve matters 
properly raised before this Court. 
F. Whether the easement fails to provide for the 
allocation of proceeds in the.event of extinguishment. This new 
matter raises factual arguments quite dissimilar from the factual 
analysis necessary to resolve matters properly raised before this 
Court. 
G. Whether Petitioners ·may, at most, deduct the 
amount of the basis allocated to the easement on the encumbered 
portion of the underlying property at issue. This final new 
matter also raises ·factual and legal arguments that are qtiite 
dissimilar from the analysis necessary to resolve matters 
properly raised before this Court .. 
18. Furthermore, ·Respondent provides insufficient grounds 
under T.C. Rule 4l(a) for amending his Answer to raise new 
matters on the morning of trial, as follows: 
A. There is no evidence in the record that 
"Petitioners' counsel has been aware from the beginning that the 
Service disallowed the charitable contribution deduction for each 
and every reason that it failed to satisfy I.R.C. § 170." To the 
contrary, Respondent's counsel abandoned his efforts to amend his 
Answer to raise this new matter for over eleven (11) months, 
without explanation. Petitioners' counsel made it clear to 
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Respondent's counsel throughout their negotiations that 
Petitioners would object to any attempt to modify the issues 
raised in the Notice of Deficiency. Until the morning of trial, 
it was reasonable for Petitioners to assume that Respondent had 
abandoned its earlier desire to raise new arguments in this case. 
B. Although both Respondent's counsel and 
Respondent's Appeals Officer ("A/O Mountjoy") requested 
information and answers to various questions, other than the 
draft Amendment to Answer provided to Petitioners' counsel on 
October 18, 2010, no further attempt was made by Respondent to 
insert any new matters or arguments into this case until the 
morning of trial. 
C. Petitioners' counsel also respectfully disagrees 
with Respondent's assertion that his counsel "advised Mr. Tarter 
that the easement was a condition of approval of the final 
subdivision plat and thus there was no gift." Regardless, as 
discussed by this Court in Chanik, supra, Respondent's failure to 
locate this information until a few months prior to trial is. 
insufficient grounds under Rule 41 (a) to permit Resp.ondent to now 
raise this new matter on the morning of trial. Furthermore, if 
this information was discovered in "late June," 2011, why didn't 
Respondent amend his Answer then, rather than waiting until the 
morning of trial? 
10 
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WHEREFORE, PETITIONERS REQUEST that Respondent's Motion for 
Leave to File Amendment to Answer be denied. 
FURTHERMORE, PETITIONERS REQUEST that the Court order that 
Respondent may not argue or otherwise insert into this case the 
followi~g new matters: 
A. Whether Petitioners have shown that they satisfied 
the requirements .under I.R.C. § 170 and correspo?ding Treasury 
Regulations in order to claim a noncash qualified conservation 
contribution for the tax years 2006, 2007 and 2008; 
B. Whether Petitioners made a gift within the meaning 
of I.R.C. § 170(c) if they g~anted the conservation easement as a 
"quid pro quo" for receiving approval of the Final Plat for the 
underlying subdivision; 
C. Whether the conservation easement at issue in this 
case is protected in perpetuity; 
D. Whether the terms of. the easement allowed the 
parties to amend the agreement at will; 
E. Whether the easement fails to meet the perpetuity 
requirement because U.S. Bank's mortgage on the property was not 
subordinated at the time of the contribution; 
F. Whether the easement fails to provide for the 
allocation of proceeds in the event of extinguishment; and 
11 
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G. Whether Petitioners may, at most, deduct the 
amount of the basis allocated to the easement on the encumbered 
,portion of the underlying property at issue. 
ALTERNATIVELY, in the event that the Court permits 
Respondent to argue or.otherwise insert any of the above-
referenced arguments into this case, Petitioners request that the 
Court place the burden of proof with respect to such new matters 
upon Respondent. See, T.C. Rule 142(a) (1). 
DATED this 9th day of December, 2011. 
TIM A. TARTER 
Tax Court Bar No. TT0155 
WOOLSTON & TARTER, P.C. 
Suite B-218 
2525 East Arizona Biltmore Circle 
Phoenix, Arizona 85016-2133 
·Tel. (602) 532-9197 
tim@woolston-tarter.com 
Counsel for Petitioners 
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UNITED STATES TAX COURT 
WASHINGTON, DC 20217 
WALTER C. MINNICK & AK. LIENHART, 
Petitioners 
) DocketNo. 
v. 
) . 
) 
) 
) COMMISSIONER OF INTERNAL REVENUE, 
Respondent ) ) 
ORDER 
29632-09. 
On October 4, 2011, the respondent filed a motion for leave to file 
amendment to answer. IQ. the amendment to answer, the respondent wishes to 
assert the following points: 
(a) The petitioners have not shown that they satisfied the requirements of 
Internal Revenue Code section 170 (and the corresponding regulations) in 
order to claim a noncash qualified conservation contribution for the tax years 
2006, 2007, and 2008. 
(b) The petitioners have not established that the value of the contributed 
property interest was $941,000. 
( c) The petitioners have not established that any amount is available for 
carryover to either 2007 or 2008 from 2006, the year that the noncash 
charitable contribution was originally claimed. 
On December 9, 2011, the petitioners filed a response to the motion. The 
petitioners do not object to the respondent raising points (b) and ( c ). They object 
to the respondent raising point (a). They also object to the following theories 
described in the respondent's pretrial memorandum: 
( d) The petitioners made no gift within the meaning of section 170( c) 
because they granted the conservation easement as a "quid pro quo" for 
receiving approval of the final plat for the underlying subdivision. 
(e) The conservation easement is not protected in perpetuity because (i) the 
RMM 
terms of the easement allowed the parties to amend the agreement at will 
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(ii) U.S. Bank's mortgage on the property was not subordinated at the time 
of the contribution, (iii) the easement fails to provide for the allocation of 
proceeds in the event of extinguislunent. 
(f) The petitioners may, at most, deduct the amount of the basis allocated to 
the easement on the encumbered portion of the underlying property at issue. 
We understand the petitioners' fn1stration with the state of the respondent's 
notice of deficiency and pleadings. Nonetheless, we believe that it is appropriate 
to permit respondent to defend each of the theories to which the petitioners object, 
and, more to the point of the motion, it is appropriate for the respondent to amend 
the answer as proposed. The petitioners have not demonstrated specific ways in 
which their trial preparation was impaired by the state of respondent's pleadings. 
They were not surprised by these theories; they were prepared for them. To 
resolve this case in ignorance of these contested theories would unnecessarily 
hinder us in determining the petitioners' correct tax liability. 
Upon due consideration, it is 
ORDERED that the respondent's October 4, 2011 motion for leave to file 
amendment to answer is granted and the proposed amendment to answer is filed as 
of the date of this Order. It is further 
ORDERED that the briefing schedule in this case is cancelled. 
Dated: Washington, D.C. 
January 5, 2012 
(Signed) Richard T. Morrison 
Judge 
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138 T.C. No. 16 
UNITED STATES TAX COURT 
RAMONA L. MITCHELL, Petitioner y. 
COMMISSIONER OF INTERNAL REVENUE, Respondent 
Docket No. 10891-10. Filed April 3, 2012. 
In 2003 P contributed a conservation easement over 180 acres of 
unimproved land to a qualified organization. The purchase of the 
unimproved land was seller financed. After a downpayment, P 
executed a promissory note for the remaining payments secured by a 
deed of trust on the unimproved land. P failed to have the mortgagee 
subordinate the deed of trust to the conservation easement deed until 
two years later, in 2005. P claimed a charitable contribution deduction 
on her 2003 Federal income tax return. 
I.R.C. sec. 170 allows a deduction for a "qualified conservation 
contribution". A qualified conservation contribution must be made 
exclusively for conservation purposes. I.R.C. sec. l 70(h). A 
contribution shall not be treated as exclusively for conservation 
purposes unless the conservation purpose is protected in perpetuity. 
I.R.C. sec. 170(h)(5)(A). Pursuant to sec. 1.l 70A-14(g)(2), Income 
Tax Regs., no deduction is permitted for an interest in property which 
is subject to a mortgage unless the mortgagee subordinates its rights 
EXHIBIT 
I -p 
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in the property to the right of the qualified organization to enforce the 
conservation purposes of the gift in perpetuity. 
P argues she has met the requirements of sec. l . l 70A-14(g)(2), 
Income Tax Regs., and is eligible for a charitable contribution 
deduction under I.R.C. sec. 170. R argues that P failed to have the 
mortgagee subordinate his deed of trust to the conservation easement 
deed and therefore failed to meet the requirements of sec. 1.l 70A-
14(g)(2), Income Tax Regs., and I.R.C. sec. 170. 
As part of P's argument that she has met the requirements of sec. 
1.l 70A-14(g)(2), Income Tax Regs., Praises an issue of first 
impression: whether we must consider the so-remote-as-to-be-
negligible standard of sec. 1.l 70A-14(g)(3), Income Tax Regs., in 
determining whether P satisfied the requirements of sec. 1.l 70A-
14(g)(2), Income Tax Regs. 
Held: The so-remote-as-to-be-negligible standard of sec. 
1.170A-14(g)(3), Income Tax Regs., does not apply to determine 
whether P satisfied the requirements of sec. 1.l 70A-14(g)(2), Income 
Tax Regs. 
Held, further, P has not met the requirements of sec. l .170A-
14(g)(2), Income Tax Regs., and is not eligible for the charitable 
contribution deduction under I.R.C. sec. 170 for 2003. 
Held, further, Pis not liable for the accuracy-related penalty 
under I.R.C. sec. 6662. · 
Larry D. Harvey, for petitioner. 
Miles B. Fuller, Steven I. Josephy, and Joseph A. Peters, for respondent. 
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HAINES, Judge: Respondent determined a deficiency of $142,600 in 
petitioner's Federal income tax and an accuracy-related penalty under section 
6662(a)1 and (d) of $28,520 for 2003.2 The issues for decision after concessions 
are: (1) whether petitioner is entitled to a charitable contribution deduction with 
respect to the conservation easement she granted to Montezuma Land Conservancy 
(Conservancy); (2) if petitioner is entitled to a charitable contribution deduction, the 
amount of the deduction; and (3) whether petitioner is liable for the accuracy-related 
penalty under section 6662(a) and (d) or alternatively, if we determine petitioner is 
entitled to a charitable contribution deduction, whether she is liable for the gross 
valuation misstatement penalty under section 6662(a) and (h). 
FINDINGS OF FACT 
Some of the facts have been stipulated and are so found. At the time 
petitioner filed her petition, she lived in Colorado. 
1Unless otherwise indicated, all section references are to the Internal Revenue 
Code, as amended and in effect for the year at issue, and all Rule references are to 
the Tax Court Rules of Practice and Procedure. Amounts are rounded to the nearest 
dollar. 
2Respondent first asserted that petitioner is liable for the accuracy-related 
penalty in his answer. Should we find in favor of petitioner on the first issue below, 
respondent claims she is liable for a gross valuation misstatement penalty under sec. 
6662(h) of $50 ,973 for 2003. 
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Charles Mitchell, his wife Ramona L. Mitchell, and their son, Blake Mitchell 
(Mitchells), resided in Mancos, Colorado, a ranching community established in 
1876. Mancos is between Cortez, Colorado, 17 miles to the west, and Durango, 
Colorado, 30 miles to the east. Highway 160, at the base of the San Juan Mountains 
and known as the San Juan Skyway, connects the three towns. The towns are in the 
southwest corner of Colorado in the "Four Corners" area, where the boundaries of 
Colorado, New Mexico, Arizona, and Utah meet. 
The town of Mancos is in the northern part of Mancos Valley. Charles had 
owned a business in the town which began as a manufacturer of matches but 
eventually evolved into a manufacturer of erosion and flood control products. 
Charles had tried to buy 456 acres of ranchland in the southern part of the Mancos 
Valley from Clyde Sheek for over 20 years. The ranchland was approximately eight 
miles by road south of the town of Mancos. 
In 1998 Sheek finally agreed to sell the northerly 105-acre parcel to the 
Mitchells for $180,000.3 The parcel was unimproved; i.e., it had no buildings, only 
partial fencing, no utilities, and no domestic water. Access was from a two-lane 
gravel road maintained by the county. The land had been used by Sheek to 
3Montezuma County assessors records describe the parcel as 95 acres. The 
land records describe it as 105 acres. We will use 105 acres for purposes of the 
Opinion. 
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graze cattle and was not in good condition when the Mitchells purchased it. The 
property also was used by wildlife for habitat. 
The Mitchells installed a two-inch water line from the northern boundary of 
the 105-acre parcel in 2000 with electrical lines added in 2001-02. The Mancos 
River channel running through the property was protected from further erosion, and 
fields were improved. Blake and his wife, Melody, built a home on the 105-acre 
parcel in 2000. Subsequently a 50- by 100-foot shop and a 900-square-foot 
guesthouse were built on the parcel. 
In 2000 Charles sold his business. He again approached Sheek to buy the 
remaining 351 acres bordering the south boundary of the 105-acre parcel bought in 
1998. Sheek agreed to sell the 351-acre parcel in 2001 for $683,000. He did not 
want all cash. He wanted retirement income. Consequently, after a downpayment 
of $83 ,000, the balance of $600 ,000 was to be paid in installments of $60 ,000 per 
year plus interest. A promissory note was signed and secured by a deed of trust 
recorded in the records of Montezuma County, Colorado, in January 2001. 
As a result of the two purchases, the Mitchells owned 456 acres of 
ranchland in the southern portion of the Mancos Valley (Lone Canyon Ranch). 
The south and west sides of the Lone Canyon Ranch are bordered by the Mesa 
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Verde National Park (park) where the Anasazi people, the cliffdwellers, had their 
communities. A portion of the ranch is actually within the park. To the south also 
is Ute Indian land and to the east is Bureau of Land Management land and a 
privately owned ranch. Charles and petitioner built their own home at Lone Canyon 
Ranch in 2001and2002. 
Charles began having health problems. In December 2002 the Mitchells 
formed C. L. Mitchell Properties, L.L.L.P., a family limited partnership 
(partnership).4 Lone Canyon Ranch was transferred to the partnership, subject to 
the deed of trust, as were other investments, including a rental property and cash 
and securities. Although Charles was named the general partner, it soon became 
evident that he could not carry out his management duties. Consequently, Blake 
took over the management duties. Charles eventually died of his illness in 2006. 
On December 31, 2003, the partnership granted a conservation easement on 
the south 180 acres of unimproved land to Conservancy. The parties executed a 
deed of conservation easement in gross. At the time the easement was granted, the 
deed of trust securing the debt to Sheek was not subordinated to the conservation 
easement held by Conservancy. From 2003 to 2005 the partnership had the money 
4The name of the limited partnership was changed at a later date to Lone 
Canyon Ranch Limited Liability Limited Partnership. 
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to pay off the promissory note, which the deed of trust secured, at any time. There 
were no lawsuits, potential or otherwise; all bills were paid; payments on the 
promissory note to Sheek were current, and casualty insurance was in place. Two 
years after the ~onservation easement was granted, Sheek agreed to subordinate his 
deed of trust to the conservation easement but received no consideration for the 
subordination. On December 22, 2005, Sheek signed the Subordination to Deed of 
Conservation Easement in Gross (subordination agreement). 
In 2004 the Mitchells hired William B. Love Appraisals, Inc. (Love), to 
appraise the conservation easement granted to Conservancy as of December 31, 
2003. Love determined that the conservation easement had a market value of 
$504,000 .. Love issued an appraisal report for the partnership on February 17, 
2004 (Love appraisal). The partnership claimed a $504,000 charitable 
contribution deduction, which flowed through to its two partners, Charles and 
petitioner, equally. Charles and petitioner claimed a $504,0005 charitable 
contribution deduction on their 2003 joint Federal income tax return dated April 13, 
2004 (2003 return). Charles and petitioner attached Form 8283, N oncash 
5Because of limitations on itemized deductions claimed on Schedule A; 
Itemized Deductions, only $447 ,236 of the charitable contribution deduction could 
be claimed on the 2003 return. 
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Charitable Contributions, to their 2003 return along with a copy of the Love 
appraisal. 
A notice of deficiency was mailed to petitioner on February 23, 2010, 
disallowing her 2003 charitable contribution deduction. Respondent determined that 
petitioner had not met the requirements of section 170. Alternatively, respondent 
determined that if petitioner had met the requirements of section 170, the amount of 
the charitable contribution deduction was $100,100.6 Petitioner timely filed a 
petition with this Court on May 12, 2010. 
OPINION 
The issues before this Court are whether petitioner made a qualified 
conservation contribution to Conservancy and if so, whether she substantiated the 
reported charitable contribution deduction in the manner required by section 
170(±)(8). If we find that petitioner made a qualified conservation contribution and 
that she substantiated it, we then must determine its value. Finally, we must 
determin~ whether petitioner is liable for certain penalties under section 6662. 
6Respondent in his pretrial memorandum concedes that, if a charitable 
contribution deduction is allowed, the amount of the deduction is $122,000. 
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I. Qualified Conservation Contribution 
A taxpayer is generally allowed a deduction for any charitable contribution 
made during the taxable year. Sec. 170(a)(l). A charitable contribution is a gift of 
property to a charitable organization, made with charitable intent and without the 
receipt or expectation of receipt of adequate consideration. See Hernandez v. 
Commissioner, 490 U.S. 680, 690 (1989); United States v. Am. Bar Endowment, 
477 U.S. 105, 116-118 (1986); see also sec. l.170A-l(h)(l) and (2), Income Tax 
Regs. While a taxpayer is generally not allowed a charitable contribution deduction 
for a gift of property consisting of less than an entire interest in that property, an 
exception is made for a "qualified conservation contribution." See sec. 
170(f)(3)(A), (B)(iii). 
A "qualified conservation contribution" is a contribution (1) of a "qualified 
real property interest", (2) to a "qualified organization", (3) which is made 
"exclusively for conservation purposes". Sec. 170(h)(l); see also sec. 1.l 70A-
14(a), Income Tax Regs. Respondent concedes that there was a contribution of a 
qualified real property interest and that at the time of the contribution the 
Conservancy was a qualified organization under section 170(h)(3). Therefore, we 
focus on the third requirement; i.e., whether petitioner's contribution of the 
conservation easement to Conservancy was exclusively for conservation purposes. 
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A contribution is made exclusively for conservation purposes only if it meets 
the requirements of section 170(h)(5). Glass v. Commissioner, 124 T.C. 258; 277 
(2005), aff'd, 471 F.3d 698 (6th Cir. 2006). Section 170(h)(5)(A) provides that "A 
contribution shall not be treated as exclusively for conservation purposes unless the 
conservation purpose is protected in perpetuity." Section 1.l 70A-14(g), Income 
Tax Regs., elaborates on the enforceability-in-perpetuity requirement. Paragraph 
(g)(l) provides generally that in order for a conservation easement to be enforceable 
in perpetuity, the "interest in the property retained by the donor * * * must be 
subject to legally enforceable restrictions* * *that will prevent uses of the retained 
interest inconsistent with the conservation purposes of the donation." The various 
subparagraphs of paragraph (g) set forth many of these legally enforceable 
restrictions. 
Paragraph (g)(2) addresses mortgages and in pertinent part provides that "no 
deduction will be permitted * * * for an interest in property which is subject to a 
mortgage unless the mortgagee subordinates its rights in the property to the right of 
the * * * [do nee] organization to enforce the conservation purposes of the gift in 
perpetuity." 
Paragraph (g)(3) is entitled "Remote future event" and addresses events that 
may defeat the property interest that has passed to the donee organization. It 
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provides that a deduction will not be disallowed merely because on the date of the 
gift there is the possibility that the interest will be defeated so long as on that date 
the possibility of defeat is so remote as to be negligible . 
Paragraph (g)( 6) is entitled "Extinguishment" and recognizes that after the 
donee organization's receipt of an interest in property, an unexpected change in the 
conditions surrounding the property can make impossible or impractical the 
continued use of the property for conservation purposes. Subdivision (i) of 
paragraph (g)( 6) nrovides that those purposes will nonetheless be treated as 
protected in perpetuity if the restrictions limiting use of the property for 
conservation purposes "are extinguished by judicial proceeding and all of the 
donee's proceeds*** from a subsequent sale or exchange of the property are used 
by the donee organization in a manner consistent with the conservation purposes of 
the original contribution." 
Subdivision (ii) of paragraph (g)(6) is entitled "Proceeds" and, in pertinent 
part, provides: 
for a deduction to be allowed under this section, at the time of the gift 
the donor must agree that the donation of the perpetual conservation 
restriction gives rise to a property right, immediately vested in the 
donee organization, with a fair market value that is at least equal to the 
proportionate value that the perpetual conservation restriction at the 
time of the gift bears to the value of the property as a whole at that 
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time. * * *For purposes of this paragraph (g)(6)(ii), that proportionate 
value of the donee' s property rights shall remain constant. 
Accordingly, when a change in conditions gives rise to the 
extinguishment of a perpetual conservation restriction under paragraph 
(g)(6)(i) of this section, the donee organization, on a subsequent sale, 
exchange, or involuntary conversion of the subject property, must be 
. entitled to a portion of the proceeds at least equal to that proportionate 
value of the perpetual conservation restriction * * * 
Respondent argues that petitioner's conservation easement was not protected 
in perpetuity and thus it is not a qualified conservation contribution. Specifically, 
respondent argues that petitioner failed to satisfy the requirements of section 
1.l 70A-14(g)(2), Income Tax Regs. (subordination regulation), and section 1.l 70A-
14(g)(6)(ii), Income Tax Regs. (proceeds regulation). We will address each of these 
arguments in turn. 
A. Whether Petitioner Satisfied the Requirements of the Subordination 
Regulation 
Respondent argues that the conservation purpose of the donated property is 
not protected in perpetuity because petitioner failed to meet the requirements of the 
subordination regulation, which required Sheek to subordinate his deed of trust to 
the deed of conservation easement. Petitioner argues that Sheek entered into a 
subordination agreement in 2005 which complies with the requirements of the 
subordination regulation. Petitioner also argues that in determining whether the 
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requirements of the subordination regulation are met this Court must consider the 
so-remote-as-to-be-negligible standard in section 1.l 70A-14(g)(3), Income Tax 
Regs. Finally, petitioner argues that she entered into an oral agreement with Sheek 
with respect to the use of Lone Canyon Ranch and that the oral agreement provides 
the necessary protection required by section 170(h)(l)(c). 
I. Whe~her Petitioner's Obtaining a Subordination Agreement in 
2005 Satisfies the Requirements of the Subordination Regulation 
Petitioner claims her grant of a conservation easement to Conservancy 
satisfies the requirements of the subordination regulation because Sheek 
subordinated his deed of trust to Conservancy's deed of conservation easement in 
2005. Petitioner argues that it is irrelevant that the subordination agreement was 
signed almost two years after the grant of the conservation easement because the 
subordination regulation has no requirement as to when the mortgagee must 
subordinate its claim to that of the donee organization. Respondent argues that in 
order to comply with the requirements of the subordination regulation, the 
mortgagee's rights in the property must be subordinate to the conservation easement 
on the date the conservation easement is granted. We agree with respondent. 
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Though the subordination regulation is silent as to when a taxpayer must 
subordinate a preexisting mortgage on donated property, we find that the regulation 
requires that a subordination agreement be in place at the time of the gift. In order 
to be eligible for the charitable contribution deduction for 2003, petitioner had to 
meet all the requirements of section 170(h) and the underlying regulations, including 
the requirement that the Sheek deed of trust be subordinate to the conservation 
easement deed of trust. See sec. 1.l 70A-14(g)(2), Income Tax Regs. Sheek did not 
subordinate his deed of trust to the conservation easement deed of trust until 
December 22, 2005. Had petitioner defaulted on the promissory note before that 
date, Sheek could have instituted foreclosure proceedings and eliminated the 
conservation easement. The conservation easement was therefore not protected in 
perpetuity at the time of the gift. As a result, petitioner failed to meet the 
requirements of section 170(h) and the underlying regulations for 2003. 
Petitioner argues that notwithstanding the fact that Sheek's deed of trust took 
priority over the conservation easement until December 22, 2005, the conservation 
easement was still protected in perpetuity because the probability of petitioner's 
defaulting on her promissory note was so remote as to be negligible. 
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2. Whether This Court Must Consider the So-Remote-as-To-Be-
Negligible Standard When Determining Whether Petitioner 
Satisfied the Requirements of the Subordination Regulation 
Petitioner argues that we must read the subordination regulation in tandem 
with the so-remote-as-to-be-negligible standard of section 1.170A-14(g)(3), Income 
Tax Regs. She argues that the probability of her defaulting on the Sheek promissory 
note on December 31, 2003, was so remote as to be negligible. Thus, petitioner 
argues that possibility should be disregarded under the so-remote-as-to-be-negligible 
standard in determining whether the conservation easement is enforceable in 
perpetuity. Respondent argues that the so-remote-as-to-be-negligible standard is 
irrelevant to our inquiry. We agree with respondent. 
a. Prior Caselaw 
This Court has previously considered on a number of occasions taxpayer 
arguments about the applicability of section l.170A-14(g)(3), Income Tax Regs., to 
the rest of paragraph (g). Kaufman v. Commissioner, 136 T.C. 294 (2011) 
(Kaufman II); Kaufman v. Commissioner, 134 T.C. 182 (2010) (Kaufman I); · 
Carpenter v. Commissioner, T.C. Memo. 2012-1; Simmons v. Commissioner, T.C. 
Memo. 2009-208, aff'd, 646 F.3d 6 (D.C. Cir. 2011). 
In Kaufman II, the taxpayers contributed to a donee organization a facade 
easement on a single-family rowhouse which they owned in a historic preservation 
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district in Boston. At the time of contribution, the property was subject to a 
mortgage which entitled the mortgagee to a "prior claim" to all proceeds of 
condemnation and to all insurance proceeds resulting from any casualty of the 
property. The taxpayers claimed a charitable contribution deduction equal to the 
value they assigned to the facade easement. The Commissioner disallowed the 
deduction, because the taxpayers had failed to meet the requirement of section 
1.l 70A-14(g)(6)(ii), Income Tax Regs., that the charity receive a proportionate 
share of proceeds following judicial extinguishment of the facade easement and a 
subsequent sale of the property. 
The taxpayers argued that section 1.170A-14(g)(6), Income Tax Regs., 
should be read in tandem with section 1.170A-14(g)(3), Income Tax Regs. The 
taxpayers hypothesized a very low probability of occurrence of a set of events that 
would deprive the charity of its proportional share of proceeds following judicial 
extinguishment of the facade easement and subsequent sale of the property. They 
concluded that the possibility of such deprivation was "so remote as to be 
negligible" and, thus, had to be disregarded under the so-remote-as-to-be-negligible 
standard in determining whether the facade easement was enforceable in perpetuity. 
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This Court found that the so-remote-as-to-be-negligible standard does not 
modify section 1.l 70A-14(g)(6)(ii), Income Tax Regs. Specifically, we held that 
It is not a question as to the degree of improbability of the changed 
conditions that would justify judicial extinguishment of the restrictions. 
Nor is it a question of the probability that, in the case of judicial 
extinguishment following an unexpected change in conditions, the 
proceeds of a condemnation or other sale would be adequate to pay 
both the bank and * * * [ the charity]. As we said in * * * [Kaufman Il, 
134 T.C. at 186, the requirement in section 1.l 70A-14(g)(6)(ii), 
Income Tax Regs., that*** [the charity] be entitled to its 
proportionate share of the proceeds is not conditional: "Petitioners 
cannot avoid the strict requirement in section 1.l 70A- 14(g)(6)(ii), 
Income Tax Regs., simply by showing that they would most likely be 
able to satisfy both their mortgage and their obligation to * * * [the 
charity]." 
Kaufman II, 136 T.C. at 313. 
In Carpenter, the taxpayers contributed to a donee organization a 
conservation easement on open land in Colorado. The conservation easement deed 
allowed the parties to extinguish the conservation easement by mutual written 
agreement if circumstances arose in the future that would render the purpose of the 
conservation easement impossible to accomplish. The taxpayers claimed a 
charitable contribution deduction equal to the value they assigned to the 
conservation easement. The Commissioner disallowed the deduction, because the 
taxpayers had failed to meet the requirement of section l.170A-14(g)(6)(i), 
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Income Tax Regs., that the conservation easement be extinguished by a judicial 
proceeding. 
The taxpayers argued that section 1.l 70A-14(g)(6)(i), Income Tax Regs., 
should be read in tandem with section l.170A-14(g)(3), Income Tax Regs. They 
claimed that the conditions necessary for extinguishment of the conservation 
easement were not possible or the possibility was so remote as to be negligible. 
Thus, the taxpayers argued that the possibility of extinguishment by mutual 
agreement of the parties had to be disregarded under the so-remote-as-to-be-
negligible standard in determining whether the conservation easement was 
enforceable in perpetuity. This Court, relying on its previous holding in Kaufman II, 
found that the so-remote-as-to-be-negligible standard does not modify section 
1.170A-14(g)(6)(i), Income Tax Regs. 
At least one court has applied the so-remote-as-to-be-negligible standard to 
find that a gift of a facade easement was protected in perpetuity. In Simmons, the 
taxpayer contributed to a donee organization a facade easement on two rowhouses 
which the taxpayer owned in Washington, D.C. At the time of contribution, the 
properties were subject to a mortgage. The conservation easement deed provided 
that the mortgagees subordinate their rights in the properties to the right of the 
donee and its successors or assigns to enforce the conservation purposes of the 
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easements in perpetuity. The deed also provided that nothing contained in the deed 
should be construed to limit the donee's right to give its consent to changes in the 
facade or to abandon some or all of its rights under the deed. The taxpayers claimed 
a charitable contribution deduction equal to the value they assigned to the facade 
easements, and the Commissioner disallowed that deduction. 
First, the Commissioner argued that the taxpayer had failed to meet the 
conservation purpose described in section 170(h)( 4) because the do nee organization 
had the right not to exercise its obligations under the easement. Second, the 
Commissioner argued that the requirements of section l. l 70A-14(g), Income Tax 
Regs., had not been met because the restrictions on the easement allowed the donee 
organization to consent to changes in the facades. Finally, the Commissioner argued 
that the taxpayer was not entitled to the charitable contribution deduction because 
she failed to subordinate the mortgage on the property as required by the 
subordination regulation. 
We held that the easements granted to the do nee organization were valid 
conservation easements. The donee's right to consent to changes in the facades was 
subject to local, State, and Federal law. Section 1.l 70A-14(d)(5), Income Tax 
Regs., specifically allows a donation to satisfy the conservation purpose test even if 
future development is allowed, as long as that future development is subject to 
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local, State, and Federal laws and regulations. Further we held that the taxpayer had 
satisfied the requirements of the subordination regulation because the mortgagees 
had agreed to subordinate their interest in the property within the conservation 
easement deed. We, however, did not address the Commissioner's argument that 
the taxpayer failed to meet the conservation purpose because the donee organization 
had the right to not exercise its obligations under the easements. 
The Commissioner appealed, arguing once again that the conservation 
easement was not protected in perpetuity because the donee organization was free 
to abandon its right to enforce the restrictions set out in the deed. Commissioner 
v. Simmons, 646 F.3d 6. The Court of Appeals for the District of Columbia 
Circuit found that the Commissioner had not shown the possibility that the donee 
would actually abandon its rights. The Court of Appeals noted that the donee had 
been monitoring easements since 1978, yet the Commissioner had failed to point 
to a single instance where the donee had abandoned its right to enforce those 
easements. Relying on the so-remote-as-to-be-negligible standard, the Court of 
Appeals rejected the Commissioner's argument 0at the contribution failed the 
perpetuity requirement because it had concluded that the possibility the donee 
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would abandon the conservation easement was so remote as to be negligible. Id. at 
10-11. 
b. Our Case 
As discussed above, this Court has previously decided that the so-remote-as-
to-be-negligible standard should not be applied when determining whether a 
taxpayer has met the requirement of section 1.l 70A-14(g)(6)(i) and (ii), Income Tax 
Regs. See Kaufman II, 136 T.C. 294; Carpenter v. Commissioner, T.C. Memo. 
2012-1. However, the so-remote-as-to-be-negligible standard has been used to 
determine whether a conservation deed which allows a donee organization to 
abandon its rights under the deed is a gift in perpetuity. See Commissioner v. 
Simmons, 646 F .3d 6. We are now presented with an issue of first impression: 
whether we must consider the so-remote-as-to-be-negligible standard in determining 
whether petitioner satisfied the subordination regulation. 
We briefly discussed the promulgation of section 1.l 70A-14, Income Tax 
Regs., in Kaufman II. We found that 
The drafters of section 1.l 70A-14, Income Tax Regs., 
undoubtedly understood the difficulties (if not impossibility) under 
State common or statutory law of making a conservation restriction 
perpetual. They required legally enforceable restrictions preventing 
inconsistent use by the donor and his successors in interest. See sec. 
1.170A-14(g)(l), Income Tax Regs. They defused the risk presented 
by potentially defeasing events of remote and negligible possibility. 
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See sec. l.170A-14(g)(3), Income Tax Regs.*** They did not, 
however, consider the risk of mortgage foreclosure per se to be remote 
and negligible and required subordination to protect from defeasance. 
See sec. 1.l 70A-14(g)(2), Income Tax Regs.*** 
Id. at 306-307 (emphasis added). The drafters of section 1.170A-14(g), Income Tax 
Regs., saw taxpayers defaulting on their mortgages as more than a remote 
possibility. Therefore they drafted a specific provision which would absolutely 
prevent a default from destroying a conservation easement's grant in perpetuity. 
Similarly the drafters included section 1.170A-14(g)(6)(i) and (ii), Income 
Tax Regs., to address similar albeit different concerns. We refused to apply the so-
remote-as-to-be-negligible standard in both Carpenter and Kaufman II. Both were 
cases where the taxpayer attempted to use the so-remote-as-to-be-negligible 
standard to avoid a specific requirement of the regulations (i.e., the judicial 
proceeding requirement of section 1.170A-14(g)(6)(i), Income Tax Regs., and the 
proceeds requirement of section l .170A-14(g)(6)(ii), Income Tax Regs). 
Though the Court of Appeals for the District of Columbia Circuit applied 
the so-remote-as-to-be-negligible standard in Simmons, that case is 
distinguishable from our case. The Court of Appeals applied the so-remote-as-to-
be-negligible standard to defeat a general argument made by the Commissioner as 
to the conservation easement's grant in perpetuity. The standard was not used to 
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defeat a specific subparagraph of section 1.170A-14(g), Income Tax Regs., as 
petitioner argues in our case. 
Given our prior rulings in this area, we find that the subordination regulation 
should not be read in tandem with the so-remote-as-to-be-negligible standard. In 
other words, petitioner cannot avoid meeting the strict requirement of the 
subordination regulation with respect to the Sheek deed of trust by making a 
showing that the possibility of foreclosure on that deed of trust is so remote as to be 
negligible. The requirements of the subordination regulation are strict requirements 
that may not be avoided by use of the so-remote-as-to-be-negligible standard. 
Petitioner argues that Kaufman II is distinguishable from this case and instead 
we should follow this Court's ruling in Simmons. Petitioner argues that Simmons 
stands for the proposition that the subordination regulation must be read in tandem 
with the so-remote-as-to-be negligible standard. As we have explained above, 
Simmons stands for no such thing. The Court of Appeals never addressed the 
subordination regulation arguments raised in this Court because this Court in 
Simmons held that the mortgage holder had subordinated its mortgage to the 
conservation easement deed. 
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3. Whether Petitioner's Oral Agreement With Sheek Provided the 
Necessary Protection Required by Section 170(h)(l)(c) 
Petitioner finally argues that in an oral agreement with Sheek the Mitchells 
agreed that they would not subdivide or develop Lone Canyon Ranch. Petitioner 
argues that these were the same rights relinquished under the conservation easement 
deed of trust and thus the oral agreement protects the conservation easement 
purpose in perpetuity as required by section 170(h)(l)(c) and (5). We disagree. 
The oral agreement had no effect on Sheek' s ability to foreclose on the property and 
extinguish the conservation agreement had petitioner defaulted on her promissory 
note. Thus, the oral agreement fails to comply with the requirements of section 
l . l 70A-14(g)(2), Income Tax Regs. 
B. Whether Petitioner Satisfied the Requirements of the Proceeds 
Regulation 
Having found that petitioner failed to meet the requirements of the 
subordination regulation, we need not further determine whether petitioner satisfied 
the requirements of the proceeds regulation to make our decision. Having found 
that petitioner failed to comply with the requirements of the subordination 
regulation, we find that petitioner did not make a qualified conservation contribution 
and thus is not eligible for a charitable contribution de~uction for 2003. 
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II. Substantiation Requirement and Value of Charitable Contribution Deduction 
Having found that petitioner failed to comply with the requirements of the 
subordination regulation and thus is not eligible for a charitable contribution 
deduction under section 170, we need not address respondent's argument that 
petitioner failed to meet the substantiation requirements of section 170(f)(8) or 
inquire into the value of petitioner's claimed charitable contribution. 
III. Accuracy-Related Penalty 
Respondent determined that petitioner is liable for the accuracy-related 
penalty under section 6662(a) for 2003. Section 6662(a) and (b)(2) imposes a 20% 
accuracy-related penalty upon any underpayment of tax resulting from a substantial 
understatement of income tax. An understatement is substantial if it exceeds the 
greater of 10% of the tax required to be shown on the return or $5,000. Sec. 
6662(d)(l)(A). 
Generally, a taxpayer bears the burden of proving the Commissioner's 
·determinations incorrect. Rule 142(a)(l); Welch v. Helvering, 290 U.S. 111, 115 
(1933). However, the Commissioner bears the burden of proof with respect to any 
new matter raised in the answer. Rule 142(a). Because he first raised the issue in 
his answer, respondent bears the burden of proof with respect to petitioner's 
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liability for the accuracy-related penalty and must therefore prove that it is 
appropriate to impose that penalty. Respondent calculated that petitioner 
understated her income tax by $142,600. Petitioner had reported tax of $351,076 
on her 2003 return. The amount of the understatement was substantial because it 
exceeded the greater of (1) 10% of the tax required to be shown on the return for 
the taxable year, or (2) $5 ,000. 
The accuracy-related penalty is not imposed, however, with respect to any 
portion of the underpayment if the taxpayer can establish that she acted with 
reasonable cause and in good faith. Sec. 6664(c)(l). The decision as to whether the 
taxpayer acted with reasonable cause and in good faith depends upon all the 
pertinent facts and circumstances. Sec. l.6664-4(b)(l), Income Tax Regs. 
Circumstances indicating that a taxpayer acted with reasonable cause and in good 
faith include "an honest misunderstanding of fact or law that is reasonable in light of 
all of the facts and circumstances, including the experience, knowledge, and 
education of the taxpayer." Id. 
We found all of petitioner's witnesses to be credible and truthful. Petitioner 
attempted to comply with the requirements for making a charitable contribution of 
a conservation easement. Petitioner hired an accountant and an appraiser; 
however, she inadvertently failed to obtained a subordination agreement from 
000463
- 27 -
Sheek. That said, upon being made aware of the need for a subordination 
agreement she promptly obtained one. Given the circumstances, we find that 
petitioner acted with reasonable cause and in good faith. Therefore we hold that 
petitioner is not liable for the accuracy-related penalty under section 6662(a) for 
2003. 
In reaching our holdings herein, we have considered all arguments made, and, 
to the extent not mentioned above, we conclude they are moot, irrelevant, or without 
merit. 
To reflect the foregoing, 
Decision will be entered under 
Rule 155. 
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UNITED STATES TAX COURT 
WASHINGTON, DC 20217 
WALTER C. MINNICK & AK. LIENHART, ) 
) 
Petitioners ) 
) 
KVC 
v. ) Docket No. 29632-09. 
) 
COMMISSIONER OF INTERNAL REVENUE, ) 
) 
Respondent ) 
) 
ORDER 
On April 9, 2012, the parties held a teleconference to discuss the briefing schedule 
deadlines. 
Upon due consideration, it is 
ORDERED that the briefing schedule in this case is suspended until further notice. It is 
further 
ORDERED that the parties shall, on or before May 29, 2012, file status reports reflecting 
the then-present status of the case .. 
Dated: Washington, D.C. 
April 17, 2012 
(Signed) Richard T. Morrison 
Judge 
SERVED Apr 18 2012 
EXHIBIT 
j Q. 
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UNITED STATES TAX COURT 
WASHINGTON, DC 20217 
WALTER C. MINNICK & AK. LIENHART, ) 
) 
Petitioners ) 
) 
KVC 
v. ) Docket No. 29632-09. 
) 
COMMISSIONER OF INTERNAL REVENUE, ) 
) 
Respondent ) 
ORDER 
Upon due consideration of the parties' status report, filed on July 6, 2012, it is 
ORDERED that the parties file reply briefs on or before July 27, 2012. The parties' reply 
briefs shall be limited to the following issues: (1) whether petitioners' conservation easement 
satisfies the subordination requirements of the applicable Treasury regulations, and (2) penalty 
issues previously raised in the parties' opening briefs. 
Dated: Washington, D.C. 
July 18, 2012 
(Signed) Richard T. Morrison 
Judge 
SERVED Jul 19 2012 
EXHIBIT 
g. 
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T.C.lvfemo. 2012-345 
UNITED STATES TAX COURT 
WALTER C. IvllNNICK AND A.K. LIENHART, Petitioners y. 
COivIMISSIONER OF INTERNAL REVENUE, Respondent 
Docket No. 29632-09. Filed December 17, 2012. 
Tim Alan Tarter, for petitioners. 
· Anne Ward :Durning and Michael R. Harrel, for respondent. 
IvJElvfORANDUM FINDINGS OF FACT AND OPINION 
lvfORRISON, Judge: fu 2006 Walter C. lvfinnick gave to charity a 
conservation easement on his 74-acre parcel of land in the ·foothills near Boise, 
Idaho. On their joint income-tax returns, Minnick and his wife, A.K. Lienhar.t, 
claimed a charitable-contribution deduction of $389,517 for 2006 and carryover 
. . 
SE-flVED DEC 1 7 2012 
EXHIBIT 
I S 
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[*2] charitable-contribution deductions of $148,977 and $402,506, respectively, for 
2007 and 2008. In a notice of deficiency for years 2007 and 2008, the IRS 
.disallowed the carryover deductions. The notice determined deficiencies in federal 
income tax for 2007 and 2008 of $42,306.70 and $140,877, respectively, and 20% 
accuracy-related penalties under section 6662(a), as increased to 40% under section 
6662(h), of $16,922.10 and $56,350.80, respectively.· The respondent is referred to 
here as the IRS. The petitioners are referred to as Minnick and Lienhart. All 
references to sections are to the Internal Revenue Code of 1986, as amended and in 
effect at the relevant times. 
FINDINGS OF FACT 
Minnick and Lienhart resided in Idaho at the time they filed their petition. 
On January 25, 2005, U.S. Bank recorded· a.mortgage on the 74-acre parcel 
of land. 
On September 5, 2006, the Board of Ada County Commissioners permitted 
Minnick to subdivide the land into seven single-family residential lots. 
On. September 7, 2006, Minnick granted a conservation easement on the land 
to the charitable organization Land Trust of Treasure Valley, Inc. (the "Land 
Trust"). The terms of the easement prohibited Minnick and any subsequent owner 
from building on or altering the portions of the land outside the areas designated 
000468
- 3 -
[*3] as "building envelopes" for each lot. The portions of the land thus restriCted by 
the easement constituted 80% of the 74-acre parcel. The conservation easement 
stated: "Grantor [i.e. Minnick] warrants that* * * [he] owns the Property in fee 
simple and has conveyed it to no other person, and that there are no outstanding 
I 
mortgages, tax liens, encumbrances, or other interests in the Property that ha~e not 
been expressly subordinated to the Easement." Contrary to this warranty provision, 
I 
U.S. Bank's mortgage was not then subordinated to the conservation easement. The 
conservation easement also provided that Minnick and the Land Trust could cµnend 
the terms of the easement if circumstances arose under which an amendment would 
be "appropriate". 
When Minnick and Lienhart filed their original 2006 income-tax return, they 
did not claim a charitable-contribution deduction for the grant of the conservation 
easement. Minnick had not yet received a written appraisal of the easement. 
I 
I 
On or about December 26, 2007, Minnick and Lienhart filed an amen1ed 
income-tax return for 2006. On the amended return, they reported that the value of 
the easement was $941,000. This value was taken from an appraisal by G. Jjoseph 
Corlett, who had been hired by Minnick. The amended return reported that the 
charitable-contribution deduction for the grant of the easement was limited tQ 
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[*4] $389.,517 for 2006. The amended return was prepared by Bruce Stratton, a 
certified public accountant (C.P.A.). Both Stratton and Minnick intended that 
Corlett' s appraisal be attached to the amended return for 2006, but for some reason 
the amended return the IRS received did not have the appraisal attached to it. 
Minnick never asked Stratton whether he was entitled to the $941,000 deduction, 
and Stratton did not tell him that he was. Minnick had worked for a few months as 
a lawyer near the beginning of his career, spending some time in tax law. He later 
went into the building-supply business. Lienhart was uninvolved in determining 
whether the conservation easement gave rise to a charitable-contribution deduction. 
On their 2007 and 2008 returns Minnick and Lienhart claimed carryover . 
charitable-contribution deductions of $148,977 and $402,506, respectively, for the 
. . 
2006 grant of the conservation easement. 
The IRS issued the notice of deficiency on September 17, 2009. The reason 
given by the notice of deficiency for disallowing the carryover deductions was lack 
of documentation of the value of the contribution. The IRS no.longer challenges the 
deductions for lack of documentation. 
On December 14, 2009, Minnick and Leinhart timely :filed a petition with this 
Court. 
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[*5) On September 12, 2011, Minnick and U.S. ~ank executed an agreement 
' 
under which U.S. Bank subordinated its mortgage to the conservation easement. 
The effect of this subordination agreement is that the conservation easement will 
. . 
remain in force if U.S. Ballk becomes the owner of the land by foreclosure. 
The IRS's September 19,2011 pretrial memorandum asserted that no : 
carryover charitable-contribution deductions should be allowed for the grant of the 
conservation easement. It asserted the following reasons: (1) the grant of the 
conservation easement was a condition of receiving permission from the county to 
subdivide the land; (2) the conservation easement was not protected in perpetuity 
because (a) the terms of the easement allowed Minnick and the Land Trust to amend 
the easement by agre~ment, (b) U$. Bank's mortgage ~m the land was not 
subordinated at the time of the grant, and (c) the easement failed to provide for the 
allocation of proceed~ to the Land Trust in the event the easement was extinguished; 
(3) Minnick and Lienhart's deduction for the contribution of the easement is \imited 
to the basis allocated to the easement; and (4) the easement was overvalued. 
I 
I 
This case was tried in Boise, Idaho, on October 4, 2011. At trial, the IRS 
moved to amend its answer. The Court took the motion under advisement. On 
January 5, 2012, the Court granted the motion, allowing the IR~ to amend its 
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[*6] answer to assert that the claimed deductions are not permitted because the 
requirements of section 170 and the corr~sponding regulations have not been 
satisfied and because Minnick and Lienhart have not established that the value of 
the easement was $941,000. 
OPINION 
1. Because U.S. Bank's mortgage was not subordinated to the conservation 
easement when it was granted, no deduction is permitted for the grant of the 
conservation easement. 
A contribution of a conservation easement is deductible only if the 
requirements of26 C.F.R. sec. l.170A-14 are met. See sec. 170(f)(3)(A), (B)(iii); 
26 C.F.R. sec. l.l 70A-14(a) (2012). 26 C.F.R. se~. l.170A-14(a) (2012) requires 
that the easement be contributed to "a qualified organization exclusively for 
conservation purposes." 26 C.F.R. sec. 1.170A-14(g)(2) (2012) provides that "no 
deduction will be permitted under this section [i.e., 26 C.F.R. sec. l.170A-14 
(2012)] for an interest in property which is subject to~ mortgage un.less the 
mortgagee subordinates its rights in ihe property to the right of the qualified 
organization to enforce the conservation purposes of the gift in perpetuity." 
Because U.S. Bank had a mortgage on Minnick's land that was not subordinated to 
the conservation easement when the easement was granted, the IRS contends 
Minnick and Lienhart cannot deduct the value of the conservation easement 
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[*7] granted to the Land Trust. This contention about the mortgage was not raised 
by the IRS ih the notice of deficiency; it was raised in the amended answer, and 
therefore the IRS has the burden of proof regarding all factual issues underlying ~he 
contention. See Tax Ct. R. Pract. & Proc. 142(a)(l). 
Minnick and Lienhart argue that the September 2011 subordination agreement 
with U.S. Bank satisfies the subordination requirement in the regulation. The· 
argument is unavailing. In Mitchell v. Commissioner, 138 T.C. 324, 332 (2012), we 
held that a subordination agreement must be in place at the time that the 
conservation easement is granted. 
Minnick and Lienhart argue that Mitchell is distinguishable because the 
warranty provision in the easement demonstrates that Minnick intended that the 
mortgage be subordinated at the time he granted the conservation easement. They 
also contend that U.S. Bank would have been willing to freely subordinate its 
mortgage at the time the conservation easement was ·granted. We are not persuaded 
by these attempts to distinguish Mitchell. Intention and willingness are not what 
matters. The regulation required a subordination agreement. Without a 
subordination agreement, U.S. Bank would have been able to seize the land in the 
event of default on the mortgage, thus owning the land free of the conservation 
easement. See id. at 332. For the sake of completeness, we add that we do not 
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[*8] agree with Minnick and Leinhart that the warranty provision demonstrates that 
Minnick intended that the mortgage be subordinated when he granted the 
conservation easement. The warranty provision means only that Minnick falsely--
I 
although we think unintentionally--represented to the Land Trust that the U.S. Bank 
mortgage had been subordinated to the conservation easement at the time he granted 
the easement. We also cannot agree with Minnick and Lienhart that U.S. Bank 
would have been willing to agree to freely subordinate its ·mortgage in 2006. There 
are two reasons we do not make such a finding. First, Minnick and Lienhart failed 
to propose this as a finding of fact in their opening prief, as required by our rules of 
procedure. Tax Ct. R. Pract. & Proc. 151(e)(3). Second, the idea that U.S. Bank 
would have subordinated its mortgage in 2006 is contradicted by the record. A loan 
manager at U.S. Bank testified that shortly before trial Minnick asked him to sign a 
letter stating that U.S. Bank would have been willing to agree to subordinate its 
mortgage to the conservation easement in 2006 had it known about the conservation 
easement. The loan manager refused to sign such a statement and he c;lid not make 
the statement under oath when he testified. Furthermore, the bank required 
Minnick to pay down a portion of the loan as consideration for the bank signing 
the subordination ·agreement in 2011. Thus, the bank did not freely 
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[*9] subordinate its mortgage in 2011. This suggests that it would not have freely 
subordinated its mortgage in 2006. 
Minnick and Lienhart argue that Mitchell is inapposite because it did not 
consider the effect of the Uniform Conservation Easement Act ("Act"), Idaho Code 
Ann. secs. 55-2101 to 55-2109 (2012). They contend that the Act imposes the 
doctrine of cy pres on all conservation easements in Idaho and that the cy pres 
doctrine has the effect of subordinating the U.S. Bank mortgage to the 
conservation easement. 1 The Act does not support this theory. The Act allows 
1The operation of the cy pres do~trine has been summarized as follows:! 
If property is given in trust to be applied to a particular charitable 
purpose, and it is or becomes impossible or impracticable or illegal to 
carry out the particular purpose, and if the settlor manifested a more 
general intention to devote the property to charitable purposes, the trust 
will not fail but the ·court will direct the application of the property to 
some charitable purpose which falls within the general charitable 
intention of the settlor. 
Restatement, Trusts 2d, sec. 399 (1959). The operation of the cy pres doctrine can 
be illustrated by the following example. A person bequeathed property in trust to 
establish a hospital in a particular town. Before the hospital could be built, a similar 
hospital was established in the same town. No useful purpose would be 
accomplished by having two hospitals. Cy pres would require a court to direct the 
trust funds to some other way of assisting the town's sick--ifthe person who made 
the bequest had a general intent to provide for the town's sick. Id. cmt. k. 
Thus, the cy pres doctrine allows the property.owned by a trust to be d~rected 
to a use different from that directed by the instrument that established the trust. The 
· · (continued ... ) 
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[*10] actions regarding conservation easements to be brought in court. Idaho Code 
Ann. sec. 55-2103 ("An action affecting a conservation easement may be brought>'.) 
But once an action was brought, U.S. Bank's mortgage would have been protected, 
for Idaho Code Ann. sec. 55-2102(4)--part of the Act--provides: "An interest in real 
property in existence at the time a conservation easement is created is not impaired 
by it unless the owner of the interest is a party to the conservation easement or 
consents to it." U.S. Bank's mortgage on Minnick's land is an "interest in real 
property" that was "in existence at the time" Minnick created the conservation 
easement. See, e.g., Suchan v. Suchan, 741 P.2d 1289, 1298 (Idaho.1986) (a 
mortgage interest can exist in real property capable of being transferred). U.S. Bank 
was not a party to the conservation easement when it was creat~d, and it did not 
consent to the easement. Therefore, under Idaho Code Ann. sec. 5 5-2102( 4 ), the 
mortgage was not impaired by the 2006 conservation easement. 
Minnick and Lienhart also contend that there was only a remote possibility 
that Minnick would default on the U.S. Bank loan. But we held in Mitchell v. 
1 ( ... continued) 
doctrine does not expand the property interests owned by the trust. Thus, it is 
difficult to see how the cy pres doctrine, if it somehow governed the easement on 
Minnick's land, would defeat U.S. Bank's mortgage on the same land. 
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(*11) Commissioner, 138 T.C. at 333, 337, that the likelihood of default is 
irrelevant. Further, the factual allegation that there was only a remote possibil.ity 
that Minnick would default on the U.S. Bank loan was not set forth in Minnick and 
Lienhart's proposed findings of fact. We do not make a finding that the alleg~tion is 
I 
correct. See Tax Ct. R. Pract. & Proc. 151(e)(3). 
The value of the conservation easement is not deductible as a charitable 
contribution because Minnick and Lienhart failed to meet the subordination 
requirement set forth in the regulation. We therefore need not reach the IRS' s 
alternative arguments for denying the deduction, i.e. that the easement did not serve 
conservation purposes, that the conservation easement was not protected in 
perpetuity because it could be amended by agreement of Minnick and the Land 
Trust, that the Land Trust would not receive a proportionate share of the proceeds if 
the easement was extinguished, and that any charitable deduction is limited to the 
amount of basis of the land allocated to the easement. 
2. Minnick and Lienhart are liable for penalties. 
Section 6662 imposes an accuracy-related penalty if any part of an 
underpayment of tax required to be shown on a return is due to, among other 
things, negligence or disregard of rules or regulations (hereinafter referred to, 
without distinction, as "negligence"), a substantial understatement of income tax, 
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[*12] or a substantial valuation misstatement. Sec. 6662(a) and (b)(l), (2), and (3). 
The penalty is 20% of the portion of the underpayment of tax to which the section 
applies. Sec. 6662( a). In the case of a gross valuation misstatement, section 
6662(h) increases the penalty to 40%. 
Section 6664( c) provides a reasonable-cause exception to the accuracy-
related penalty. Generally, under section 6664(c)(l), no penalty is imposed under 
section 6662 with respect to any portion of an underpayment if it is shown that there 
was reasonable cause for such portion and that the taxpayer acted in good faith with 
respect to such portion. In determining whether such a showing has been made, 
"the most important factor is the extent of the taxpayer's effort to assess the 
taxpayer's proper tax liability." 26 C.F.R. sec. 1.6664-4(b)(l) (2012). Reliance on 
a professional tax-return preparer or an appraiser can constitute reasonable cause 
and good faith "if, under all the circumstances, such reliance was reasonable anq the 
taxpayer acted in go?d faith." Id. 
Under section 7491(c), the IRS bears the burden of production with regard to 
penalties and must come forward with sufficient evidence indicating that it is proper· 
to impose penalties. Higbee v. Commissioner, 116 T.C. 438, 446 (2001). 
However, once the IRS has met the burden of production, the burden of proof 
remains with the taxpayer, including the burden of proving that the penalties are 
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I 
[*13) inappropriate because of reasonable cause. Id. at 446-447. Minnick and 
Lienhart argue that the IRS has the burden of pro~f with respect to the subordination 
requirement to the extent it relates to penalties. The IRS does not take a posidon 
on which party has the burden of proof. We base our findings regarding penalties 
on the preponderanc~ of the evidence~ Therefore, we need not determine whiyh 
I 
party has the burden of proof. 
The IRS had initially determined that, on account of its disallowance of: 
i 
Minnick and Lienhart's carryover charitable-contribution deductions for the grant 
of the conservation easement to the Land Trust, they underpaid the tax required to 
be shown on their 2007 and 2008 returns and were (1) liable for the accuracy-I 
' 
related penalty on one or more of three grounds (negligence, substantial 
understatement of income tax, or substantial valuation misstatement), and (2) 
liable for· the section-6662(h) increase in the penalty from 20% to 40% for a gross 
valuation misstatement. This determination was reflected in the notice of 
! 
deficiency. The IRS now concedes that "if petitioners' claimed deduction fails to 
satisfy the legal requirements of I.R.C. § 170 or the Regulations thereunder, or both, 
respondent concedes that neither of these [substantial valuation misstatement ~r 
; 
' 
gross valuation misstatement] penalties would apply." As we hold here, the 
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I 
(*14) deductions fail to satisfy the subordination requirement; this means that the 
IRS does not assert that the substantial valuation misstatement and gross valuation 
I 
I 
misstatement components of the accuracy-related penalty apply. 
Negligence, for section-6662 purposes, is the lack of due care or the failure to 
I 
I 
do what a reasonably prudent person would do under like circumstances. Hofstetter 
v. Commissioner, 98 T.C. 695, 704 (1992). Negligence includes failing "to make a 
. ! 
reasonable attempt to ~om ply with the provisions: of the internal revenue laws or to 
exercise ordinary and reasonable care in the preparation of a tax return." 26 C.F.R. 
I 
sec. l.6662-3(b)(l) (2012); see also sec. 6662(c). 
The IRS contends that Minnick and Lienh~rt were negligent because they 
should have known that a deduction would not be allowed for an easement to which 
U.S. Bank's mortgage was not subordinated. Minnick and Lienhart respond that 
Minnick followed a model conservation-easement form given to him by the Land 
' 
Trust, that Minnick discussed with his C.P.A. the legal requirements for a 
conservation easement, and that he hired an expert appraiser to appraise the 
I 
conservation easement. Minnick also contends that he should not be held to the 
standard of an experienced tax attorney because he worked only for a few months as 
an attorney and that he spent only a fraction of h!s time practicing tax law. 
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[*15] It is true that Minnick's experience as a lawyer ·did not include substantial tax 
work. He worked as a lawyer for only nine months, during which only a portion of 
his work involved tax law. After that he operated a business selling building . 
I 
supplies. 2 It is against this background that his eff~rts should be evaluated. His 
wife Lienhart was uninvolved in determining whether the conservation easeme,nt 
I 
gave rise to a charitable-contribution deduction. 
In determining whether the grant of the conservation easement gave rise to a 
charitable-contribution deduction, Minnick did not exercise reasonable care. He did 
not seek to subordinate U.S. Bank's mortgage to the conservation easement until 
2011. His failure to comply with the subordination requirement found in the : . 
regulation appears to stem from his failure to solicit advice from his C.P.A. about 
the deductibility of the conservation easement, and the failure of the C.P.A. to give 
such advice. The C.P.A. explained to Minnick that the value of a conservation 
easement is deductible under the Code. However, he did not tell Minnick that 'the 
particular conservation easement Minnick granted to the Land Trust was 
2Minnick was also a politician--he served a term in the U.S. House of ' 
Representatives from January 2009 to January 2011--but the details.of his political 
career are not in the record. 
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(*16] deductible.3 In the absence of such advice, Minnick could not have 
reasonably relied on the C.P.A. when he claimed a deduction for the conservation-
easement contribution. Minnick should have been alerted by the warranty provision 
in the conservation easement that there might be a prqblem with the lack of 
subordination. The easement contained a warranty from Minnick that there was no 
unsubordinated mortgage on the land. It is true that the form Minnick used to grant 
the easement was a "model", but that does not matter. This model easement form 
was not suited to Minnick's particular parcel of land. 
Although Minnick hired an appraiser to determine the value of the property, 
this does not contstitute reasonable cause to avoid imposition of the accuracy-
related penalty. The appraiser's job was to determine the value of the conservation 
easement, not to determine whether other requirements for deducting the 
3Note the C.P.A.'s careful !esponse to the followh:ig question from Minnick_ 
and Lienhart' s counsel: 
Q Did you advise Mr. Minnick as to whether the conservation 
easement was deductible or not? 
A I advised him that a conservation easement, the donation of a 
conservation easeme~t is deductible as a charitable contribution, 
and is specifically provided for in the code. 
We infer that the C.P.A. declined to tell Minnick the grant of the particular 
easement was deductible and that Minnick should have recognized this. 
000482
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[*17] contribution of the easement--for example, the subordination requireme~t--had 
been met. 
We determine that the underpayments of tax for 2007 and 2008 resulting from 
the disallowance of the charitable deduction carryovers were due to negligence. We 
need not determine whether the underpayments were also due to substantial 
understatements of income tax. 
In contending that they have a good-faith-and-reasonable-cause defense, 
Minnick and Lienhart reiterate the steps that Minnick took to determine that h~ was 
entitled to a deduction, i.e., using the model form for granting an easement, hiring an 
appraiser, and consulting a C.P.A. They also contend that Minnick's failure t~ 
' 
secure a subordination agreement was inadvertent. This was one of the reasons the 
taxpayer in Mitchell was held to have a good-faith-and-reasonable-cause defense. 
; 
Mitchell v. Commissioner, 138 T.C. at339-340. But, unlike the taxpayer in 
Mitchell, Minnick was put on notice by the warranty provision in the conservation 
easement that the unsubordinated mortgage posed a problem for the deductibility 
of the conservation-easement contribution. Furthermore, Minnick failed to get~ , ( 
an opinion from his C.P.A. that he was entitled to a deduction. There is no 
indication that there was such a failure in Mitchell. Id. We have already 
explained why we think Minnick and Lienhart did not exercise reasonable care to 
000483
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[*18] evaluate the deductibility of the easement. The same reasons support our 
view that Minnick and Lienhart did not have reasonable cause for claiming a 
charitable-contribution deduction. 
We hold that Minnick and Lienhart are liable for the accuracy-related 
. . 
penalties. The penalty amounts for which they are liable are equal to 20% of the 
underpayments attributable to the carryover charitable-contribution deductions, or 
. ' 
half the penalty amounts that were calculated in the notice of deficiency using a 
40% rate. Therefore, the amounts for which Minnick and Lienhart are liable are 
$8,461.05 for 2007 and $28, 175.40 for 2008. 
3. Evidentiary matters 
The parties executed a stipulation of facts stating that all eXhibits attached 
to the stipulation "may be accepted as authentic" and "are incorporated in this 
stipulation and made a part hereof; provided~ however, that either party has the 
right to object to the admission of any such * * * exhibits in evidence on the 
grounds of materiality and relevancy". The parties agree that the stipulation did 
not waive hearsay objections to the attached exhibits. Among the documents 
attached to the stipulation were Exhibits 9-J, 10-J, 11-J, 14-J through 34-J, and 41-
000484
- 19 -
(*19] R, 42-R, 43-R, and 45-R.4 At the beginning of the trial Minnick and Lienhart 
objected to these documents on the ground that they were relevant to IRS theories 
that had not been asserted in the notice of deficiency. The Court took the objections 
under advisement. The Court later allowed the· IRS to amend its answer to assert 
these theories. As we describe, Minnick and Lienhart also objected to Exhibits 41-
R, 42-R, 43-R, and 45-R on grounds other than relevancy. Exhibits 41-R, 42-R, 43-
, 
R, and 45-R ~e appraisals of the land by Sam Langston for U.S. Bank, dated 
February 7, 2006, June 3, 2008, April 8, 2009, and August 1., 2011, respectively. 
Minnick and Lienhart objected to these exhibits on hearsay grounds. They also 
objected that the exhibits are in substance expert reports and that they were not 
' 
exchanged under Tax Court Rule of Practice and Procedure 143. They also · 
objected that the documents were not exchanged 14 days before trial as required 
by the Court's pretrial order. The Court took these objections to Exhibits 41-R, 42-
R, 43-R, and 45-R under advisement. .M~nnick and Lienhart clarified that they 
did not object to these four exhibits to the extent they support findings of fact · 
other than the value of the conservation easement, such as U.S. Bank's state of 
mind. During trial, the IRS introduced Exhibit 49-R, an indemnification 
4Minnick and Lienhart objected to Exhibit "44-R" during trial. There is_ not a 
44-R. There is a 43-R and a 44-J. They really meant to object to Exhibit 43-R. 
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[*20] agreement between MiillJ.ick and U.S. Bank. Minnick and Lienhart objected 
on the ground that it is relevant to IRS theories other than those raised in the notice 
of deficiency. The Court also took this objection under advisement. 
Minnick and Lienhart's relevancy objections lost their force when the Court 
permitted the IRS to amend its answer to assert its new theories. However, we 
agree with Minnick and Lienhart that Langston's opinion on the value of the 
conservation easement, which is reflected in Exhibits 41-R, 42-R, 43-R, and 45-R, 
should not serve as the basis for our decision. For it to do so would contravene Tax 
Court Rule of Practice and Procedure 143, which requires that expert opinions be 
brought before the Court in the form of an expert report and that the expert report be 
exchanged with the other party before trial. We therefore admit Exhibits 41-R, 42-
R, 43-R, and 45-R, but we do not rely on these appraisals to the extent they opine 
on the value of the conservation easement. We admit Exhibits 9-J, 10-J, 11-J, 14-J 
through 34-J, and Exhibit 49-R without any conditions. 
4. Conclusion 
In reaching our holdings, we have considered all arguments made, and, to the 
extent not mentioned above, we conclude they are moot, irrelevant, or without 
merit. 
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PETITIONERS' MOTION FOR RECONSIDERATION OF FINDINGS OR OPINION 
THE PETITIONERS MOVE, pursuant to the provisions of Tax 
Court Rule 161, that the Court reconsider its findings and 
opinlon filed December 17, 2012. Specifically~ the Petitioners 
request the Court to reconsider its findings and opinion holding 
them liable for penalties under I.R.C. § 6662(a) equal to 20% of 
the underpayments attributable to their carryover charitable-
contribution deductions. 
Petitioners seek reconsideration on three alternative 
grounds: (1) the Commissioner failed to adequately plead or 
otherwise assert the accuracy-related penalty under I.R.C. 
§ 6662(a); (2) even if the Commissioner properly raised the 
20% accuracy-related penalty, he failed to meet his burden of 
proof of Petitioners' alleged negligence and of their lack-of-
goQd-faith-and-reasonable cause as it relates to the dispositive 
issue of timely subordination; and (3) the latent introduction of 
the subordination issue deprived Petitioners of a fair 
opportunity to present evidence related to their alleged 
negligence and lack of good-faith. 
EXHIBIT 
I 'r 
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IN SUPPORT THEREOF, Petitioners respectfully state as 
follows: 
BACKGROUND 
1. Petitioners timely filed their Petition in this case on 
December 14, 2009. 
2. The Notice of Deficiency at issue in this· case raised 
the following matters with respect to Petitioners' charitable 
contribution carryover from a conservation easement: 
A. Whether the Petitioners failed to adequately 
document the value of their contribution. The Respondent no 
longer challenges the deductions for lack of documentation. 
Opinion at 4. 
B. Whether the taxpayers established the fair market 
value of their gift. 
C. Whether the Petitioners are liable for a 
40% penalty under I.R.C. § 6662(h). As further discussed below, 
the Notice of Deficiency does not assert a 20% penalty under 
I .R.C. § 6662 (a). 
3. Respondent filed his .Answer on February 3, 2010. 
Respondent did not raise any new issues in his Answer. 
4. By Order dated September 13, 2011, the Court set the 
case for trial beginning at 9 a.m. on October 4, 2011 in Boise, 
Idaho. 
5. On the morning of trial, immediately prior to 
Petitioners calling their first witness, Respondent filed a 
Motion for Leave to File Amendment to Answer. Petitioners 
objected. In the ensuing argument to the Court, the Respondent 
identified several additional reasons for disallowing the claimed 
-2-
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deductions, but never specifically mentioned timely subordination 
as an issue. The Court took the matter under advisement and 
proceeded with trial. Opinion at 5. 
6. On November 22, 2012, after the hearing and well after 
the evidentiary record was closed, the Court invited briefing on 
the Respondent's motion to amend his answer. 
7. On January 5, 2012, ·the Court granted Respondent's 
motion, allowing the Commissioner to amend his answer to assert 
that the ·claimed deductions are not permitted because, generally, 
the requirements of Section 170 and the corresponding regulations 
were not satisfied. Opinion at 6. Neither the Respondent's 
motion. nor his amended answer expressly identify timely 
subordination as a particular requirement under I.R.C. § 170. 
8. Following the filing of this Court's opinion in 
Mitchell v. Commissioner, 138 T.C. No. 16 (April 3, 2012) the 
Court on July 18, 2012 ordered the parties' reply briefs to limit 
their arguments to (1) whether Petitioners' conservation easement 
satisfies the subordination requirements of the applicable 
Treasury Regulations, and (2) penalty issues previously raised in 
the parties' opening briefs. 
9. Not until the Court allowed the Respondent's amended 
answer did subordination become an issue in this case; and not 
until the ·Mitchell decision did the question of timely 
subordination become the focal issue (herein referred to as the 
"timely subordi.nation" issue) . Because this issue was first 
raised in his amended answer, the Commissioner has the burden of 
proof regarding all factual issues underlying the contention. 
Opinion at 7. 
-3-
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THE COURT'S FINDINGS AND OPINION 
10. Following briefing, the Court filed its Memorandum 
Findings of Fact and Opinion (herein, its "Opinion") in this case 
on December 17, 2012. The Court's Opinion is based on an 
evidentiary record that was closed before the issue of timely 
subordination was raised. 
11. Concerns about several of the Court's findings motivate 
the filing of this Motion. 
12. In particular, the Court finds that "we need not 
determine which party has the burden of proof [regarding 
penalties)." Opinion at 13. The Court then proceeds to find that 
Petitioner Minnick's failure to comply with the subordination 
requirement found in the regulation "appears to stem from his 
failure to solicit advice from his C.P.A. about the deductibility 
of the conservation easement, and the failure of the C.P.A. to 
give such advice." Opinion at 15-16. 
13. Although the subordination issue before the Court is 
limited to the timeliness of Petitioners' filing, the Court finds 
that Minnick's "failure to secure a subordination agreement" was 
not inadvertent. Opinion at 17. Further, the Court finds that 
"Minnick was put on notice by the warranty provision in the 
conservation easement that the unsubordinated mortgage posed a 
problem for the deductibility of the conservation-easement 
contribution." Opinion at 17. 
THE ACCURACY-RELATED PENALTY UNDER SECTION 6662(a) 
WAS NEVER PLED BY RESPONDENT 
14. The Court erred py permitting the Commissioner to 
assert the 20% penalty under I.R.C. § 6662(a) when he did not 
-4-
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raise this issue in his notice of deficiency or in his amended 
answer. The Notice of Deficiency only asserts the 40% penalty 
under I.R.C. § 6662(h). See Exhibit 3-J at pgs. 3, 5, 6, 20 
and 21. 
15. Petitioners cannot find any authority for imposing a 
penalty that was not properly and timely pled. See, Gustashaw v. 
Commissioner, T.C. Memo. 2011-195 (treating the 20% penalty under 
section 6662(a) as a separate issue from the "augmented penalty" 
40% penalty under section 6662(h)). 
16. Even if the 20% penalty was properly raised, the 
Respondent fails to carry his burden ~egarding its application. 
THE COMMISSIONER FAILED TO SATISFY HIS BURDEN OF PROOF 
REGARDING NEGLIGENCE 
17. There should be no reasonable dispute that the 
Commissioner has the burden of proof that Petitioners were 
negligent and lacked a good-faith-and-reasonable-cause defense to 
the imposition of the accuracy-related penalty. See Tax Ct. R. 
Pract. & Proc. 142(a) (1); Opinion at 7. The asserted 20% penalty 
is directly related to the timely subordination issue the 
Commissioner was allowed to raise in his pleadings three months 
following trial. 
18. The current record lacks sufficient evidence to support 
the Court's finding·of negligence and lack of good-faith-and-
reasonable-cause. As· the Commi.ssioner emphasizes in his reply 
brief, the testimony of Minnick and C.P.A. Stratton focused on 
their review of the reasonableness of the easement's valuation. 
Resp.' Reply Brief at 15. Since valuation was the primary iss~e 
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...t,e,~··~~-
,~·· ... 
000492
in the case at the time of trial, this limited focus was 
appropriate and necessary. 
19. Only after trial did subordination, and more 
specifically timely subordination, become the focal issue 
regarding negligence and Petitioners' good-faith-and-reasonable-
cause defense. Petitioners should not now be penalized for, in 
effect, the Commissioner's fa~lure to raise the issue until the 
day of trial and for not anticipating the decision in Mitchell. 
20. Furthermore, Petitioners are unable to locate any 
argument or proposed finding of fact in Respondent's briefs that 
support the Court's finding of negligence and lack of good-faith-
and-reasonable-cause. 
21. The Court's rules of practice and procedure generally 
require a party to propose findings of fact before the Court will 
recognize them. See Tax Ct. R. Pract. & Proc. 15l(e) (3); Opinion 
at 8. 
22. Here, the Commissioner failed to propose any findings 
that Petitioners' delayed subordination of the bank's mortgage 
stemmed from their failure to rely upon professional advisors. 
Further, the Commissioner's assertion that Minnick knew or should 
have known that the warranty provision put him on notice of the 
need for subordination is not supporte~ by any cite to the 
record. See Resp .. Reply Brief at 9, fn 2. In fact, this bold 
assertion is not argued in the penalty portion of Respondent's 
brief. Id. 
23. At best, the limited evidence presented in the record 
on subordination actually supports a finding that Petitioners 
relied on lawyers to prepare and properly record the 
-6-
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subordination agreement and to insure all the easement's 
provisions were followed and documented. See Exhibit 8-J at 1 
(referencing Christopher H. Meyer; Givens Pursley LLP). Also, 
each page of the easement contains a footer "S:\CLIENTS\ .... " 
THE REQUIRED SUBORDINATION AGREEMENT WAS OBTAINED 
24. Further, the Court errors by basing its finding of 
negligence on Minnick's "failure" to obtain a subordination 
agreement. The Court is certainly aware that Minnick obtained a 
valid subordination from his' bank on September 12, 2011. Opinion 
at 5. Therefore, the Court's penalty determination is apparently 
based upon Minnick's failure to obtain a subordination at the 
time the easement was recorded. 
25. When a subordination agreement must be obtained and 
recorded is not clearly addressed in the Treasury Regulations or 
any tax authority that Petitioners can find. Rather, this Court 
decided the timely subordination issue for the first time in 
Mitchell, six months following trial of this case. As this Court 
has determined, negligence is the failure to make a reasonable 
attempt to comply with the Internal Revenue laws. Opinion at 14. 
The Petitioners respectfully submit to the Court that it should 
not find negligence when the Petitioners actually obtained and 
recorded the subordination agreement required by the regulations. 
PETITIONERS DEPRIVED OF FAIR OPPORTUNITY TO PRESENT 
THEIR DEFENSE OF REASONABLE RELIANCE ON COUNSEL 
26. Finally, the Petitioners reassert their objections to 
the Commissioner's late attempt to insert the subordination issue 
(and others) into this case. The Petitioners did not have a fair 
opportunity to develop testimony relevant to their reliance on 
-7-
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their lawyers to properly record the easement and to insure all 
its provisions were followed and documented. 
27. Although the factual finding that Minnick failed to 
prepare and file a timely subordination is the basis for the 
Court's decision denying the carryover charitable-contribution 
deductions and the imposition of the negligence penalties, the 
subordination issue was (1) not identified as a reason for denial 
in the IRS deficiency notice; (2) first introduced (albeit only 
generally) through a motion to amend the answer filed the day of 
trial; and (3) not expressly identified within the motion or· the 
amended answer. Additionally, at trial (4) none of the testimony 
elicited by either si~e addressed the time for filing the 
subordination agreement. Rather, (5) focus on subordination did 
not arise until three months after trial when the Commissioner's 
motion to amend was granted. Finally, (6) Mitchell v. 
Commissioner, upon which the Tax Court relies for the principle 
that a subordination agreement must be in place at the time a 
conservation easement is granted, was not decided until after the 
hearing and after the amendment was granted. 
28. The latent method by which the issue of subordination 
was injected into this case and then evolved after trial, 
deprived Petitioners of a fair opportunity to introduce evidence 
of their good faith and reasonable reliance upon their attorneys. 
It is evident from the limited evidence presented at trial that 
Petitioners had legal counsel and their counsel was given a model 
conservation easement from which the final version resulted. 
See, Opinion at 17; exhibits 8-J. But, at the time of hearing 
there was no apparent need to fully explain counsel's role 
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regarding the easement or Petitioners' reliance upon their 
attorneys. 
ALTERNATIVELY, THE COURT SHOULD REOPEN THE RECORD 
29. The importance of timely subordination only became 
apparent after the Court granted the Commissioner's motion to 
amend his answer. Certainly; it was not reasonable to expect 
Petitioners to obtain witnesses and prepare to testify about 
matters that were not formally raised until the morning of trial. 
30 .. Accordingly, if the Court does not amend its opinion 
and reverse its finding of negligence or lack of good-faith-and-
reasonable-cause, Petitioners respectfully seek leave of the 
Court to reopen the_ record to provide additional testimony from 
Minnick and others. An affidavit containing Mr. Minnick's 
proposed testimony is attached hereto as Exhibit A. 
31. Reopening the record to receive this additional 
evidence is a matter within the discretion of the Court. 
Minihan v. Commissioner, 138 T.C. 1, 10 fn 6 (2012). 
CONCLUSION 
For the foregoing reasons, Petitioners respectfully move the 
Court reconsider its findings or opinion holding them liable for 
penalties under I.R.C. §§ 6662(a) equal to 20% of the 
underpayments attributable to their carryover charitable-
contribution deductions. Upon reconsideration, Petitioners ask 
the Court to amend its opinion and decision and find no liability 
for the 20% accuracy-related penalty. Alternatively, Petitioners 
request that the Court reopen the record to permit Petitioners to 
submit additional testamentary and documentary evidence on the 
issue of negligence and Petitioners' good~faith defense. 
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WILLIAM· C .MAuK{ISB it) 825) :. 
·MAUK & BlJRG.OYNE 
515 South 6th. Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile (208) 345-3319 
Attorneys for P.~titioners 
. . 
UNITED STATES TAX COURT · 
WALTER ,c, ivpNNICK & i\:K· LIJ;:NHART~ ) ". 
.. . ) 
Petitioners, ) 
) 
~ . ) 
.) 
COMMISSIONER OJ'. ~TERNAL REVE.t~UE.,. ~. .. 
. . . ) 
" : · Respondent. : · '). 
. .·· . . ) 
'. . . : . . 
'-'--------.,--....----'--.,,.-----,---· _.) ." . 
"Docket No. 29~32-09 . .' 
.. ·· 
· AFFIDAVIT o.irw~LTER c:Mr~~N1cK· · ·. "" :·. · · · 
.. 
· · I, Walter C. Min~fok, being first. duly sv,rqrn upori oath~ depose and s~y:· 
. . . . . . . ... . .· . . 
-1: · My· Wif~ and. I are the P~titione:r:s and taxpayers in the above entitled .matter, and I 
.. inake the stateill,eµt~ CO~ta~ed her'ein oi~y OWn p~rs~mal'J<ho~ledg~.a:nd ~6Ii~f.· ... 
. . . . .. · . . . . . . . . .· . 
. . · . . .. ". : . " .· i:. . ' I~ March 2005, I .engageci'the ·Boi~e. idaho law finn. ofHa.~ley' Troxell Ennis /ft, "" ." 
. . . . . . . .·· .. . . . . . . . . . . 
·: 
··.. ,. . ... 
Hawley. ("~a~ley Tro?i'.ell") t~_)Jr~v.ide ~egal adv~ce :an~· .services on all. aspects. of the reai: estate .. ·. · . 
. development project th~t G~e to be known as Sho'Wy Phlqx Su.bdl~ision; .. · · 
. . . ·.·.. . . . . . 
. "· · . · · 3: . · .. Ha:wl~y Tro~ell is (ahd"w~ then) ~ji~ ~fld~o:s p;errtl~r, full se~ice. bu~iness iaw· · · 
. . . .· .. . . .· . . .. · ..... · . . .· .. ;. .. . . . . . .· .. . . .· . . .· : ... ·.· . 
. firn;i~·; offe~g. 9~e.,~n~ci~~: ·~d team" leg~] cou~sel and r~p~ese~tation. tail9~eci ~o tile'. particular . 
. ·. . . . . . . . . 
. . ' . . . . . 
. . 
AFFIDAVI'J: OF WALTERC. MINNICK., 1 
· .. · .. 
. ... 
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n~eds of its clients, 'specifically i~clud~g· real estate· ~d. ta'(·· law Vvithin ·its· dlstinet ·areas of . 
. . . . . . ·. . .· . ·. . . . . . . . . . 
practice,. 
4. I and indirectly my wife, as well as businesses I managed had been the clients of 
Hawley Troxell for many years, and fl.?.e firm's attorneys had provided us legal advice and 
. . . . 
represeritatio11 on various business ventures and a spectrum bf legal 'matters. 
5. From the inception of our enga,g~men~ of Hawley TroxeH's servfoes on the Shc>\·VY 
Phlox p~o]ect, the attorI?,eys handling our nee& were aware that·~ essential fe?):ure.ofthe prnjeCt 
. . . . . . . . . . . . . . ' . . . 
would be a c~nservation easement to b~ granted to the Land.Trust'ofTreasure. Vallejr(the "Land: . . .. 
·T~~~~) ~ ~ charita~leg~f4 ~t~ ·in~om~·~~x ~~du~ti~~- ~ft~r~ed tb.my ~ite.·~~d m~ .. · : . .. ._." ... 
. 6. In add_ition to handling· the matters rdat~ng _to the conservation easement, the . 
· s9ope of legal advice and services provided an9. _performed by Hawley Troxell included, without 
. . . . . . . . 
.. liillitation:. (a) adyiC~· ~nd assistanc~ on qomplianc;;e with.~~~d· de~ign s~nd~ds~· .Q;l) adv~c~ and 
. . . . :·. : . . . . . . . '" .. ·. .. . . . · .. · . . ' .· .. :. . . . . 
· · · · · · ~xtensive'. do-~wn~~t pr~p~anoi:i o.~ :the:D·~·cl.~atio~ of Co~en~ts; Co~ctitjoris:· .and ~~~ctl9i:~ · f o! : 
.· •, 
. ~ .. Sh~~ .Phl.ox E~tat~s- .Sub~ivision, (cy'.~v~u!3-ting a~d· ~eyising 'the· de\relqpinez:it '_plat, {d) 
prepar~tion .. of._ ~icles · of. incorpor~ti~n a'nd · by.:laws Jor ShoWJr Phlox Estates Subdivi~iori . 
Owners Association, Inc".~ (e) .a,dvjce ~a. preparatio~ .of a private· toad easement,' (f) proper 
. . . . . . . . . .· . 
. ·execution, fiiing and. !eco~dµig . of th~ . foregoing:. ~ocuments and. lljstrument~, . ~ci.: (f)' 
· .·._: r~presetjtatio.hs be.fore Ad~. Counfy agencies oii v~9us l~d.i.ise ~att~rs.. . 
: . ·. · · ". ;_.1·:·. "~~-n~ ti~e· duri~g its:.repres~~t~ti~~· of~~- i~~~~ests ~~·the ·sh~\~;. P~~~ ;roje~t, 
. . . . . . . . . . . . ~ 
· includiI).g o~. the.·9ons~r\ration e~~ement,.did Hawiey Troxell· ii~it fue scope of legal servi~es it. 
. . . . . . . . . . . . . . 
fa~ended .to or. ·~ould. p;o~id~~ n~r. ~lld i~ ad~i'se ~s to ~~ek t~e assis~anc~ .of any, oiher. ~tt~~ey~ 
.. . .. · . ·. . ... 
·: 
- . 
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relating. tQ .any aspect of the .project~ mcludhig j~ particular ~n.the .ci1aritable-tax. deduction we: .. 
·. . . . . . . . . . ·. . . . 
. · .. 
. . 
were·seeking·from the conservation easement gift. 
8. · The attorneys at Hawley Troxell knew and appreciated, or shpuld have, that we 
.were relying and depending upon their law firm to .address .all legal issues and ~oncems related to 
the project, including pfoviding necessary advice to us and handling· all documentation requjred 
. . . . . . . . 
to effect the cons~r\ration easement as a charitable deduction. 
9. MY \;Vife ~nd.· .I had had no pi·ior exp~rience· \Vith conser\ration eas~ments as. a 
. . . . . 
charitable gift, and we had no knowledge of the legal requirements for charitable' tax .d~ductioi1s 
. . :.. . . ~- . . . . . . . : . . . : . . . . . : . · ... : " . . . . .. · . . . . .' 
from. such eas~~~nts. · · Jlli>t as is cust9mary. in any· other attorney-client :-relationship, we n~lied .· 
entirely upon the attom~ys at Hawley Troxell to provide ·us whatever advice and assistance was 
. . . 
. needed.to comply with.thl? applicable legal requirements, . 
· · .10. · At~ ·the .'~~qlie~t· of. ?ur pr~ncipal ~ttomey at ·Hawl~y Trpxe:II, ·o~pff' Wardle: I 
. ~bta:ined ·~model ~on~~rYa~ion" ~-~~nien~ a~~~ment ~~m ap1~0· b;;~o .a~oin~y.:fo~ :th~t~4· tr.ist· ... 
and gav:e it to Mr ... W8:fdle ... 
11. ·I~ .February 2006; if not .be~o!e1 · ~1r.' ·Wardle ~SUmed an~· t~.ok fuil ~~sponsibility 
.: · ... 
for m~difying. the ·~odel conservation ~i;isement· agreem~rit to meet our .nerids and .satisfy ·all 
. ~pplicable fogal requiiem~nts~· and .my. °wi.fe ·and I reasonabiy relied on Hawl~y Tr6~ell ;s fittoineys 
. . . . . . . . . . . . . ~ . . . .· 
· . t~ see tl,iat.this -yv&s done. 
. .. 
.. . 
: ·12 .... ·. B~~een February and. ~ept~mber .2006" I iun :~ow ay.ra,re :t.ha,t the Land "Trust's ... 
. . . . . . . . . . . . . . . . . . ; . . 
attorney ~nd Mr .. Wardle p~epared·as m·any as five· (5) revised drafts of the conservation ease:n~ent '. 
. . . . . . . . . . . . . . . . . 
.agre~~ent .~ver the cour~e. of s~v~ral inqnth~. 
·: 
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. . 
· 13. MY ·attomeys at Hawl~y.Troxell represent.iIJ.g tis· on the Showy Phlox project were 
. . . . . . . . . . . 
aware there w"aS. a mortgage on~the real property covered by the project. 
14. During the drafting and finalizing of the conservation easement agreement by 
Hawley Troxell any need for a subordination agreement was never broug~t to our attention by 
our· attorneys, and neither iny wife nor I h~d any· conscious appreciation of this as a· particular · 
need w~en we signed the fmal project documents on September 6, ~006, 
15. . · . We relie~ · on our a1!9mey~ to fully" and p~operly prepare . ail.· docume~ts, . 
. . agreements and .insir.umeilts necessary for .the development project, inciuaing those required an.d-_ 
.. ' ... ' . ; .:.. . . . ·. . .. · . . . . . .· . . . . . . . . . . . . . :.. . . . . . . .. · . . 
r~fated to our gift of a c~ns~rvatio~ .eaSem~nt to" the Land Trust as a charitable deducti9n. , After 
, .. all the numerous agr~ements, docume1~ts "and instrumen~ were signed by the n~cessary parties, 
Hawley Troxell and. its staff haQdled the filing and recording of the agreements, document.s and 
. . . . . . . . . 
instruments; w4ich was-:acCoD,J.plished ·on St:i:frember 7~ 2qo~5, incli.J~ing recqrding .. the. 
.. . . . . .· . . . . . 
conservatio~ eas"em~nt ag~eem~~t: .. :· . . . : 
. . ' .·· . . . . . .· 
16. At the· time .oft1:ie closing, ·~e were. ·~sured ~nd ha4 every. reas~n ·~o believe froin 
. . . . . . . . . . . . 
·. the citcunistaPces that.· t4e docun:i.ents we signed ~~r~. ~l . that· was· n~ed.ed'. We : were. never · 
. . . . . 
advised arid· were unaware that, th er~ were· any ~dditional doc~nents necessary t.0 meeting 011!. 
objectives that had not been ,prepare~ ailq ex~cµt~<( 6~ that still: needed to be prepared arid: 
. . ' . . . . . . . . . ' . . . . . 
executed, <?r tha(stili ne~de~ to be recorded. . 
.. 11. :Our . fii:st · a:wa:renes·s that .no s~b9rdinatfon .instrument: or ·agteem~nt .had been".· .. 
. ·.· . ; . . . .· 
, prepared, executed, and recorde.d W!:!S in 2o i 1, when. the atto~eys for the IRS ~equested. a copy of , 
such··a ·subordination .document. 
·: 
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· 18. · Conteinpo~·an:eously,. ·when Ha~ley· .Troxell ·was· ·j.n,foriried ·of t4is,.· .Mt .. Wardie 
. . ·. . . . . . . . ·. 
assisted obtaimng a subordillation agreeme~t from U.S. Bank on our behal( ·prepared the 
subordination agreement and recorded it on September 12, 2011. To my knowledge, Hawley 
Troxell did not charge us for these services . 
. ··· .. 
:· .. 
. · ... 
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. . . ·. 
·_DATEDthis_·_. _·day q0a11i.mry.14, 20i3.· 
°Walter C. Minnick · / 
/ , 
SUBSCRIBED AND .. SWORN TO B.efore.me, th~ .undersigned Notary .Public, this I"~·: 
da)' of January, 2013 . 
: ... . ,• 
.. ·· 
. . · .. · . 
·: 
Kathle~n M.A. Hayes . 
Notary Public, District of Columbia 
rvtv_Gommission Expir_es 5/31/2015 
· .. 
. .. 
·· .. 
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UNITED STATES TAX COURT 
WASHINGTON, DC 20217 
PA 
WALTERC.MINNICK&A.K.LIENHART, ) 
) 
Petitioner, ) 
) 
v. ) Docket No. 29632-09. 
) 
COMMISSIONER OF INTERNAL REVENUE, ) 
) 
Respondent ) 
) 
) 
) 
) 
) 
ORDER 
On December 17, 2012, the Court issued a memorandum opinion, T.C. 
Memo. 2012-34, resolving the issues in this case. 
On December 27, 2012, the Comt en~ered its decision based on the 
memorandum opinion, determining that Minnick and Lienhart are liable for 
deficiencies and penalties for the taxable years 2007 and 2008. 
On January 22, 2013, Minnick and Lienhart filed a motion to vacate the 
decision. 
On January 22, 2013, they also lodged a motion for reconsideration of the 
memorandum opinion, which the Court filed on January 30, 2013. 
Tax Ct. R. Pract. {5l Proc. 162 provides that a motion to vacate a decision 
must be filed within 30 days after the decision has been entered, unless the Court 
otherwise permits. Minnick and Lienhart's motion to vacate decision was filed on 
January 22, 2013, within 30 days of the decision entered December 27, 2012. The 
motion to vacate decision was therefore timely. 
SERVED Jun 2~IMIM~!!l!!!'lllllll\ 
EXHIBIT 
I \& 
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Under the Federal Rules of Appellate Procedure, the losing party may appeal 
a decision of the Tax Court by filing a notice of appeal. Fed. R. App. Proc. 
13(a)(l). The notice of appeal must be filed 90 days after the decision is entered, 
or, if the party has made a timely motion to vacate the decision, the notice of 
appeal must be filed within 90 days from the entry of the order disposing of the 
motion, or 90 days from the entry of the new decision, whichever is later. Fed. R. 
App. Proc. 13(a)(l), (2). Minnick and Lienhart's motion to vacate the decision 
suspended the 90-day period for filing a notice of appeal. Fed. R. App. Proc. 
·13(a)(2). 
In the motion for reconsideration, Minnick and Lienhart allege that the Court 
made three errors. 
First, Minnick and Lienhart contend that the respondent (i.e., the IRS) failed 
to adequately plead or adequately assert the 20% accuracy-related penalty m1der 
I.R.C. § 6662. Second, Minnick and Lienhart contend that the IRS failed to meet 
its burden of proof regarding the issues of negligence and the good-faith-and-
reasonable-cause defense. Third, Minnick and Lienhart argue that they were not 
given a fair opporhmity to present evidence regarding the issues of negligence and 
the good-faith-and-reasonable-cause defense. 
After reviewing the record, we conclude that no errors or lmusual 
circumstances justify reconsidering the Court's memorandum opinion. See Estate 
of Quick v. Commissioner, 110 T.C. 440, 441 (1998). 
Given the foregoing, it is 
ORDERED that petitioner's motion to vacate decision, filed January 22, 
2013, is denied. It is further · 
ORDERED that petitioner's motion for reconsideration, filed January 30, 
2013, is denied. 
Dated: Washington, D.C. 
June 19, 2013 
(Signed) Richard T. Morrison 
Judge 
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. OR\G\NAL 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
N0. ___ ___,,,~-,--.....111---
FILED tJ lf' ._, A.M. ____ ,P.M._:J...,._ _ _ 
AUG 1 6 2013 
CHRISTOPHER D. RICH, Clerk 
By KELLE WEGENER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~~
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV OC 1210339 
AFFIDAVIT OF 
WILLIAM L. MAUK IN SUPPORT 
OF PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
I, William L. Mauk, being first duly sworn upon oath, depose and say: 
1. I am the attorney of record for the Plaintiffs in the above-entitled matter and make 
the statements herein of my personal knowledge and belief. 
2. Attached hereto as Exhibit V are excerpts from the Defendants' Response to 
Plaintiffs' First Discovery Requests in this case, dated April 5, 2013. 
3. Attached hereto as Exhibit W is a true and complete copy of an email exchange 
between me and defense counsel John Janis supplementing Defendants' responses in Exhibit V. 
AFFIDAVIT OF WILLIAM L. MAUK IN SUPPORT OF PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT - 1 
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4. Attached hereto as Exhibit X is a staff report prepared by the Ada County 
Planning and Development Department, dated December 28, 2005, together with Exhibit 2, 
"conditions of approval," but omitting portions of the report and other exhibits believed 
irrelevant to Plaintiffs' Motion. 
5. Attached hereto as Exhibit Y is a true copy of the Conservation Easement in this 
case recorded on September 7, 2006, but omitting the plat drawings. 
6. Attached hereto as Exhibit Z is a true and complete copy of the Mortgage between 
Walter C. Minnick and U.S. Bank at issue in this case, recorded on January 25, 2005 and 
Amended on March 7, 2006 and November 13, 2006. 
7. Attached hereto as Exhibit AA is a true and complete copy of the Subordination 
Agreement between Walter C. Minnick and U.S. Bank at issue in this case, recorded on 
September 9, 2011 and produced by the Defendants as HTEH 1535-1542. 
8. Attached hereto are certain emails pertinent to this case, produced by attorney 
Chris Meyer with Givens Pursley in discovery in this case, identified as GP44 and GP96-98. 
9. Attached hereto is a billing recap invoice totaling $27,761.80 produced by 
Defendants in discovery in this case, identified as HTEH 5640-5650. 
DATED This 161h day of August, 2013 
~~-
William L. Mauk 
SUBSCRIBED AND SWORN TO Before me, the undersigned Notary Public, this l ~ 
day of August, 2013. 
SALLY ANDERSON 
Notary Public 
State of Idaho 
AFFIDAVIT OF WILLIAM L. MAUK IN SUPPORT OF PLAINTIFFS' MOTION FOR 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 161h day of August, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
[X] Hand Delivered 
[ ] Email 
[ ] UPS Overnight 
AFFIDAVIT OF WILLIAM L. MAUK IN SUPPORT OF PLAINTIFFS' MOTION FOR 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and AK. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
* * * * * 
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' RESPONSE TO 
) PLAINTIFFS' FIRST DISCOVERY 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
) REQUESTS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
* * * * * 
TO: PLAINTIFFS, and their attorneys of records: 
Defendants, by and through their attorneys ofrecord, Hepworth, Janis & Kluksdal, 
. . . MAUK & BURGOYNE 
hereby respond to Plaintiffs' First Discovery Requests as follows: 
APR 0·5 2013 
DEFENDANTS' RESPONSE TO PLAINTIFFS' FIRST DISCOVERY REQUESTS'-). ~ 
,· EXHIBIT 
~v-
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INTERROGATORIES 
INTERROGATORY NO. 1: Identify each person who you or your attorney 
believes has, purports to have or may have any knowledge of any fact, information or circumstance 
in any way supporting or reflecting upon the claims and allegations of the Complaint, your denials 
and opposition to such claims and allegations, any defenses you have raised or may raise and, for 
each person identified, please state the substance of such knowledge or information that each person 
has or is believed to have. 
ANSWER: 
Walter Minnick 
clo Mauk & Burgoyne 
515 S. 6th St. 
Boise, Idaho 83701 
(208) 345-2654 
Mr. Minnick is one of the Plaintiffs in this case and may have information regarding 
the allegations in the Complaint and the damages he claims. Mr. Minnick may also have information 
supporting Defendants' Answer and Affirmative Defenses. 
A.K. Minnick. 
c/o Mauk & Burgoyne 
515 S. 6th St . 
. Boise, Idaho 83701 
(208) 345-2654 
Ms. Minnick is one of the Plaintiffs in this case and may have information regarding 
the allegations in the Complaint and the damages he claims. Ms. Minnick may also have 
information supporting Defendants' Answer and Affirmative Defenses: 
Ill 
Ill 
Ill 
Ill 
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Geoff Wardle 
c/o Hepworth, Janis & Kluksdal 
537 W. Bannock St. 
Boise, ID 83701-2582 
(208) 343-7510 
Mr. Wardle is one of the Defendants in this case and may have information regarding 
the allegations in the Complaint anc.I. the Answer, including Affirmative Defenses. 
Brian Ballard 
c/o Hepworth, Janis & Kluksdal 
537 W. Bannock St. 
Boise, ID 83701-2582 
(208) 343-7510 
Mr. Ballard is a partner with Defendant HTEH and provided legal services to Mr. 
Minnick with regard to the real property that eventually became part of the Showy Phlox Estates 
subdivision. Mr. Ballard may have information regarding the allegations in the Complaint and the 
Answer, including Affirmative Defenses. 
Kristin Bjorkman 
c/o Hepworth, Janis & Kluksdal 
537 W. Bannock St. 
Boise, ID 83701-2582 
(208) 343-7510 
Ms. Bjorkman is a partner with Defendant HfEH and provided legal services to Mr. 
Minnick with regard to the real property that eventually became part of the Showy Phlox Estates 
subdivision. Ms. Bjorkman may have information regarding the allegations in the Complaint and 
the Answer, including Affirmative Defenses. 
JohnMcGown 
c/o Hepworth, Janis & Kluksdal 
537 W. Bannock St. 
Boise, ID 83701-2582 
(208) 343-7510 
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ANSWER: Defendants object to this Interrogatory on the basis that it is vague, 
confusing, and subject to differing interpretations and seeks information that niay be privileged. 
- -· . 
Without waiving these objections, both Mr: Wardle and Defendant HTEH have insurance coverage 
through ALPS to cover these claims. 
INTERROGATORY NO. 13: Please describe what estoppel doctrine or rule 
you are relying upon as a defense in this action and describe all facts which you rely upon in support 
of such doctrine or rule, including your Fourth Affirmative Defense, and with respect thereto identify 
all supporting documents and the identity of all persons believed to have personal knowledge of facts 
supporting such Defense. 
ANSWER: Quasi estoppel and equitable estoppel both apply. In various 
communications, Mr. Minnick represented to others that he was acting as his own counsel. In 
addition, he directed the contours of the limited and project-specific services he sought from 
Defendants. On each occasion, Mr. Minnick made it clear that he was asking for a limitation of 
services to be provided by the Defendants and expressed specific concern about the costs of such 
limited representation. It would be unconscionable for Mr. Minnick to change positions now and 
suggest that he was relying upon Defendants knowledge and expertise to identify the income tax 
implications that might have been available to him had the conservation easement at issue not been 
made a condition of subdivision approval. Moreover, in the context of the instant lawsuit, equitable 
estoppel prohibits Mr. Minnick from maj(ing representations that are contrary to these facts in order 
to gain an advantage and prejudice the Defendants. 
INTERROGATORY NO. 14: Please describe all facts which you rely upon in 
supporting your contention that the claims of Walt Minnick and/ or A.K. Minnick are barred in whole 
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or part by any statute of limitation you believe applicable in this case, including in suport [sic] of 
your Sixth Affirmative Defense. 
ANSWER: Any alleged claim of negligence against the Defendants would have 
ripened over two years before June 7, 2012, the date this lawsuit was filed. For example, the l.R.S. 
issued a Notice of Deficiency dated September 17, 2009. In addition, Mr. Minnick hired a tax 
attorney to represent him in this matter and filed a Petition with the tax court on December 14, 2009. 
All of the subject legal services provided by the Defendants in this case occurred long before the 
time frame of two years prior to this lawsuit being filed. 
INTERROGATORY N0.15: Please describe in detail every reason other than 
a failure to subordinate which you contend has nothing to do with any conduct on the part of the 
Defendants, which you are referring to in your Eighth Affirmative Defense, and with respect to each 
reason, please provide the following: 
(a) A description of all facts you rely upon in support of this contention and your 
defense; 
(b) The identity of all persons believed to have personal knowledge of such facts; 
( c) The identity of every expert consultant whose opinions you rely upon in 
making this defense; and 
( d) Identify all supporting documents. 
ANSWER: As a preliminary matter, this lawsuit is in its preliminary stages and 
Defendants have not yet determined what, if any documents or experts, they will rely on in making 
this defense. Notwithstanding the foregoing, Plaintiffs damages would have been sustained whether 
or not the mortgage had been subordinated, because the conservation easement at issue: (1) was not 
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a charitable gift; (2) was a condition of preliminary plat approval set by the Board of Ada County 
Commissioners; and (3) was significantly overvalued by the appraisal submitted in support of the 
deduction. In short, it was Plaintiffs decision to claim the conservation easement at"issue as a 
charitable donation for the purpose of a tax deduction that caused his damages, not Defendants 
failure to ensure that the mortgage was subordinated before it was granted. 
INTERROGATORY NO. 16: Please identify every attorney employed by 
HTEH who was identified by the firm in any fashion as having an expertise or specialty in tax law. 
ANSWER: The Defendants object to this Interrogatory on the grounds of being 
vague, overbroad, unduly burdensome and to a significant extent seeks information that is not 
reasonably calculated to lead to the discovery of admissible evidence in this action. Notwithstanding 
and without waiving said objections, the following individuals are identified on the Defendant law 
firm's website currently as having at least some level of knowledge of tax law: Bret Busacker; Bret 
Clark; Richard Goodson; Emily Klick; John McGown, Jr.; and Richard Smith. 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 1: With reference 
to each Interrogatory by number, please produce all documents referred to or relied upon in your 
Answer to Interrogatories No. 3(g); 4(c), 6, 7, 9, 12, 13, 14 and 15 above, or in lieu thereof identify 
by bates numbers the responsive documents. 
RESPONSE: As a preliminary matter, this lawsuit is in its preliminary stages and 
Defendants have not yet determined what documents they will rely on, and Plaintiffs have not yet 
produced any discovery. Notwithstanding the foregoing, please see Defendants responses to 
Interrogatories No. 3, 4(c), 6, 7, 12, 13 and 14. With regard to Interrogatory No. 9, Defendants point 
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to HTEH 2190-2198, GP000026-27, GP000035-38, GP000044-45, as well as the I.RS. briefs and 
tax court orders relating to the valuation and appraisal of the conservation easement at issue and the , _ 
Plaintiffs negligence in claiming the value of the easement as a charitable donation for the purpose 
of an income tax deduction. 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2: Please produce 
true and complete copies of every periodic billing or statement you prepared relating to your 
provision oflegal services to Walt Minnick and/or A.K. Minnick between April 2004 and whenever 
you contend that representation ended, including any periodic itemized billings containing 
information like HTEH 1001 through 1015, and any correspondence which may have accompanied 
your billings. 
RESPONSE: A recapitulation of all time billed to client matter number 40824-002 
is provided herewith, see HTEH 5640-5723. Also responsive to this request are the following 
documents: HTEH 0158, 0999, 1000, 2982, 4413, 4416, 5545, 5546, 5639. 
REQUESTFORPRODUCTION OF DOCUMENTS NO. 3: Other than what 
may be contained in HTEH 0001-3896, please produce all emails, letters, notes, typed, printed, 
written and other tangible communications within HTEH and external to HTEH pertaining to any 
aspect of your legal services and/or past representation of Walt Minnick for any purpose between 
April 1, 2004 and whenever you contend you ceased such services and/or representation. 
RESPONSE: See HTEH 3897-5723, GP 000001-000220, LTTV 1-32. 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please produce 
with reference to this Request, or specifically identify by bates numbers from the documents which 
have been produced, every document which you rely upon in support of what you ·or your attorneys 
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have characterized as a "quid pro quo defense" with respect to the conservation easement at issue 
in this case. 
RESPONSE: The Plaintiff objects to th~s Request on the grounds that it seeks a legal 
conclusion or interpretation by the Defendants and the production of state and federal legal authority 
(e.g., copies of appellate opinions), which is outside the scope of permissible discovery. 
Notwithstanding and without waiving said objections, regarding documents factually related to this 
defense, please see HTEH 0102, 117, 0145-148, 0265-328, 0395-438, 2203-2245, 2246-2282. See 
also Respondent's Pretrial Memorandum dated October 3, 2011 and filed with the Tax Court. 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce, 
or specifically identify by bates numbers, every agreement, contract, retainer, billing and/or 
document which you believe describes, expresses or implies the scope of your representation of Walt 
Minnick relating to the legal services which are the subject of this action. 
RESPONSE: Please see HTEH 0018, 0049, 0119, 0121, 0650-0652, 2432-2433, 
2880, 2982-2985, and 5640-5656. 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce, 
or specifically identify by bates numbers, every document which you believe was conveyed to or 
from one or both Plaintiffs which expressed or implied any limitation on the scope of your legal 
services relating to matters which are the subject of this action. 
RESPONSE: See Response to Request for Production No. 5. Please also see 
GP000044 and HTEH 2880, 2943, 2945-2946, 2996-2997. 
Ill 
Ill 
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Dated this 'V17 day of April, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 537 W. 
Bannock Street, Suite 200, P.O. Box 2582, Boise Idaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on thisS~ day of April, 2013, he caused to be served a 
true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[XJ Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Email 
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billmauk@maukburgoyne.com 
From: johnjanis@aol.com· 
t: Monday, April 29, 2013 10:57 AM 
To: billmauk@maukburgoyne.com; nate.peterson@gmail.com 
Cc: kdp@hepworthlaw.com 
Subject: Minnick v. Hawley Discovery 
Hello, Bill and Nate: 
We appreciate that you characterized many of our responses as "direct and on point." That was 
our intention. From the beginning of this lawsuit, we have attempted to be as direct and forthright as 
possible. As a result, we were surprised by your email and particularly by some of the accusatory type 
words used. Regardless, we will continue to provide you with all the information we reasonably can in 
response to your requests and as to your email will address each of your concerns in turn. Your original 
email is in black; our responses are in red. 
Int# 1 -- I have two main concern with your responses. First, the inquiry specifically seeks to 
know the substance of knowledge or information each person has or is believed to have. You have only 
provided subject or topical responses with no actual substance. Second, you repeatedly use phrases 
which are unclear or confusing, such as "limitations on developmenf' and "subdivision entitlement 
process." I am left to guess what you mean by these terms. As you appreciate, a major purpose behind 
this Interrogatory is to help identify who we may need to depose or talk to as part of our discovery. The 
problems noted here do not help narrow discovery and I can assure you we have no desire (or need) to 
depose all the people you listed to find out what they might actually know. 
We believe our response is reasonable and represents a thorough effort at identifying any and 
all individuals who may. have knowledge regarding the facts of this case. Most of these individuals are 
third parties not represented by us. We do not know how to be more specific regarding the substance of 
' tledge or information each person has. All we can do is identify .the general topic or subject matter 
they may address:. We are in the same boat as you .in terms of figuring out whom to contact and/ or 
depose to get more detailed information concerning their personal knowledge. 
As for the terms "limitations on development," as expl.ained in the discovery responses, we are 
referring to the planning and zoning ordinances that restricted the use and development of the property 
that was eventually made part of the Showy Phlox Estates. As.for "subdivision entitlement process," we 
are referring to the process of obtaining planning and zoning approval for the subdivision. If this is still 
unciear, please give us a call. 
Int# 8 -- This inquiry could have been written with more precision and I am afraid you have taken 
advantage of my lack of clarity to avoid providing the responsive information I was seeking. Since your 
clients are "attorneys" it would have been more precise to ask you who other than the "attorneys of 
record representing the Defendants ... provided information and/or documents." If it was not apparent, the 
object of the inquiry is to identify those who might testify with knowledge about the documents and 
information for foundation or substantive. purposes. I (eally wasn't seeking to just know the clerical people 
who provided documents. So, I would appreeiate you supplementing your answer or, if necessary, I will . 
resubmit the question so that it will get answered. · 
We did not "take advC!ntage" of your lack of clarity and we certainly are not trying to .avoid 
providing responsive information. Your client has sued a lawyer and his law firm. We assumed you 
meant what you said when you limited the response to non-attorneys and we simply answered the 
question posed. Regardless, attorneys Geoff Ward.le and Craig Meadows assisted with the pr<;)\/iding 
information anq/or docuine.nts if! response to these requests. They did so in response to' the qiscovery 
requests as a whole; it is impossible to parse out what in.terrogatories and requests each answered. 
However, to be as direct as possible, Mr. Meadows spearheaded the internal efforts to g·ather all 
responsive documents from all sources, and Mr. Wardle relped with the substantive responses . 
. Int# 9 -- My initial concern with your answer is the phrase "among other things." It suggests 
there is more responsive information that for some reason you have omitted. I wish to have a complete 
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answer. I understand that in the course of discovery you may determine other facts to support your defense and, by the civil rules, 
will supplement your response. But, for now, I want to know if you have articulated a complete response based on what you now 
know and what you re.lied upon for making the affirmative defense. . 
The other concerns I have are your failure to i~entify what documents support (and do not support) your d.efen~e and the 
ity of those with personal knowledge supporting your defense. You have not responded to these portions of the inquiry nor 
raised any objection explaining why. · 
We have articulated a complete response with what we know to date. The phrase "among other things," refers to the tax 
court findings. The full sentence states, "As established by the tax court, Petitioners were negligent for, among other things, filling 
a tax return claiming the conservation easement as a charitable gift without seeking professional legal or tax advice concerning 
the deductibility of the conservation [easement] at issue." 
The documents that support this response are the tax court documents, including the December 17, 2012 Memorandum 
Findings of Fact and Opinion of the United States Tax Court. Other responsive documents are identified in our response to 
Request for Production No. 1 (pp. 24-25). Witnesses who may provide testimony concerning these issues and others identified in 
Interrogatory No. 9 would include the Plaintiff~, Tim Breuer, Bruce Stratton, J~e Corlett, and Ann Durning. · 
Int #10, 11 and 12 - The information you provide is helpful, but you have evaded answering direct questions directly. If 
you truly do not understand the questions, give me a call and I will attempt to give clarity; but, first, I need to know what you find · 
vague or confusing. I also fail to appreciate what attorney client privilege or work product exception might preclude a complete, 
direct response. With your cooperation and assistance, perhaps we can resolve these concerns. 
This is hard for us to understand .. Frankly, so~e of the word choices in these interrogatorie~ are in our view quite vague 
and confusing, such as "any legal accountability." Your accusation of us being evasive is the exact opposite of what we were 
intending to do. Based on the substance of what we understood to be the point of these requests, we tried to be as direct as 
possible. In fact, we intentionally used language from the Idaho Code section referred to in one of the requests. In any event, to 
hopefully be even clearer, we agree that to the extent Mr. Wardle is found liable based on the allegations in your complaint, HTEH 
will be vicariously liable for his conduct. Both Defendants are covered under the same insurance policy. There are no coverage 
disputes, and there are more than adequate limits to cover the compensatory claims raised in this lawsuit. Is there anything else 
you· need to know? 
· Int #13 - Like with# 9, you have failed to respond to part of the inquiry seeking the identity of documents and persons with· 
knowleqge. In the last sentence, also, it is unclear what you are referring to by the phrase "these facts." I've read it several tinies 
and do not know what facts (as opposed to opinions/argument) you are referencing. Once again, 1. am seeking the documents 
that contain or relate to such "facts" and those with knowledge of such "facts." · 
The term "these facts" simply refers to Mr. Minnick's representations. Many of the representations were verbal; however, 
there are also documents reflecting Mr. Minnick's piecemeal approach to employing the services of the Defendants, including the 
billing and invoices from HTEH. See Defendants' Response to Request for Production No. 2. 
Potential witnesses with knowledge of these facts or representations include Mr. Wardle, Mr. Minnick, Patricia Stiburek, 
Matthew Schultz, and Chris Meyer. Documents that reflect the piecemeal approach include the pilling and invoices, as well as 
HTEH 0055, HTEH 0067, HTEH 0099, HTEH 105-107, HTEH.108-111, HTEH 0117-118, HTEH 119, HTEH 120-157, HTEH 263, 
HTEH 264, as well Defendants' Response to Request for Production Nos. 5 and 6. 
Int #15 - You response seems more a statement of opinion rather than facts and, if you can be more specific about the 
facts, it would be more responsive. Beyond this, you hc;ive not responded at all to subsections (b), (c) and (d}. This should have 
been obvious and unless you have a legitimate objection, please supplement your answers without delay. · 
Interrogatory No. 15 refers to our Eighth Affirmative Defense, which states "The Plaintiffs' allegations of damages due to 
a disallowed charitable deduction by the IRS and U.S. tax court are damages that the Plaintiffs would have sustained for reasons 
other than a failure to subordinate liens on the subject property for reasons having nothing to do with any conduct on the part of 
the Defendants." In other words, Plaintiffs' charitable deduction would have been disallowed for reasons other than the failure to 
subordinate. We specifically identified three of those issues. These issues were also identified by the tax court and can be found 
in the IRS Commissioner's filings befor~ ~he tax cour:t, including the. Commissioner's February 3, 2010 Answer; the 
Commissioner's September 20, 2011 Pretrial Memorandum; the Commissioner's Amended Answer and Motion to Amend Answer; · 
the Commissioner's December 23, ·2011 Reply to Petitioner's Response tc;> Respondent's Motiori to Amend; the Commissioner's 
March 27, 2012 Opening Brief; and Respondent's February 25, 2013 Response to Petitioner's Motion for Reconsideration of 
·ngs or Opinion. These are legal issues, which likely explains why our response sounds· more like an opinion than a fact. 
Facts and documents that support these opinions include: (1) the limitations on development applicable to the Showy 
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Phlox Subdivision (Ada County ordinances); (2) the.restrictions on development required by Idaho Fish & Game as conditions of 
their support for the Showy Phlox Subdivision {HTEH 0318 ); (4) the restrictions on development required in response to a letter 
from Tim Breu~r of Ada County Parks and Waterways (HTEH 145-148); (5) the conditions of preliminary plat approval adopted by 
. Courity Planning and Development and the Ada County Board of Commissioners and reviewed prior to final plat .approval 
, cH 4023-4032, HTEH 4033-4096, HTEH 4097-4109 ); and (5) the appraisal submitted in support oft.he conservation 
easement (from Joe Corlett of Mountain States Appraisal). 
Witnesses who may have knowledge of these facts include everyone identified in our Answer to Interrogatory No. 1. We 
have not yet identified what experts, if any, we will rely on in support of this defense. 
Inter #16 - Perhaps this inquiry should have been more precise on time. The question asks about the past, using the word 
"was" and you have elected to answer the question in the present ("currently"). I was seeking an answer germane to the time 
when my clients were receiving legal services. By my understanding that would be from April 2004 to some time in 2011, but you 
could answer with respect to each separate project or timeframe identified in you clients' answer to Interrogatory No. 5. 
We believe there are a number of problems with this Interrogatory as worded. Even with your explanation, it seems the 
information sought still goes beyond the relevant timeframe. For example, you are asking us to identify tax lawyers on staff at · 
HTEH in 2010 and 2011, long after your client had already claimed the tax deduction at issue. Nevertheless, we will follow up with 
the folks at HTEH arid see if we can come up with a list of lawyers who had tax expertise and worked for the firm between 2004 
and2011. 
· I am still reviewing the 2000+ pages of new documents, including those referenced in the responses to the Requests for 
Production. When that is completed, I will let you know if I have other concerns. Meanwhile, please get back to me promptly with 
clarification, explanation or supplementation, as appropriate. I am available to discuss anything that is unclear or any differences 
that we might be able to resolve without the court's assistance. But, please get back to me by May 3rd. 
This last paragraph doesn't require a response. We responded well before your self-imposed deadline. We've tried to be fair and 
thorough in responding to your concerns. If there is anything else we need to deal with, please let me know. Thank you. 
John Janis 
' . .-~WORTH, JANIS & kLUKSDAL 
Vest Bannock · 
B..,,se, Idaho 83701 
(208) 343 7510 
johnjanis@aol.com 
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TO: 
HEARING DATE: 
STAFF: 
FILE NO.: 
OWNER 
APPLICANT/ 
AGENT 
THE BOARD OF ADA COUNTY COMMISSIONERS 
December 28, 2005 
Steve Malone, Planne~ 
05-11-S/05..()4.;PR SH~HLOX SUBDIVISION 
Walt Minnick 
815 E. Pal'.k Blvd, Suite 100 
Boise, ID 83712 
Megan Leatherman . 
Pinnacle Engineers 
12552 W .. Executive Dr, Suite B 
Boise, ID Ba712 
SUMMARY 
05.-:-lk.:Sjru8)4_.PR_,_WALT.MI:NNICK::-.SHOWY.PHLOXSUBDMSION: ... A..Exeliminar:y.P-lat..to. 
include 7 single.family residential lots and a private road, Scadet Gilia Lane.. An existing 
unnamed private road approved as part of Porter Subdivision will be improved to comply with 
fue district standards as part of this applicati~ and is also required to be named. The p.roperty 
contalns 74 acres and :is located on Ca:i'f:w.rlght Road, neat 11442 Cartwright Road, Boise, ID; 
Sections 4 & 9, T .. 4N., R 2E., B. M The property lies within the Rmal Residential (RR) District .. 
In order to recommend approval of this application, the Commission must make the following 
findings: 
1. Section &-aF-7 .of the Ada C011nty Code: FLOOD HAZARD OVERLAY DISTRICT 
REQUIRED FINDING: 
A. In order 1:0 approve the application, the board shall find that the proposed subdivision 
or development including new construction or substantial improvements, meets the 
standards as set forth in thls axticle. · 
2. Section 8-3H-6 of the Ada County Code: lilLISIDE OVERLAY DISTRIC.'T REQUIRED 
FINDINGS:. 
A. The site is physically suitable for the design and siting of the proposed development. 
The proposed development shall .result ill minimum disturbance of hillside areas; 
B. The grading and excavation pl'Oposed in connection with the dcvelopmcnl: shall not 
result in soil ei·osion, silting of lower slopes, slide damage, flooding, severe scan'ing, or 
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any -0thex geological instability or fire hazard that would adversely affect the public 
health, safety, and welfare; 
C. Areas not suited for development because of soil, geology, vegetation, or hydrology 
limitations are designated as open space use; 
D. Dismption of existing native vegetation and wildlife habitat is :minimized; and 
E.. The proposal sets forth sufficient and adequate.mitigation f01· the identified visual 
impacts beyond the normally expected impact of hillside development. 
3.. Section 8-6-5 of the Ada County Code: PRELlMINARY PIAT REQUlRED FINDINGS: 
A. Preliminary Plat. 
1 .. The design conforms to the standards established in Article A of this Chapter; 
2 The design complies with the required improvements established in Article B of this 
Chapter; 
3 .. If applicable, the proposed subdivision complies with the standards of an applicable 
overlay district as set forth in Chapter 3 of th.is Title; 
4 .. The design ~onforms to the topography and natural landscape features and shows 
consideration fox the location and :function of land uses and structures to achieve this 
purpose; 
5 .. The development would not cause undue damage, hazard, or nuisance to persons or 
property in ·the vicinity; 
6 .. The internal street system is desi~ed for the efficient and safe flow of vehicles and 
peaesfirans-wrffiouFfoi.v.mg· a illSruptlve'infiiieiice.iiPOii ilie .. actiVities ·and.furietioilS. - · · · · · 
contamed within the ·proposed subdivision,, n01 placing an undue burden upon existing 
transportation and 0th.et· public services in the sur.rmmding area; · 
7 .. Community facilities such as parks, recreational, and dedicated open sp~ce areas are 
functionally related to all dwelling units and arc easily accessible via pedestrian and/ or 
bicycle pathways; 
8 .. The proposal complies with the dimension standards set forth in ·this Title.for the 
applicable zo~g district; and 
9. The overall plan is .in confo1mance with.the applicable Comprehensive Plan(s), Future 
Acquisition Maps, Area .of City Impact ordinances including applicable subdivision 
regulations, and other pertinent ordinances.. · · 
This application is comprised of: 
1. Application forms prepared and submitted by the applicant. 
2. Preliminaxy Plat/Natural Features Analysis .. 
3. All other info:mt.ation contained in File #05-11-5/05-04-PR. 
File #05-11-S SHOWY PHLOX SUBDlVISION 
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STAFF ANALYSIS 
Application File #05-11-S/05-04-PR is an application fo1 a piivate road and a iural i·esidential 
subdivision consisting of seven (7) single-fam~y residential lots with a minimum lot size of 10 .. 0 
acres, in accordance with the dimensional standards fox the Rural Residential (RR) District set 
forth in Section 8-2A-4 of the Ada County Code. The subject property is located outside all 
Areas of City Impact; therefore the Ada Cotmty Comprehensive Plan is the applicable plan. 
According to the Ada County Comprehensive Land Use Map, the land use designation fo1· the 
74-acre parcel is the ''Foothills Planning AI.ea." The subject property is located within the RR 
District, which allows for rural residential development on p.roperty with a minimum of 10 
acres. The RR District serves as . a buffer between urbanized development and the 
environmentally sensitive areas ·of the Boise Foothills .. 
All lots will be served by pdvate roads that originate from Cru:tw1ight Road, which is classified 
as a :rural arterial. Lots 1 & 2 will be accessed from an existing private road approved on 
October 22., 1980 as part ~f Potte.t Subdivision. It will be improved to meet ·fire district 
standards since two new lots -will be accessed from this road. A new street name will be 
required, pet Condition 35. A new private road, Scarlet Gilia Lane, is ptoposed to access the 
remaining lots of the subdivision. This private road is required to be paved per ACC 8-4D-4B .. 4, 
shall have a travelway with a .minimum :improved width of 24', shall :not exceed a grade of 8 
percent, and shall end at a 45' radius cul-de-sac 01 other tumarormd as approved by the 
appropriate fire district The road also needs to comply with WUFI sta.11da:rds, in pru:ticular 
ACC S.-3B-3B {private :roads) and ACC 8--3B-3C {New Subdivisions and Planned Unit 
Developments). All new lots ru:·e seived by roadways that allow access from two directions, as 
required by WUFI standards .. 
A.. nra]oriiY-oi ilie. stibjeci: ·propertJ ·reru.Cies within the iii&i<l~"&e!tay lli.trict..· Tile ·~i?i>ii~t: .. 
has submitted an application for development within the Hillside Overlay District; as 1-eqt.ili'ed 
by Condition 23, as a means to protect existing terrain and steep slopes7 1Ulless. the_ County 
Engineez· recommends that the Director giant the applicant and/ m owner a waiver of this 
requirement. · 
Tne subject site is affected by the Flood Hazard Overlay Dislrict, as po:Uions of the sii:e may be 
located within hillside tributru:y floodways and/ or witlun ·the floodway m· .floodplain of Dry 
Creek. The Assistant Countj Rngineei in Exhibit 14 states that he has reviewed the proposal 
and tba:t based. upon. contours shown :in the Hillside Tributary Floodwlo/s drawing (Exlumt 11, 
page 4) it does not appeai· that any development .is proposed within a .Hillside Tributary 
Floodway.. The ~pplicant is proposing a buffet along Dxy Creek (discussed later) that would 
prevent any development within either the .floodplain or floodway. The applicant has stated 
that building envelopes on each lot have been located so as to avoid. aio/ potential .flooding 
issues. 
The subject property is located within the Wildland-Urban Fire Inter.face Oveilay District. In 
order to preserve the fragile environment of the Boise Foothills, the proposed development will 
be subject to the standards fo1· fhe 'Wild1and-U.rban F.ire Interface Overlay District set fruth in 
Altide 8-3B of the Ada County Code as a condition of approval (C~nclition '#21) .. 
The proposed development will be serviced by individual wells, which must be approved by 
the Idaho. Department of Water Resouxces. Condition 1f requires that IDWR acknowledge that 
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sufficient water rights exist fo1· the proposed lots.. IDWR has administrative authority over the 
issuance of well drilling permits .. 
Each lot will be serviced by an individual sewage disposal (septic) system as approved by the 
Central District Health Depaibnent (see Exhibit 13). CDHD has noted high seasonal ground 
water and depth of bedrock from original giade as concerns for this property and is requiI:ing a 
nutiientf pathogen study, which is required under Condition la. CDHD recommends specific 
stormwater management practices be implemented as part of this application, and such 
practices are :included as a condition of approval (Condition le) .. 
Idaho Fish & Game commented in Exhibit 17, making several recommendations, which are 
generalized and listed below. The applicant replied to ·these comments on August 22, 2005. 
Their response to :these recommendations is included .in ii:alic type: 
1. 75 % of the land should remain in open space. 
The applicant is proposing that deoe1opment on this 74 acre site be limited to pre-defined building 
sites tlrat tot.al approximately 2 acres per lot (Condition 29 has been· added to require this). This 
represents about 80% of each individual lot being preserved from de:oel<Jpment. The pratected area 
will be placed in a conseroaticm ef!Semtmt in order -to address camments from Fish & G~ne in 
Exhibit 22, as n<Jfed under Condition 29.. Additional area will be disturbed hlj -the installation of 
the private road, but the overall plan is in compliance with this F&G comment. 
2. Connection and coordination of conidors/ migration routes with existing and planned 
development. 
The primanJ corridor/migration route in the area is along Dry Creek. The Dry] Creek ·conidor is 
biin-g·· Jiieseriiea.· -as· ·n.oka·· fr£ Iliiii 5~ .rn-· iillilifWn · ·tne-·-smau · piireiitiiie .. of iii-ea: ·set ··-aSiile .for 
de:velopmen·t on each lot· (lctleraging no mnre than 20% deoeloped) will assure adequate 
alternative additional migration routes .. 
3. Protection & enhancement of .riparian areas, simila:t· to the standard of 75 feet on both 
sides of Dry Creek, which has been implemented on adjacent properties.. 
The applicant proposes creating a riparian buffer parallel to Dry Creek for a distance of 
approximate~] 100 feet from the creek flow line, along ·the length of the property, as ilepicted in 
Exhibit 10, page 2, and as .noted on Exhibit 10, page 3_ This has been added as Condition 28. 
4.. Protection of :rare and sensitive species: Aasrf s onion & western toad. 
Since the soil conditions most amenable to the growth of Aase's onion are ·sandy soz1s, the 
applicant has pointed out that only a small portion of the site cantains suitabk soils (Quincy-
Lankbush Compkx), as identified on "Exhibit 11, page 3 (far· sauthem portion of-the site).. The 
applicant proposes to place building envelopes on the final plat that do not enter this zone# and 
the plat has been adjusted ·to aaoid encroaching into this area,, and this has been added as 
Conditfun 27. The western toad habitat will be preserved with the creation of-the riparian buffer 
noted under Item 3. 
5. General recommendations for minimizing adverse :impacts to wil~e. 
The applicant states that the CC&Rs include the resl:ric/:ions that generally follow 
recommendations made blj Fish & Game in Exhibit 17. The first and second recommendations biJ 
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F&G are addressed by items 1 & 3, respectively. The CC&Rs include restrictions concerning the 
routine cleaning of bird feeders, and theJJ prohibit domestic stock on all lots except Lots 1 & 2, as 
recom1!1ended by Fislt & Game .. 
In Exhibit 17, Fish & Game asserts that the 1997 Boise City Foothills Policy Plan, which 
identifies the area as sensitive wildlife habitat, is applicable to this property. This is not the 
case.. The subject property is just north of the Boise City Area of City Impact, so the Ada County 
Comp.rehensive Plan is applicable, not the Boise City Comprehensive Plan, and the Foothills 
Policy Plan was neve1· adopted by Ada County. See the attached Findings and Conclusions, 
pruticular~y ItemH, related to Policy 5.11-2 for additional analysis of this issue. 
Fish & Game followed up with a Novembe:I' 1, 2005 letter (Exhibit 22). It would appear that all 
issues have been resolved. TI1ey are asking for a conservation easement across the portions of 
the property that are not intended for development. The applicant has agreed to add this as a 
condition of approval (Condition 29). · 
No1th Ada County Fire Rescue District has approved the prelimimuy plat per the conditions 
that ·th~y list in Exhibit 19.. Condition 30 has been added stating ·that these requirements must 
be met, and Condition le requires a letter from the District prior to final plat approval 
acknowledging that their requirements have been satisfied. 
Ada C01mty Highway District provided comments in Exhibit 21.. The site is unique as it does 
not .front on Cartwright Road, as an approximately 10-foot strip of land was retained by the 
property owner to the west when the subject property was originally sold. The applicant has an 
agreement ~t allows for a certain number of connections to Cartw1ight Road across t1Us. 
intervening strip of land, which is not a zoning issue.. Access to the northernmost portion of the 
subject-·property ·was ··established via: a ·private· ro·a:d· ·as· pait of ·Porter· Subdiv.ision itr 1977 .. 
Condition 25 requires compliance with Ada County Highway District's Site Specific & Standard 
Conditions of Approval, as foUn.d in Exhibit 21. On page 4, item. 3 of Exhibit 21 ACHD has 
requested that County staff verify the applicant's ability to access Cartwright Road across a 
small strip of the adjoining property. The applicant provided Exhibit 25 demonstrating that this 
right has been grartted by the adjoiitmg property owne:r.. · 
. Ada County Parks & Waterways Department provided comments in Exhibit 20 .. Their staff was 
suppo1tive of the project ai:id requested that the proposed stream corridor buffer be placed in a 
conservation easement. This.is :required by Condition 32. 
The neighboring property owner:, Ken Stoltz, brought two letters of opposition to the Planning· 
& Zoning Comnrission public hearing, which are attached as Exhibits 23 & 24. 
Exhibit 23 is from Stephen Rudd. His main concerns are availability of water and management 
of sewage. . As noted earlier, CDHD is requiring a nub:ient pathogen study to assess the 
potential impact of septic systems on surrounding properties.. And IDWR will review any 
requested well drilling permits .. 
Exhibit 24 is from Gordon & Jamie Heath. They have several questions, which staff has 
responded to (see italic type): 
• Will this project be held to the same professional standards established for recent, lru-ge:r, 
predecessor projects in the Cartwright/D1y Creek Boise Foothills? 
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No. The other development that is referred to was proposed unde1' the County's planned 
community ordinance.. This project is conditioned to be in compliance with the applicable 
sttbdivisicm regulations as detailed in the Findings of Fact, Conclusions of Ltiw and Orde1~ The 
applicant has provided mare than the minimum requirements as dictated by tlte Ada County 
Code. For instance, the applicant plans to stub lines far fire hydrants so tlzn:t residents wi1l have 
benefit of improved fire suppression once Hidden Springs expands and public water is available, 
and placed a significant portion of the propettlj into a ·conseroation easement assuring that no 
.future subdivision of the property is possible .. 
• We trust its relative small size doesn't let it slip under the wire without approp1iate 
scrutiny. 
The project has been reviewed as required by the Ada County Code, as noted in the Findings of 
Fact, Conclusions of Law & Ordet~ 
o Is a professional developeI' managing the project? 
Tltere is no regulatonJ requirement for developer experience.. Mr .. Minnick is not a professional 
developer, but has been diligent in obtaining professional advice on Jww ·to proceed with this 
project. He intends to live on the site and has stated a desire to see the project done right. 
• Are there ways to determine the impact of seven new wells and septics? 
The addition of seven new wells sltould not have an appreciable impact on tlte aquifer's water 
table. Idaho Department of Water Resources. has responsi1n1ity.for administering well drilling, 
and staff knows of no ban ,on 'lilell dn1ling in this vicinitlJ. CDHD will not release septic 
restrictions on t]ze lots witlwut satisfacton1 results from a nutrient pathogen study, which is a 
required condition of approval, as noted earlier. 
• Is the developer awai·e of the :fragility of the terrain and .necessity of post-construction 
rehabilitation? .... We.leamed.the..hard.w.ay .. about .erosion on our .. own .place. and hope .they . 
realize ·the amount of money it~ take to rehab at the end of the project. 
The cost of re1uibz1itation should be fairly clearly determined once a hi1lside development 
application is approved.. The applicant has submitted such an application for review, tltough at 
this point further works needs to be done to bring this application into compliance with oitr code 
requirements. 
• Will there be proper drainage systems and asphalt/paved roads? 
The new private road is required ·to be paved per ACC standards. A surface dminage runoff plan 
is required to be approved by tire County Engineer per Condition ld, and tlte property must 
comply with Flood Hazard Ouerlm; (Condition 22) & Hillside Development OverlmJ (Condition 
23) standards 
.:i We have a steep, south facing chiveway and have to keep it clear of 5flow/ice using a 
snow plow even with our benefit of the morning sun. Their north-slope road with a 10 
percent grade will at times be hazardous for both subdivision residents and cars passing 
by on Cartwright Road. Does everyone realize that we get more snow here than the 
Boise Valley? · 
The Homeowner' s Associati.on is being given the responsibility of sanding and snow renwval on 
all private roadways per. Section 4..4.C..vii of the CC&Rs. ACHD requires a design approach 
speed limit of 20 mph and a maximum 2% slope to the approach grade for a distance of at least 40 
feet, presumably to minimize the. potential for ·traffic conflicts in inclement weather. 
Q Also, it appears there would be blind spots at the Carl:wlight Road access point 
File #05-11-S SHOWY PHLOX SUBDIVISION 
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ACHD has reviewed this proposal (see Exhibit 21) and has eX,,ressed no concerns_ about sight 
distance related to the proposed location of the new private road. Future plans call for "U?idening 
and improving Cartwright Road in.front of the subject properhJ at some point in the future. This 
will result in some straightening ofthe roadwm11 which will improve visibility issues. 
• There must be many complex issues involved on the lots on or neat· Dxy Creek and we 
trust the appmp1iate nature and wildlife representation is present for that discussion 
and detemrlna:tion. 
As noted earlier, Fish & Game and Ada County Parks & Waterways have both reviewed tire 
proposal for these issues and found the proposed solutions and conditions to be adequate to 
address their concerns .. 
RECOMMENDATION 
Based upon Staffs review of the application, staff concludes that this application complies with 
Sections 8-3F-7 (Flood Hazard Oveday District Required Finding), 8-3H-6 (Hillside Overlay 
District required findings), 8-40-5 (Reqttired Findings for a P1ivate Road) and 8--6-5 
(Prelimina:xy Plat required findings) of the Ada County Code and the Ada County 
Comprehensive Plan and recommends that the Board approve this file as set out in the 
proposed Findings of Fact and Conclusions of Law attached hereto .. 
The Board should consider the evidence and testimony presented during the public hearing 
pri01· to 1·endering its decision concerning this application. Should the Board make positive 
findings of fact and vote to :recommend approval of File #05-11-5/04-05-PR, staff recommends 
that. the approval of File #05-ll·'S/05-04-PR be subject to the Conditions of Approval listed in 
Exhibit 2 attached to·l:heproposed-Findings of Fact and Conclusions of Law .. 
File #o&.U.-S SHOWY PHLOX SUBDIVISION 
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Exhibit!: 
Exhibit2: 
Exhibit3: 
ATTACHMENTS 
Findings of Fact/ Conclusions of Law .. 
Conditions of Approval. 
Application for Prelimimuy Plat received May 20, 2005. 
Exhibit4: 
Exhibit5: 
Applicant's de~led letter for the proposed subdivision dated May 19, 2005. 
Applicant's additional comments for the proposed subdivision dated August 
16,2005. 
Exhibit6: 
Exhibit7: 
Exhibit8: 
Exhibit9: 
Application for Private Road received May 20, 2005. 
Applicant's de~led letter fo1· p1ivate road dated May 19, 2005. 
Vicinity Map. 
Aerial photo of site and surrounding area .. 
Exhibit 10: Preliminru:y Plat maps 1·eceived December 22, 2005 .. 
Exhibit 11: Natural Features Maps received September 16, 2005. 
Exhibit 12: Natural Featw·es Analysis report received August 25, 2005 .. 
Exhibit 13: Memo from·Central District Health Department dated Septembet 26, 2005 .. 
Exhibit 14: Memo from Assistant Couniy Engineer David Wells dated February 16, 2005 .. 
Exhibit 15: Hearing Notice. 
·-·-·-·· --· ··-·- ... ···-·····---···-· ......................................... -. . . . .......... ···-······-··--.. ···· .... - ··-·· ............................................ . 
Exhibit 16: M~mo to Megan Leatherman from John Priester dated March 7, 2005 reserving 
the subdivision name "Showy Phlox Estates Subdivision," 
Exhibit 17: Lettel from Idaho Fish & Game dated December 14, 2004 .. 
Exhibit 18: Letter from Pinnacle Engineers to Idaho Fish & Game dated August 22, 2005 .. 
Exhibit 19: Letter from Nozth Ada County Fire Rescue Disb:ict dated October 24, 2005. 
Exhibit 20: Letter from Ada Counfy Parks & Waterways dated October 27, 2005. 
Exhibit 21: Letter from Ada County Highway District (undated received October 28, 2005). 
Exhibit 22: Letter from Fish & Game dated November 1, 2005 .. 
Exhibit 23: Lettei· from W .. Steven Rudd dated October 26, 2005 .. 
Exhibit 24: Letter from Gordon & Janie Heath dated Novembe1· 2, 2005 .. 
Exhibit 25: Letter from Cartwright Ranch dated Novembei· 2, 2005 .. 
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CONDITIONS OF APPROVAL 
FILE #05-11-8/05-04-PR 
SHOWY PHLOX SUBDIVISION 
EXHIBIT2 
REQUIRED ACTIONS. THE FOLLOWING LIST DETAILS THE TASKS (IN ORDER) 
THAT THE APPLICANT AND/OR OWNER MUST COMPLETE BEFORE THE APPROVAL 
OF FILE #OS-11-S/05-Q4..PR WILL BE CONSIDERED FINAL. PLEASE NOTE THAT THE 
APPLICANT AND/OR OWNER HAVE UNTIL TWO YEARS OF THE WRTITEN 
DECISION OF THE BOARD TO COMPLETE THESE TASKS AND SUBMIT A FINAL 
PLAT UNLESS A TIME EXTENSION IS GRANTED. SEE SECTION 8-7-1AND8-%6 OF 
THE ADA COUNTY CODE FOR INFORMATION ON TIME EXTENSIONS. 
1.. The applicant and/ 01· owner shall obtain wtitten approval of the plat from the .agencies 
noted below .. 1he approval may be eitheI' on agency letterhead refeuing to the approved 
use ot may be Wiitten/ stamped upon a copy of the approved plat. All site 
improvements ru·e prohibited prior to apprnval of these agencies. 
a) Central Disf:lict Health must approve the septic pemut, nutrient management 
plan, and/ or pond location. 
b) Idaho Power Company must approve elecb:ical power sezvice .. 
c) The County Engineer must approve a surface drainage zun-off plan. As 
recommended by Central Disb:ict Health, this plan shall include pre-treatment of 
the stormwater through a grassy swale p1ior to discharge to the subswface.. This 
swale shall be designed and constructed in conformance with standards 
contained in "Catalog for Best Management Practices fol' Idaho Cities and 
countieS''.: ·p1ease contacrthe·coiiiiifEngmeeF a.r2a7:79onrodee"ciiid · -· · 
application information. See Section 8-4A-11 of the Ada County Code for 
dminage plan standards.. · 
d) The Ada County Street Name Committee shall approve of the p1ivate road name 
"Scadet Gilia Lane .. " The approv~d name shall be cozrectly shown on the final 
plat map .. 
e) North Ada Couno/ Fire Rescue Disb:ict must acknowledge that all requirements 
stated in EXhibit 19 have been satisfied. 
2. The final plat shall be meet the final plat specifications listed in Section 8-6-4 . .3 of the 
Ada County Code. 
3. The final plat shall be in substantial confommnce with the approved preliminary plat. 
4. Any adjustments to the preliminruy plat must confozm to the design standards in Title 8, 
Chapter 6, Article A of the Ada County Code .. 
5. Prior to approval by the Board of County Commissioners, the plat shall contain the 
following certificates and/ or endorsements:· 
a) signature of the owner(s), 
CONDITIONS OF APPROVAL 
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EXHIBIT2 
b) certificate of the plat surveyor, 
c) certificate of the County Surveyor, 
d) endorsement of the Central District Health Department, 
e) endo1·sement of the Ada County Highway District. 
6. The following statements shall appear on the face of the final plat 
a) This development recognizes Idaho Code §22-4503, Right to Frum Act, which 
states: "No agricultural operation or an appmtenance to it shall be or become a 
nuisance, private or· public, by any changed conditions in or about the 
suuounding nonagriculturnl activities after the same has been in operation for 
more than one (1) year, when the operation was not a nuisance at the time the 
operation began; provided, that the provisions of this section shall not apply 
whenever a nuisance results from the improper or negligent operation of any 
agricultural operation or appurtenance to it." 
b) Any resubdivision of this plat shall comply wiU1 the applicable regulations in 
effect at the time of the resubdivision. 
7.. The Boatd of County Commissioners must approve the final plat within 24 months of 
the Board of County Commissioner's approval of the preliminary plat. For subdivisions 
where the Board approved a phasing plan, the Board shall approve the phases in 
successive one-year intervals as required in Section 8-6--3 of the Ada County Code. 
8. No building permits will be issued until the final plat is recorded through the County 
R~corcters-office·an:cl":parcernt:iliihers·have·beei:ffusued'by-llie-Counfy'ASsessoi's-Office.:· · · ..... 
9.. All public lights of way shall be dedicated and constructed to standatds of the Ada 
County Highway District No public street construction may be commenced without the 
approval of the Ada Collllty Highway District. Any wo1k within the Ada County 
Highway District rights of way requires a pezmit .. For information regarding the 
requirements to obtain. a permit, contact Ada Cou..11ty Highway District Development 
Services at 387-6100 .. Your File #05-11-S/CJS.-04-PR is required .. 
10. All utilities shall be installed underground. 
11.. Compliance with Section 31-3805 of the Idaho Code pertaining to iuigation waters is 
required .. Inigation/ drainage waters shall not be impeded by any construction on site .. 
12 · There shall be easements provided for utilities, drainage, and iuigation abutting to all 
public street right··of-way and subdivision boundaries, and where considered necessary, 
centered on the interior property lines. Said easements shall have a minimum width of 
ten feet (10').. · 
13. The development standards (building heights1 setback requirements, and street 
frontage) of the RR District shall be used for the development of this property. 
14.. All submittals of required compliance letters and plans (lighting, landscaping, drainage, 
and development) must be accompanied by your· application File #05-11-S/05-04-PR. 
CONDITIONS OF APPROVAL 
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EXHIBIT2 
15.. No construction, grading, filling, clearing, or excavation of any kind shall be initiated 
until the applicant has received approval of a chainage design plan from the Ada 
County Engineer. The chainage design plan shall include all proposed site grading .. 
16.. Upon approval of the chainage design plan, the applicant shall obtain a grading permit 
or waiver from the Ada County Building Official.. The grading permit shall conform to 
the approved drainage design plan. The dt·ainage design plan shall include, but is not 
limited to, the following: 
17. 
a. Identification of high ground water areas, poorly chained areas, and areas being 
developed over soils with po01· ch'ainage characteristics, pooz· soil-bearing 
capacity, hydric soils, liquefaction and soil strength loss. 
b.. These areas shall be identified on the drainage design plan and specific measures 
included in the design to overcome the adver:Se effects of these characte1istics 
(ie .. , concentration of ground water in building cmwl spaces, subsidence of 
foundations, etc .. ) .. The plan shall comply with the International Building Code as 
adopted by Ada County. Special submittals including a site-specific geoteclmical 
report may be required by the Ada County Engineer:. The drainage design plan 
shall be prepared and submitted by a Professional Engineer or design 
professional licensed in the State of Idaho .. 
Piior to acceptance of a final plat by the Ada County Enginee1 all drainage 
improvements and site grading shall be completed.. The County Engineer shall inspect 
and approve all dtaina.ge improvements, except where bonding is provided. As-built 
drawings, acceptable to the County Engineer in f01m and substance, shall be submitted 
P~.~!?..!_~~.~~. ~p~~.t.!.Q~. ~4 .. ?-PPI'~Y~ .~f!l\e ~ai.t)~ge in1proyer.~W.t}~:· . . ..... 
18. P1ior to Board appI'oval of the final plat, the applicant shall have obtained and 
completed any required grading permit: 
19.. Lighting within ·the development shall comply with the Lighting Standards set forth in 
Article 8-4H of the Ada County Zoning Ordinance .. 
20.. All surety and surety agreements shall comply with Article 8·4K of the Ada County 
Code .. 
21. Unless othexwise stated, this development is subject to the standards of the Wild.land-
Urban Fire Interface Overlay District set forth in Article 8-3B of ·the Ada County Code .. 
22. Unless otherwise stated, this development is subject to the general regulations and 
standards for areas of special .flood hazard of the Flood Hazaid Oveday Distxict set forth 
in Article 8--3F of the Ada County Code. 
23.. Unless othe1wise stated, this development is subject to ·the standards of the Hillside 
Overlay District set forth in AI. tide 8-3H of the Ada County Code. 
24. The proposed development should follow the applicable recommendations made by the 
Idaho Department of Fish and Game (Exhibit 17) as a means to minimize the adverse 
impacts to wildlife from housing developments .in wildlife habitat areas. 
CONDmONS OF APPROVAL 
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EXHIBIT2 
25. The pmposed development shall comply with all specific and general conditions of 
apprnval found in the comments from ACHD (Exhibit 21 ). 
26.. There shall be a minimum structwal setback of thirty feet (30') from the normal high 
watel' line of all watercourses, whether covered or uncovered .. For open watercourses, 
normal high water· line shall be as detetmined by a licensed surveyor· or engineer. 
27.. The area noted as Quincy-Lankbush Complex on Exhibit 11, page 3 shall be restricted 
from development to avoid impacts to rare or sensitive species that may occur on site .. 
28.. An approximately 100 foot wide riparian buffer shall be established on the subject 
propeity along the entire length of Dry Creek .. 
29. The final plat shall show building envelopes fo1 each proposed lot, with the envelopes 
being appmximately 2 acres in size, provided that the total area of said envelopes does 
not exceeded 20% of the total area of the plat. Areas outside of the designated building 
envelopes and proposed and existing roadways and existing and proposed ACHD dght-
of-way shall be placed h1 a conservation easement granted to a government entity or 
qualified non~profit trust ptior to .final plat approval. 
30.. Compliance with the conditions of the North Ada County Fire Rescue District, as listed 
on Exhibit 19, is required .. 
31. The proposed private l'oad, Scarlet Gilia Lane, shall comply with the design and 
construction standards fo1 pdvate roads, as listed undet ACC 8-4D-4, and with 
applicable WUFI standards as listed in ACC 8-3B--3B. Contact the Ada Councy 
Development Services Engineering Division at 287··7900 for fee info1mation and to 
.s@edule.an·fospectio:n of.·the·p:dvate r0ad·0nce eonsb:ucti.on is eompletect 
32. The 100' buffer aloJ.lg Dry Creek shall be placed within a conservation easement granted 
to a government entity ol' qualified non-profit tiust. · 
33.. The applicant should obtain a letter from owner of property between Cartwright Road 
and the subject property 01· other evidence showing that access is clearly granted for the 
purpose of accessing the subject property via the proposed new private road, Scarlet 
Gilia Lane. · 
34.. The applicant shall improve the existing private road located on a 40' easement on -the 
notth end of the subject property as follows: 
a) That po1tion of said existing private :road that is necessruy to meet county access 
standards (per ACC 8-4-3) for Lots 1 & 2 shall be improved to meet the cwrent 
standards of ACC 8-4D, Private Roads. Titls will require an additional ptivate 
road application and applicable fees. Note that if the requirements .in Condition 
30 (conditions .from North Ada County Fire Rescue District) are mor·e reshictive, 
the more restdctive standards shall be met. 
35.. The applicant shall apply to the Ada County Street Naming Committee and receive 
approval for a street name for the existing private l'Oad that was approved with Pmter 
Subdivision. 
CONDITIONS OF APPROVAL 
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EXHIBIT 2 
36.. The location of the well for the adjacent Stoltz property, and all utility connections from 
the well to the Stolz property, shall be shown on all 1·elevant development documents, 
including grading and engineering plans .. The Stoltz propexty shall be gtanted an access 
easement to the well site, and the existing well and utility lines shall be protected by 
easements in favor of the Stoltz property. These easements shall be shown on the final 
plat · 
37. No spoils from eruthwork perfo1med on the subject property shall be deposited on ·the 
adjacent Stoltz properly. 
38. Shared maintenance tesponsibilities for the new private i·oad described in Condition 34 
shall be delineated in the CC&Rs for Showy Phlox Subdivision. 
CONDffiONS OF APPROVAL 
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CO~SERVA'.I'ION EASEMENT 
. . THIS CONSERVATION EAS~~NI (':faIBG~ent''.) is made this +.day of 
September, 2006, between Walter C. Mmmck, .heremafter des~gnated as the "Grantor" and the 
·. Land Trust of Treasure· Valley,. Ir.c, hereinafter designated the "Grantee". This Easement 
consists of both the grant by Grantor. to. Grantee of a conservation easement and a~ agreement 
·between Grantoi and Grantee respecting that conservation easement. 
. . . . 
· WITNESSETH 
WHEREAS, Grantor is the sole owner in fee simple of certain real property in Ada 
County, Idaho, (the "Property"), more particularly depicted and described in the final plat of the 
Property a copy of which is attached hereto as Exhibit "l" and incorporated into this Easement 
by this reference; and · 
WHEREAS, the Property is presently undeveloped and unimproved but Granter has 
subdivided or intends to subdivide the Property into sevei;i lots (the "Lots"), as generally depicted 
on above-referenced Exhibit "I"; and . 
WHEREAS, each.of the seven Lots on the Property shall have a designated area of land 
upon which construction of a residential dwelling.and ·associated facilities. may be constructed, 
(bereim~fter the "Building Envelopes") as depicted. on above-refe~·enced Exhibit "I'; by the 
dashed Illies identifi~ in th<? Legend as "Buildable Area Envelopes'~; and 
WHEREAS, ~he Property is su~ject to three additional easements for ingress and egiess 
not s.Q.own op. the plat. (the "Additional Easements'~) copies of. which .:are .attached- hereto: 
collectively as Exhibit 112" and:whjch are·incmporated intp.this Easement by this reference, and · 
WHEREAS, Grantor intends to conv~y one or more of the Lots to third perso;ns in the 
future,· subject .to this Easement; and 
, WHEREAS, the Property contains valuable habitat incJuding a portion of a natural 
stream known as Dry Creek, riparian areas, and adjacent hillsides which togethe1 possess 
CO~SERV A fION EASEMENT 
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important watershed· values, wetlands, .natural scenery, and wildlife habitat, which· values are. 
collectively refeII'ed to as the "Conservation Vahies;" and 
WHEREAS, D:ry Creek is identified in the .adopted 1996 Ada County C9mprehensive 
Plan as a special area that warrants special planning attention and preservation; and 
. . . 
WHE~.fi.S, pres·e~virig'the Conse.rVation Values assqciated with the Pr:operty is of value. 
to the Grant.or, ~e Grantee, and the people of Ada County and o~'the State of Idaho; and 
. WHEREAS, Granter intends that .the Conservation Value~ of the Property be preserved 
. and maintained and t~at ariy use on the Property eXisting at the time of: this gr ant does not· impair 
or i.nterfere With the Conservation Values; and · . : · · 
WHEREAS, Gr~tor fuither intends, as owner of the Prnperty, to convey t9 Grantee the 
right to preserve and protect the Conservation Values of the ~roperty in perpetuity; and 
WHEREAS, pursuant to this Easement, Granter intends to. preserve· in perpetuity ·¢e 
Conservatic:>n Values associated ~th the remairiing portions of the Property not contained within 
any Building ~nvelope or any of the.Additional Easements (hereinafter the '·'Open Space"); and 
WHEREAS the Property, the· Building Envelopes, the Additional Easements, and the 
·Open Space, and certain o~er easements not cr~ated by this instrument are· more particularly· 
depicted and described in above-referenced Exhibits ·"1,, and "2"; and· 
WHEREAS;.· Grantor desires to convey to tl;ie Giantee a consezva:tion easement, .as 
provided herein, placing certain limitations and affirmative obligations on the Granter with 
respect to the Open Space for the.protection of the Conservation Value~, other values, and in 
order that the· Open Space shall remain suhstantially in its natural condition foreve1, except as 
.. expr:essly provided herein; and 
. . 
WHEREAS, Grantee is qualified to hold a conservation easement and is empowered to · 
hold an interest in real property ~der the laws of this State or the United States; and 
. WHEREAS~ Grantee. agrees by accepting this grant, to }:ionor. the inte~tion~ of Grantoi- · 
· stated herein, and ·to preserve and protect in perpetuity the Cqnservation Values of the Open 
Space for the benefit of this generation and future generations;· · 
NOW THEREFORE, in consideration of the sum of one dollar ($1.00) paic;l by Gtantee to 
Granter, other valuable consideration, and the mutual covenants, terms, conditions, and 
. restrictions contained herein, and pursuant to Sections 55-2101, et seq., Idaho Code, Grantor 
hereby voluntarily grants and conveys to Grantee a conservation ·easement in perpetuity over the 
. ·Open Space of the nature and character and to the exte~t hereinafter set forth. · · 
1 ·Purpose It is the purpose of this Easement to assme that the Open Space ·wilf be retained 
forever in its natural condition, except as expressly provided herein, by · preserving the 
Conservati~n Values and to prevent any use of the froperty that will significantly impair or 
CONSERVA IJON EASEMENT Page 2 of23 
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. interfere with the Conservation Values of the Property and to allow for restoration of the 
Property to .increase the Conservation Values. This Easem~nt does not apply to uses of or· 
activities on or within the Building Envelopes or the Additional Easements, and Grantor retains 
the full fee interest in the Building Envelopes and the ru:eas subject to the Additional Easements 
Grantor expressly intends that the Easement run with the land and that the Easement shall be 
. bind~ng upon Granto! 's representatives, heirn', successors, and assigns Grantee ac~epts said 
grant and agrees to the ter~~ and conditions set out in this Easement 
2 Permitted Uses. 
2.1 Rights of Grantee. Io accomplish the purpose of this Easement the following 
rights are convey~d to Grantee by this Easement: 
(a) Io pieserv~ and protec~ the Conservation Values orthe Prnperty; 
(b) To enter upon the Property, including any Lots .created therein, to perform 
. restoration, rehabilitation, or improvemeij.t work on the Property m~cessary to protect, r·estore,_ or 
enhance the Conservation Values o_f the Property at Grantee's own cost; · 
( c) TO allow public access to the · Open Space which,' in Grantee• s judgment and 
discretion, is consistent with. the. protection. of the ·conservation Values, provided that the terrnS' 
of sue~ public access·are developed in coOidination and cooperation with Grantee an4 Grantee's 
. successors and does not unreasonably interfere with Grantor's use and quiet enjoyment of the · 
Property; 
(d) .Io enter upon the Open Space at reasonable times in order to monitor Grantor's 
co.mpliance wi~ and otherwise enforce the terms of: this Easement, proyided that such entry shall 
be upon prior reasonable notice· to Grantor, and· Grantee shall not urueasonably interfere with 
Grru_:itor's use and quiet enjoyment of'the Property; ~d · 
(e). Io prevent any activity ·on or use of the Prnperty. that. is inconsistent with .the 
purpose of this Easement and to require the restoration of such areas·or .features of the Property· 
· that may be damaged by any inconsistent activity or .use pursuant to parngraph 5 
. . 
2 2 Rights Reserved to Gran.tor on the Open Space. Grantor reserves for himself and 
his personal iep1esentatives, heirs,' successors, and assigns, ali rights accruing from dtantor's 
retained ownership of the Open Space (subject to ~his Easement), including the right to engage or 
permit or invite others to engage in all uses and .activities on the Open Space that are not 
expressly prohibited herein, are not .inconsistent, with the purpose of this Easement, and will not 
result in injury to or destruction of the Conservation Values of tlie Open Space. Provided 
however, that all such permitted uses must be lawful unde1· all applicable federnl, state, and/or 
local laws, regulations, OI ordinances. Without limiting the fmegoing, and subject to the other 
express tei:ms .of this Easement, Grantor reser\tes the following rights to itself, its successors and 
assigns for use and enjoyment of the Open Space: . · 
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(a) Grantor may·constmct an access road from Cartwright Road to each of the -Building 
Envelopes, as genernlly 4epicted on Appendix "A"; · 
(b)· Grantor may drill. and maintain wells, pumps and pump houses for domestic water 
consumption and to lay and maintain an underground waterline and power supply 
connecting· such well with the dwellings or other structures that may be constructed 
(c) 
(d) .. 
(e) 
. within the .Building J;.nvelopes; 
Grantor may create underground sewa,ge drainage ·fields if in the Grantor's sole anq 
exclusive judgment such drainage fields cannot ·be ec~nomically and. practically 
contained solely within any Building E~velope; 
In the event Grantoz elects to construct a personal resi9.ence on one of the Lots, 
Grantor and Grantor's successors or assigns inay 'build, maintain, and· fence 
horticultural display gardens on not more than one ac~e of the property immed1ately 
adjacent to the Building Envelope for said Lot; and · · 
Grantor re~erves the. right to .locate utility services for each Lot within the Open Space 
for the benefit of each Lot, as more parf:!-cularly depicted and described in .above-
referenced Exhibits "1" and "2", 1egardless of whether or not the utility se1vice is 
located Within a ·designated utility easement or·within the Building Envelope on each 
of the Lots, provided, however,"that Grantor agrees that the placement.of such.utility 
service shall be performed in such a ·manner as to minimize the impact upon the Open 
Space to the extent reasonably possi~le. 
3. Prohibited Uses . Both Granto.r anq ·Grantee rue prohibited frbm engaging in any activity 
on. or use of the Open Space inconsistent with the Conservation Values of this Easement 
Without limiting the ·generality of the foregoing, ,.the following activities and uses ·are expressly 
prohibited: 
(a) · General:. There shall be no filling, flooding, excavating, ·mining, drilling, removal 
of natural materials, dumpiµg of construction· materials, or alteration of the 
topo$faP1!.Y in any manner. 
(b) Horses: No livestock grazin'g is allowed ori any Open·Space, except that .horses 
may be grazed on the Operi Space contained within l:.ot~ 1 ·and ·2 as more 
particularly depicted and described in above-referenced Exhibit "1" 
(c) Drilling: No drilling.is allowed on any Open Space, provided, however, that'this 
prohibition on drilling shali neither extend to nor be applicable to the drilling of 
one domestic well within the Open Space located ·on each Lot where the well for a 
. . Lot cannot be effectively and desitably located within the Building Envelope. 
. . 
(d) Waters and Wetlands: There shall be no draining, dredging, damming, 
impourid:ing, changing the grade or elevation, i.mpairing the flow or circulation. of 
waters, reducing the reach of waters, or other discharge ·or activity requiring a 
CONSERVATION EASEMENT 
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permit under applicable clean water or water pollution control laws and 
regulations as amended. 
(e) TreesNegetation: There shall be no clearing, burning, cutting, or destroying·of 
trees or vegetation except as expressly authorized herein and there shall be no 
planting or introduction of non-native or exotic species of. trees or vegetation 
Provided, however that the prohibitions of this· section: on clearing, burning, 
cutting, or "destroying shall not be" deemed to limit or apply to such clearing, . 
. burning, cutting, o·r destroying that (i) may be necessary to protect, restore, and. 
enhance the Conservation Values or (ii) may be reasonably necessary to ensure 
that sufficient defensible space ru:ound the perimeter pf any habitable structure 
located on any Lot is. provided in . conformance . with the regulations .and 
requirements ~f any city, county, 01 fire district where· the Property is located. 
(f) Uses: No agricultural, "residential, industrial, or coinm.ercial construction or 
activity shall be undertaken or allowed· 
(g) Ff?ncing:. There shall be po· fencing within o~ across the Open Space, except as 
relatjng to the grazing of horses as authorized on Lots I .and 2. Fencing sha!.l be 
allowe.d w:ithin the Building Envelopes. 
4. . Funding for Easement Management · Qrantor ~w.ees to contribute Five Ihc;msand Dollars 
($5,000.00) to Grantee in recognition of. responsibilities sho~dered by Grantee under this 
Easement and to offset some or all of the costs that may be incurred by Grantee in monitoring 
and enforcing the terms of this Easement. Grantee is not required to separately maintain or 
account" for such funds. Payment of this contribution shall coincide with tlie sale of a Lot within 
the· Property, with a payment of One .Thousand Dollars ($1,000.00) to be made for each of the· 
first five (5) Lots sold. No further payments shall be required by Grantor beyond the sum of 
_Five -Iho~and Dollars ($5,000) as set forth herein · 
5. Remedies. 
5.1 Notice of Violation; Corrective Action If Grantee determines that Grantor is in 
violation of the terms of this Easement ofthat a violation is threatened «Jrnntee shall give written 
·notice to Gra~tor of such.violati6n and demand corrective action· s.ufficient.to cure the violation 
.... · and, where the violation involves injury to the Property resulting ·from any use or· activity 
inconsistent with· the purpose of this Easement, to restore the portion of the Propexty so injmed. 
If Grantor fails to cure the violation Within thirty (30) days after receipt ·of notice thereof from 
Grantee, 01 under cl.rcumstances where the violation cannot reasonably be cured within a 30-day 
pexiod, fail to begin curing such violation within -the 30-day· period, or fai( to continue diligently 
to cure such violation until finally cwed, Grantee may bring ru1 action at law or in equity in a 
court of competent jurisdiction to ep.force the terms of this Easement. Provided, however that no 
notice shall be requlied nor shall Grantee be required to y.rait for thirty (30) days as provided 
above in cir~umstances where GI81.Jtee, in its sole discretion determines that i:rr.µnediate action is 
needed to prevent or mitigate damage to the Conservation Values 
CONSERVATION EASEMENT 
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. 5 2 ·costs of Enforcement: In any suit or action brought by Grantee or Grantor with 
respect to this Easement, the prevailing party is entitled to ·recover costs and reasonable attorney 
fees. from the non-prevailing party. . 
5 3 Forbearance. Enforcement of the terms of this Easement shall be at the discretion 
of Grantee. Any forbearance by Grantee t~ exercise its rights under this Easement in the event of 
any breach of any term of this Easement by. Grantor shall .not be deemed or construed to be a 
w~iver by Grantee of such term or of any subsequent breach of the same or any other term of this 
E~ement or of ap.y of Grantee's rights under this Easement: No delay or omission by Grantee in 
the exercis.e of any right or remedy upon any breach by Grant01 shall impair such right or 
re~edy or be constr~ed a~ a waiver. · 
. 5.4 Waiver. of Certain Defenses. Grantor aclrnowledges that it has carefully reviewed 
this document In full knowledge. of the provisions of thls Easement, Grantor hereby waives any 
claim or defense it may ha~e against Grantee or its successors in. inter~st under or per~ing to 
the Easement ba"sed upon laches, estoppel, adverse possession or prescription. 
s·.s . ActS Beyond Grantor's Control. Nothing contained in this Easement shall be 
construed to entitle Grantee to bring any- action against Grall.tor for any injury to or change in the 
Property resulting from causes beyond Gxantor's control, including, without limitation, fire, 
flood, storm, and earth movement, or prevent, abate, or mitigate significant injury to .the Property 
. resulting from su~h causes. · · 
6. Costs, Liabilities, and Indemnification 
6-1 No ActiOns Grantor represents and warrants that to the best of Grantor,s 
~owl edge, there is no pending or thfe~t~ned litigation· affecting the Property or any portion 
thereof that will materially impair the Conservation Values of the Property or any portion thereof 
to·the Grantee. · · 
6 2 Incidents of Ownership. The Grantor ietains all responsibilities and shall bear all 
costs and. liabilities of .any .kind related to ownership of the Property, including payment of all 
property taxes. · · 
6.3. Indemnification. The Grantor hereby coven.ants and agrees to indemnify, defend 
and hold harmless Grantee, its officers, employees, agents, or iepresentatives from any and all 
claims, suits, demands, .expenses, losses, damages, liabilities, or judgments from damages or 
injuries to persons or property related to ownership or use of the Property or of this Easement 
Provided, however, such indemnification and obligation to defend and hold harmless shall not 
extend to any claims, suits, demands, expenses, losses, damages, liabilities, or judgments that 
may arise out of the sole negligence or intentional conduct of the Grantee, its officers, 
employees, agents, or. representatives. 
·6.4 . I wees. Grantor shall pay before delinqu~ncy all t;axes, assessments, fees and 
charges of . whatevez description levied on or assessed against the· Property by competent 
authority .C collectively "taxes") and· shall furnish Grantee with satisfactory evidence of'payme_nt 
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upon request Grant~e is authorized to,' but in no· event obligated to, make or advance any 
payment of taxes upon 3 days prior written notice· to Granter, in accordance with any bill, 
statement or estimate procuxed from the appropriate authority. Any payment by Grantee of such 
truces shall become a lien against th~ Property. · 
7. . Subsequent Transfers. Grantor. agrees to focorporate .. the terms of ·this Easement by 
r~ference in.any deed or other· legal instrument by which he divests himself of any interest in all 
or a pmtion of the Property, including, without limitation, the sale of Lots or the conveyance of a 
leasehold interest This. obligation applies equally to Grantor's successors and assigns, as more 
·fully provided in section 13(£). Sections 13(£) and 13(g) define Grantm's responsibilities under 
this·Easeinent subsequent to such transfer. The foilure.of Grantoz to perform any act required by 
this paragrEJph shall no~ impair th~. validity of ·this Easement or ·limit its enforceability in. any 
way. 
· 8. Notices.· Any notice, demand, request, consent, approval, or communi<?ation that either 
party desires or is required to give to the other shall be in writing and either served personally or 
sent by first class mall, postage prepaid, addres::,;ed as follows: : 
Io Grantor: 
Io Grantee: 
Walter C, Minnick 
1094 Hearth~one Drive 
Boise, ID 83702 
Land I rust of I reasure Valley, Inc. 
P.O. Box 9761 
Boise, ID 83707 
or to such other person and/or address as"either party· from time ,to time shall designate by ,written 
notice to the other. 
9 · Amendments. If circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Granter and Grantee or their assigns are free to joi.titly 
amend this Easement ill writing provided. all parties agree to any such amendment· or 
modification Such !!-ffiendment ·or modification shall be recorded. 
10. Recordation. Grantee shall record this instrument in timely fashion in. the official recprds 
of Ada County, Idaho, and may rewrecord it at any time as may be required to preserve its rights · 
in this Easement 
11.. Warrantv. Grantor warrants that it owns the Properr.Y in fee sm:iple and has conveyed it 
·to no other perso)l, and that there are no outstanding mortgages,. tax liens, encumbrances; or other 
interests in the Property that have· not been· expressly subordinated to the Easement. Grantor 
fur~er warrants that Grantee shall have the use of and enjoy all the benefits dexived fr.om. a:O.ci 
arising out of this Easement 
·CONSERVATION EASEMEN'T 
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12. Assignment. This. .Easement is transferable, but Grantee .may assign its 1ights and 
obligations under this Easement only to an organization that is a qualified organization at the 
time of transfer unde~ Section l 70(h) of the ~nte!~al Revenue Code (or any successm prnvision 
then applicable), and authorized to acquire~ polaconservation ea:sements under Idaho.law and 
any other applicable laws ·of the United States. As a condition of such transfer, Grantee shall 
require that the conservation pmpose that this gr?Jlt is intended to advance continue to be carried 
out. Grantee agrees to give written notice to Graritor of an.~signment at least sixty days prior to 
·the date of such ·assignment. The failure of Gtantee to give such notice shall not .affect the 
validity of such assignment nor shall it !IIlpau the validity of this ·Easement or limit its 
·enforceability in any way. 
13. Generli.1 Provisions 
(a) Controlling Law The laws of the' State of Idaho slJ.all govern the interpretation 
and performance of this "Easement with venue in the Fourth Judicial District of the State of. 
Idaho, County of Ada · 
(b) Liberal Construction. Any ·general rule of construction to the contrary 
notwithstanding, this Easement shall be liberally construed in favor of the grant to effect the 
.. purpose of this Easement and the policy and purpose of Sections 55-2101 et seq., Idaho Code. If 
any provision in fuis instrwnent is found to be ambiguous, then an interpretation consistent'with 
the purpose of this Easement that would render the provision valid shall be favored over any 
1nterpretati~n that would render it invalid~ · 
(c) Severnbility. If any provision of this Easement, or the application thexeof to any 
person or circumstance, is found to be invalid, the remainder of the provisions of this Easement, 
or the application of such provision to persons or circumstances other than those as to which it is 
found to be invalid, as the case may be, ~hall not be affected thereby. . 
( d) · Entire Agreement. This instrument sets fmth the entire agreement of the parties 
with respect' to the Easement and ~upersedes all prior discussions, negotiations, understandings, 
or agreements relating to the Easement, all of which are merged herein. · 
(e) No Forfeiture Nothing ~ontained".hexein will result in a forfeiture or reversion of 
Gran~or•s title in any respect. 
. . 
(f) Successors. The. covenants, terms, conditions, restrictions, rights, and benefits of 
this Easement shall be binding upon, and inure to the benefit of the parties hereto and their 
respective personal representatives, heirs, successors, and assigns ·(including without limitation 
purchasers of any Lot) and shall cont.inue as a.servitude running in perpetuity with the Property 
or portion thereof ·If the Property is subdivided. so that there are multiple owners of interests in 
distinc~ physical portions of the Property (including without limitation those purchasing· Lots 
and/or the Grantor's retention of Lots) the covenants, terms; conditions, and restrictions of this 
· Easement (including without liinitation the p10hibited uses in section 3, the indemnification in 
section 6.3,. and the obligations regarding subsequep.t transfers in section 7) that plainly pertain 
011.ly to a particular Lot or other portion of the Property or to the actions or inaction of a 
CONSERVA TJON EASEMENT 
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particular owner oi· owners shall be enforced by the Grantee only against the owner(s) of that 
portion of the Property and/or the owner(s) otherwise responsible for the action or inaction 
. (g) Termination of Rights and Obligations.· A party's rights and obligations under 
this Easement terminate .upon transfer of the party's entire interest in the Easement or Property, 
except ~hat lia~ility for acts or omissions occurring prior to transfer shall survive transfer. 
(h)" · Captions. The captions in this instrument have· ·been· iI}.serted solely for 
convenience qf reference and are not a part of this instrument and shall have· no effect upon 
construction or interpretation. . 
·TO HA VE AND TO HOLD unto Grantee, its successors, and assigns forever. 
. . . . 
IN WTNESS WHEREOF Grab.tor and Grantee have set their bands on the day and year first 
above written 
GRANT OR 
B~~ '°C. 
Walter C Minnick 
STAIEOFIDAHO ) 
)ss. 
Couri.ty of Ada ) 
) 
On this 1 '-t!L day of September, 2006, before me, a Notary Publi~, personally appeare~ Walter 
C. Minnick, known or identified to me to be the person who executed the foregoing in~ent, 
and acknowledged to me that he executed "the same 
Notary Public for Idaho 
Cornmis.sion Expire.s -~3...:./_J.A>__,/_/_.l--______ _ 
CONSERVATION EASEMENT 
S:ICLIENTS\5395\9\Conservaljon Easement-0010 DOC 
Page 9 of23 
000543
. I 
( 
' I 
. l 
I 
( l..-) 
..... -
I 
! 
i. 
I 
i 
I 
i 
l 
I 
I 
l 
I 
I 
I 
i 
I 
! 
I j 
I 
I 
.j 
i 
I 
i k::) 
t 
I 
·I 
I 
. I 
1 
1 
i 
f 
I 
' 
I 
l 
I 
I 
f 
I 
I 
! 
i 
~ . 
i 
i 
I 
I 
i 
J· .. _ .. J 
Acceptance of Easement bv Grantee 
GRANTEE · ·. / . 
By: ( •. A. ~,1;:') . . 
: Karen A. Kuii's~ 
President 
Land I rust of I reasure Valley 
STATE OF IDAHO ) 
)ss 
County of Ada ) 
) 
On this ~~ay of ~eptember, 2006, befo: me, a Notary Public, pezsonally appeared Ka fe r'L f.u ?..J $ , known OI identified fo me to be .the person ·who executed the 
foregoing instrument, and acknowledged to me that.she executed tlie same 
-~~~~· 
Notary Public for Idaho 
Commission Expires S(oa- /;d. 
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This instrument prepared by and 
after recording return to: 
ROBERT SONNICHSEN ·--·-
._1hb_nm; N .A. ____ ---
_c;:c>LLATERAL DEPARTMENT 
P. O. BOX 5308 
PORTLAND, OR 97228~5308 
5824079056 
.-ADA COUNTY RfCOR~6AVID NAVARRO :-~MOUHT 'll-00--9 
BOl~E IDAHO 01f26/05 04:12 PM • 
~~~:OE~~~~iwl:08F Ill II II 111111111111111111111111111111 
Steviarl Tille Company 105009371 
IDAHO MORTGAGE, SECURITY AGREEMENT 
AND ASSIGNMENT OF RENTS . 
(INCLUDING FIXTURE FILING UNDER UNIFORM COMMERCIAL CODE) 
This Mortgage, Security Agreement and Assignment of Rents ("Mortgage") is made and entered Into 
by the undersigned borrower(s), guarantor(s) and/or other obligor(s) (collectively the "Mortgagor") In 
favor of u.s. BANK N.A •. ____ ·--------··(the "Bank"), as of the date set forth below. 
ARTICLE I. MORTGAGE/SECURITY INTEREST 
1.1 Grant of Mortgage/Security Interest. For consideration received, the Mortgagor· hereby 
mortgages, conveys, grants and collaterally assigns to the Bank the Mortgaged Property (defined below) 
to secure all of the Mortgagor's Obligations (defined below) to the Bank. The intent of the parties hereto is 
that the Mortgaged Property secures all Obligations of the Mortgagor to the Bank, whether or not such 
Obligations exist under this Mortgage or any other agreements, whether now or hereafter existing, 
between the Mortgagor and the Bank or in favor of the Bank, Including, without limitation, any note, any 
loan or security agreement, any lease, any other mortgage, deed of trust or other pledge of an Interest in 
real or personal property, any guaranty, any letter of credit or reimbursement agreement or banker's 
acceptance, any agreement for any other services or credit extended by the Bank to the Mortgagor even 
though not specifically enumerated herein and any other agreement with the Bank (together and 
indlvidualiy, the "Loan Documents"). 
1.2 "Mortgaged Property'' means all of the following whether now owned or existing or hereafter 
acquired by the Mortgagor, wherever located: all the real estate described below or in Exhibit A attached 
hereto (the "Land"), together with all buildings, structures, standing timber, timber to be cut, fixtures, 
furnishings, inventory, equipment, machinery, apparatus, appliances, and articles of personal property of 
every kind and nature whatsoever, (and all proceeds and products thereof) now or hereafter located on 
the Land, or any part thereof, and used In connection with the Land and improvements; all materials, 
contracts, drawings and personal property relating to any construction on the Land; and all other 
improvements now or hereafter constructed, affixed or located thereon (the "Improvements; (the Land 
and the Improvements collectively the "Premises"); any and ail easements, rights-of-way, licenses, 
privileges, and appurtenances thereto; any and all lease or other agreements for the use or occupancy of 
the Premises, and all the rents, issues, profits or any proceeds therefrom and all security deposits and any 
guaranty of a tenant's obllgatioh thereunder (collectively the "Rentsj; ail awards as a result of 
condemnation, eminent domain or other decrease In value of the Premises and all Insurance and other 
proceeds of the Premises; and any Interest of Mortgagor In and to the land tying within any street or 
roadway adjoining the Premises and any strips and gores adjoining the Premises or any part thereof. 
1714MID Cus bancorp 2001 B1 Page 1 of7 11/03 
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The Land is described as follows (or in Exhibit A hereto ff the description does not appear below): 
See Attached Exhibit A 
Together with all and singular the passages, waters, water rights (whether tributary or non-tributary), water courses, 
riparian rights, wells, well permits, water stock, other rights, liberties and privileges thereof or In any way now or here-
after appertaining to the Property. 
1.3 "Obligations" means all loans by the Bank to J:f~LTER c. MINNICK 
--------- ·--
including those loans evidenced by a note or notes-dated ju.J_2l/.Q.S~-----===------------
---------- ____ , In the initial principal amount(s) of$ 400, ooo. oo _ ·-------
-----------------------------,and any extensions, renewals, 
restatements and modifications thereof and all principal, interest, fees and expenses relating thereto (the "Note'~; and 
also means all the Mortgagor's debts, liabilities, obligations, covenants, warranties, and duties to the Bank (plus its 
affUlates Including any credit card debt, but specifically excluding any type of consumer credit), whether now or hereafter 
existing or incurred, whether liquidated or unliquldated, whether absolute or contingent, whether arising out of the Loan 
Documents or otherwise, and regardless of whether such Obligations arise out of existing or future credit granted by the 
Bank to any Mortgagor, to any Mortgagor and others, to others guaranteed, endorsed or otherwise secured by any 
Mortgagor or to any debtor-In-possession/successor-In-Interest of any Mortgagor, and principal, interest, fees, expenses 
and charges relating to any of the foregoing, Including without limitation, costs and expenses of collection and 
enforcement of this Mortgage, attorneys' fees and environmental assessment or remediation costs. If the maximum debt 
amount secured by this Mortgage Is less than the total amount of the Obligations, this Mortgage will secure the last 
Increment of Obligations outstanding and will not be released until all Obligations have been fully and finally repaid. 
1.4 Homestead. The Premises __ .!lx.e not the homestead of the Mortgagor. If so, the Mortgagor releases and (are)(are not) 
waives all rights under and by virtue of the homestead exemption laws of the State of Idaho. 
1.5 Future Advances. This Mortgage secures tuture advances made pursuant to Idaho Code Section 45-108 and 
shall secure the payment of all loan advances included within the tenn "Obligations", regardless of the time such 
advances are made. This Mortgage shall also secure unpaid balances of advances made with respect to the Mortgaged 
Property for the payment of truces, assessments, insurance premiums or costs Incurred for the protection of the 
Mortgaged Property and other costs which the Bank is authorized by this Mortgage to pay on Mortgagor's behalf, plus 
interest thereon, regardless of the time when such advances are made. 
ARTICLE II. WARRANTIES AND COVENANTS 
In addition to all other warranties and covenants of the Mortgagor under the Loan Documents which are expressly 
Incorporated herein as part of this Mortgage, Including the covenants to pay and perform all Obligations, and whUe any 
part of the credit granted the Mortgagor under the Loan Documents Is available or any Obligations of the Mortgagor to 
the Bank are unpaid or outstanding, the Mortgagor continuously warrants and agrees as follows: 
2.1 Warranty of Title/Possession. The Mortgagor has sole and exclusive title to.and possession of the Premises, 
excepting only the following "Permitted Encumbrances•: restrictions and utility easements of record and zoning 
ordinances (the terms of which are and wlll be complied with, and In the case of easements, are and wlll be kept free of 
encroachments); truces and assessments not yet due and payable; and those Permitted Encumbrances set forth on 
Exhibit B attached hereto (except that if no Exhibit B Is attached there will be no additional Permitted Encumbrances). 
The lien of this Mortg~ge, subject only to Permitted Encumbrances, is and will continue to be a valid first and only lien 
upon all of tl:ie Mortgaged Property. 
2.2 Maintenance; Waste; Alteration. The Mortgagor wm maintain the Premises in good and tenantable condition 
and will restore or replace damaged or destroyed Improvements with Items of at least equal utility and value. The 
Mortgagor will not commit or permit waste to be committed on the Premises. The Mortgagor will not remove, demolish 
or materially alter any part of the Premises without the Bank's prior written consent, except the Mortgagor may remove a 
fixture or item of personal" property, provided the fixture or Item of personal property Is promptly replaced with another 
fixture or item of personal property of at least equal utility. The replacement fixture or Item of personal property wm be 
subject to the priority lien and security Interest of this Mortgage. 
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2.3 Transfer and Liens. The Mortgagor will not, without the prior written consent of the Bank which may be withheld 
in the Bank's sole and absolute discretion, either voluntarily or involuntarily (ij sell, assign, lease or transfer, or permit to 
be sold, assigned, leased or transferred any. part of the Premises, or any Interest therein; or Qi) pledge or otherwise · 
encumber, create or permit to exist any mortgage, pledge, lien or claim for lien or encumbrance upon any part of the 
Premises or interest therein, except for the Permitted Encumbrances. 
2.4 Escrow. After written request from the Bank, the Mortgagor will· pay to the Bank sufficient funds at such time as 
the Bank designates, to pay (I) the estimated annual real estate taxes and assessments on the Premises; (ii) all property 
or hazard insurance premiums when due; and (Iii) flood insurance premiums, H any. Interest will not be paid by the Bank 
on any escrow funds. Escrowed funds may be commlngled with other funds of the Bank. All escrowed funds are hereby 
pledged as additional security for the Obligations. 
2.5 Taxes, Assessments and Charges. To the extent not paid to the Bank under 2.4 above, the Mortgagor will pay 
before they become delinquent all taxes, assessments and other charges now or hereafter levled or assessed against the 
Premises, against the Bank based upon this Mortgage or the Obligations secured by this Mortgage, or upon the Bank's 
interest in the Premises, and will deliver to the Bank receipts showing timely payment. 
2.6 Insurance. The Mortgagor will continually Insure the Premises, with Insurers acceptable to the Bank, against 
such perils or hazards as the Bank may require, in amounts not less than the unpaid balance of the Obligations or the full 
replacement value of the Improvements, whichever Is less, wlth acceptable co-Insurance provisions. The policies will 
contain an agreement by each insurer that the policy will not be terminated or modified without at least 30 days' prior 
written notice to the Bank and wm contain a mortgage clause acceptable to the Bank; and the Mortgagor wlll take such 
other action as the Bank may reasonably request to ensure that the Bank will receive (subject to no other interests) the 
Insurance proceeds from the Improvements. The Mortgagor hereby assigns all insurance proceeds to and Irrevocably 
directs, while any Obligations remain unpaid, any Insurer to pay to the Bank the proceeds of all such insurance and any 
premium refund; and authorizes the Bank to endorse the Mortgagor's name to effect the same, to make, adjust or settle, 
Jn the Mortgagor's name, any claim on any insurance policy relating to the Premises. The proceeds and refunds wffl be 
applied in such manner as the Bank, in its sole and absolute discretion, determines to rebuilding of the Premises or to 
payment of the Obligations, whether or not then due and payable. 
2. 7 Condemnation. Any Mortgagor wlll pay to the Bank all compensation received for the taking of the Premises, or 
any part thereof, by a condemnation proceeding (including payments in compromise of condemnation proceedings), 
and all compensation received as damages for injury to the Premises, or any part thereof. The compensation will be 
applied in such manner as the Bank, in its sole and absolute discretion, determines to rebuilding of the Premises or to 
payment of the Obligations. Whether or not then due and payable. 
2.8 Environmental Matters. Except as specifically disclosed by Mortgagor to Bank In writing prior to the execution 
of this Mortgage, Mortgagor represents and warrants as follows. There exists no uncorrected violation by the Mortgagor 
of any federal, state or local laws (Including statutes, regulations, ordinances or other governmental restrictions and 
requirements) relating to the discharge qf air pollutants, water pollutants or process waste water or otherwise relating to 
the environment or Hazardous Substances as hereinafter defined, whether such laws currently exist or are enacted in the 
future {collectively "Erivironmental Laws"). The term "Hazardous Substances" will mean any hazardous or toxic 
wastes, chemicals or other substances, the generation, possession or existence of which Is prohibited or governed by 
any Environmental Laws. The Mortgagor is not subject to any Judgment, decree, order or citation, or a party to {or 
threatened with) any litigation or administrative proceeding, which asserts that the Mortgagor (a) has violated any 
Environmental Laws: (b) Is required to clean up, remove or take remedial or other action with respect to any Hazardous 
Substances (collectively "Remedial Action"); or (c) Is required to pay all or a portion of the cost of any Remedial Action, 
as a potentially responsible party. Except as disclosed on the Borrower's environmental questionnaire provided to the 
Bank, there are not now, nor to the Mortgagor's knowledge after reasonable investigation have there ever been, any 
Hazardous Substances (or tanks or other facUities for the storage of Hazardous Substances) stored, deposited, recycled 
or disposed of on, under or at any real estate owned or occupied by the Mortgagor during the periods that the Mortgagor 
owned or occupied such real estate, which If present on the real estate or In soils or ground water, could require 
Remedial Action. To the Mortgagor's knowledge, there are. no proposed or pending changes in E.nvlronmental Laws 
which would adversely affect the Mortgagor or·its business, and there are no conditions existing currently or likely to 
exist while the Loan Documents are in effect which would subject the Mortgagor to Remedial Action or other liability. The 
Mortgagor currently complies with and will continue to timely comply with all applicable Environmental Laws; and will 
provide the Bank, immediately upon receipt, copies of any correspondence, notice, complaint, order or other document 
from any source asserting or alleging any circumstance or condition which requires or may require a financial 
contribution by the Mortgagor or Remedial Action or other response by or on the part of the Mortgagor under 
Environmental Laws, or which seeks damages or civU, criminal or punitive penalties from the Mortgagor for an alleged 
violation of Environmental Laws. In the event of any ?UCh circumstance or condition, the Mortgagor agrees. at its 
expense and at the request of the Bank, to permit an environmental audit solely for the benefit of the Bank, to be 
conducted by the Bank or an independent agent selected by the Bank and which may not be relied on by the Mortgagor 
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for any purpose. This provision shall not relieve the Mortgagor from conducting its own environmental audits or taking 
any other steps necessary to comply with Environmental Laws. 
2.9 Assignments. The Mortgagor will not assign, in whole or in part, to anyone other than the Bank, the rents, Issues 
or profits arising from the Premises, without the Bank's prior written consent. 
2.1 O Right of Inspection. The Bank may at all reasonable times enter and inspect the Premises. 
2. f 1 Waivers by Mortgagor. To the greatest ·extent that such rights may then be lawfully waived, the Mortgagor 
hereby agrees for itself and any persons claiming under the Mortgagor that it will waive and will not, at any time, ·Insist 
upon or plead or In any manner whatsoever claim or take any benefit or advantage of (a) any exemption, stay, extension 
or moratorium law now or at any time hereafter in force; (b) any law now or hereafter In force providing for the valuation 
or appralsement of the Premises or any part thereof prior to any sale or sales thereof to be made pursuant to any 
provision herein contained or pursuant to the decree, judgment or order of any court of competent jurisdiction; (c) any 
statute of !Imitations now or at any time hereafter In force; or (d) any right to require marshalling of assets by the Bank. 
2.12 Assignment of Rents and Leases. The Mortgagor assigns and transfers to the Bank, as additional security for 
the ObJigations, all right, title and Interest of the Mortgagor In and to all leases which now exist or hereafter may be 
executed by or on behalf of the Mortgagor covering the Premises, and any extensions or renewals thereof, together with 
all Rents. Upon default under this Mortgage or any of the Loan Documents or any Obligation (notwithstanding any cure 
period), the Bank shall be Immediately entitled to the Rents and the Bank may, at Its option, affirmatively perfect its claim 
to the Rents by executing and delivering written notice to the Mortgagor declaring that the Rents are the property of the 
Bank. After the giving of such notice, the Bank, at Its option without notice and without seeking or obtaining the 
appointment of a receiver or taking actual possession of the Premises may (a) give notice to any tenant(s) that the 
tenant(s) should begin making payments under their lease agreement(s) directly to the Bank or Its deslgnee; (b) 
commence a foreclosure action and file a motion for appointment of a receiver; or (c) give notice to the Mortgagor that 
the Mortgagor should collect all Rents arising from the Premises and remit them to the Bank upon collection and that the 
Mortgagor should enforce the terms of the lease(s) to ensure prompt payment by tenant(s) under the lease(s). All Rents 
received by the Mortgagor shall be held In trust by the Mortgagor for the Bank. All such payments received by the Bank 
shall be applied, first, in such manner and order as may be prescribed by applicable law, and second, In any manner and 
order of payment as the Bank determines to payments required under this Mortgage, the Loan Documents and the 
Obligations. The Mortgagor agrees to hold each tenant harmless from actions relating to tenant's payment of Rents to 
the Bank. 
2.13 Fixture Filing. From the date of Its recording, this Mortgage shall be effective as a financing statement filed as a 
fixture filing with respect to the Improvements and for this purpose the name and address of the debtor is the name and 
address of the Mortgagor as set forth in this Mortgage and the name and address of the secured party is the name and 
address of the Bank as set forth In this Mortgage. The Mortgaged Property includes goods which are or are to become 
fixtures. 
2.14 Compliance with Leases. The Mortgagor will comply with all terms, covenants and conditions of any lease(s) 
affecting the Premises. Mortgagor will not accept any prepayment of rent for more than one month in advance. without 
the prior written consent of the Bank. 
ARTICLE Ill. RIGHTS AND DUTIES OF THE BANK 
In addition to all other rights (including setoff) and duties of the Bank under the Loan Documents which are expressly 
Incorporated herein as a part of this Mortgage, the following provisions wm also apply: 
3.1 Bank Authorized to Perform for Mortgagor. If the Mortgagor fails to perform any of the Mortgagor's duties or 
covenants set forth In this Mortgage, the Bank may perform the duties or cause them to be performed, including without 
Jimitatlon signing the Mortgagor's name or paying any amount so required, and the cost, with Interest at the default rate 
set forth in the Loan Documents, will immediately be due from the Mortgagor to the Bank from the date of expenditure by 
the Bank to date of payment by the Mortgagor, and will be one of the Obligations secured by this Mortgage. All acts by 
the Bank are hereby ratified and approved, and the Bank will not be liable for any acts of commission or omission, nor for 
any errors of judgment or mistakes of fact or law. 
ARTICLE IV. DEFAULTS AND REMEDIES 
The Bank may enforce Its rights and remedies under this Mortgage upon default. A default will occur If the Mortgagor 
fails to comply with the terms of any Loan Documents or this Mortgage Oncluding any guaranty by the Mortgagor) or 
defaults under the terms of any other mortgage affecting the Premises, or if any other obliger falls to comply with the 
terms of any loan documents for which the Mortgagor has given the Bank a guaranty secured by this Mortgage. Upon 
occurrence of a default, the Bank may declare the Obligations to be immediately due and payable. 
4.1 Cumulative Remedies; Waiver. In addition to the remedies for default set forth in the Loan Documents, 
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including acceleration, the Bank upon default wm have all other rights and remedies for default available by law or equity 
including foreclosure of this Mortgage. The rights and remedies specified herein are cumulative and are not exclusive of 
any rights or remedies which the Bank would otherwise have. With respect to such rights and remedies: 
a. Receiver. To the greatest· extent that such rights may. then be lawfully waived, upon the commencement or 
during the pendency of any action to foreclose this Mortgage, the Bank wm be entitled, as a matter of right, without 
notice or demand and without giving bond or other security, and without regard lo the solvency or Insolvency of 
the Mortgagor or to the value of the Premises, to have a receiver appointed for all or any part of the Premises, 
which receiver wlli be authorized to collect the rents, issues and profits of the Premises during the pendency of 
such foreclosure action, and until the confirmation of sale made under any judgment foreclosing this Mortgage, and 
to hold and apply such rents, Issues and profits, when so collected, as the court will from time to time direct. 
b. Foreclosure/Suit. The Mortgagor confers upon the Bank the authority and power to proceed to protect and 
enforce its rights by a suit or suits in equity or at law, either for the specific performance of any covenant or 
agreement contained herein or In the Note, or In aid of the execution of any power herein onhereln granted, or for 
the foreclosure of this Mortgage, or for the enforcement of any other appropriate legal or equitable remedy, and in 
addition authorizes the Bank to sell or cause the Mortgaged Property to be sold at public auction and convey, or 
cause the Mortgaged Property to be conveyed, to the purchaser in fee simple, as provided by law. In the event of a 
foreclosure of this Mortgage, the Mortgagor shall remain liable for any deficiency. Said sale may be as one tract or 
otherwise, at the sole option of the Bank. The Mortgagor agrees that, for the purpose of Idaho Code Section 6-512, 
the Mortgaged Property is a single tract. 
c. Waiver by 1he Bank. The Bank may permit the Mortgagor to attempt to remedy any default without waiving its 
rights and remedies hereunder, and the Bank may waive any default without waiving any other subsequent or prior 
default by the Mortgagor. Furthermore, delay on the part of the Bank in exercising any right, power or privilege 
hereunder or at law will not operate as a waiver thereof, nor will any single or partial exercise of such right, power or 
privilege preclude other exercise thereof or the exercise of any other right, power or privilege. No waiver or sus-
pension will be deemed to have occurred unless the Bank has expressly agreed In writing specifying such waiver or 
suspension. 
d. Uniform Commercial Cocfe. The Bank shall have all of the rights and remedies provided under the Uniform 
Commercial Code. 
ARTICLE V. MISCELLANEOUS 
In addition to all other miscellaneous provisions under the Loan Documents which are expressly Incorporated as a 
part of this Mortgage, the following provisions will also apply: 
5.1 Term of Mortgage. The Bank's rights under this Mortgage will continue untH the Bank's commitment to lend has 
been ten.nlnated or expired, and until all Obligations have been paid In full and performed. 
5.2 Time of the Essence. Time Is of the essence with respect to payment of the Obligations, the performance of all 
covenants of the Mortgagor and the payment of taxes, assessments, and similar charges and insurance premiums. 
5.3 Subrogation. The Bank will be subrogated to the lien of any mortgage or other lien discharged, in whole or in 
part, by the proceeds of the Note. 
5.4 Choice of Law. Foreclosure of this Mortgage will be governed by the laws of the state In which the Land Is 
located. For all other purposes, the choice of law specified In the Loan Documents will govern. 
5.5 Severability. Invalidity or unenforceabllity of any provision of this Mortgage shall not affect the validity or 
enforceability of any other provision. 
5.6 Entire Agreement. This Mortgage ls Intended by the Mortgagor and Bank as a final expression of this Mortgage 
and as a complete and exclusive statement of its terms, there being no conditions to the full effectiveness of this 
Mortgage. No parol evidence of any nature shall be used to supplement or modify any terms. 
5. 7 Joint Liability; Successors and Assigns. If there Is more than one Mortgagor, the liability of the Mortgagors will 
be joint and several, and the reference to "Mortgagor" shall be deemed to refer to all Mortgagors. The rights, options, 
powers and remedies granted In this Mortgage and the other Loan Documents shall extend to the Bank and to its 
successors and assigns, shall be binding upon the Mortgagor a.nd its successors and assigns, and shall be applicable 
hereto and to all renewals, amendments and/or extensions hereof. 
5.8 Indemnification. Except for harm arising from the Bank's willful misconduct, the Mortgagor hereby Indemnifies 
and agrees to defend and hold the Bank harmless from any and all losses, costs, damages, claims and expenses of any 
kind suffered by or asserted against the Bank relating to claims by third parties arising out of the financing provided 
under the Loan Documents or related to the Mortgaged Property (including, without limitation, the Mortgagor's failure to 
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perform its obligations relating to Environmental Matters desctlbed in Section 2.8 above). This indemnification and hold 
harmless provision will survive the termination of the Loan Documents and the satisfaction of this Mortgage and 
Obligations due the Bank. 
5.9 Notices. Notice of any record shall be deemed delivered when the record has been (a) deposited in the United 
States Man, postage pre-paid, (b) received by overnight delivery service, (c} received by telex, (d) received by telecopy, 
{e) received through the internet, or (ij when personally delivered. 
5.1 O Riders. The rider(s) attached hereto and recorded together with this Mortgage are hereby fully Incorporated into 
this Mortgage. 
{Check applicable box(es)J D Construction Loan Rider 0 Condominium Rider 0 Second Mortgage Rider 
0 Other(s) (Specify)------
IN WITNESS WHEREOF, the undersigned has/have executed this MORTGAGE, SECURllY AGREEMENT AND 
ASSIGNMENT OF RENTS as of JANUARY 21, 2005 
(Individual Mortgagor) 
~- -c 
Printed Name llAL TER C. 
Ondividual Mortgagor) 
Print d Name .A..t;.. LIENHART·MINNIE;,.,_ ___ _ 
:ne un igned shall have no personal liability or 
obligati ns herein or secured hereby, and executes 
this ins ment only to suborWnate any interest he/she 
may uire, im;luding, without reservation, his/her 
homest m; to this Deed of Trust.\ ' 
~ 0-~rvl- JMn ~ 
> 
MortgagorName (Organization) ~--
a ____ _ 
By ____ _ 
Name and Title -------=N"""/A=-- ----------
BY-----------------------
Name and Title --- ---~N~/A __ ----
(Mortgagor Address) 
1094 HEARTHSTONE D~ .. ··- ------------
JlOISE, ID _83~7~0=2 ___ ----- ---------
(Bank Address) 
_ML.SW OAK 
PORTLAND, _O=R~~97"'-2=0~4~-----------
(NOTARIZATION ON NEXT PAGE] 
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STATE OF :tJcn ho 
COUNTYOF M~ 
On 2 A • d Y 1 ~ 5", before me personally appeared WALTER fJIElfflfl1t'r-m:Nttf.C~ 
C. MINNICK and Ii:-
to me known to be the person(s) described in and who executed the foregoing Instrument and known to me to be 
httsBaHi;J anfl wif/J..h-: . _ executing on behalf 
(Type of authority or title, if any, e.g., officer, vice president, trustee; it an individual, a married individual, a single individual) 
of ,____,-~-----~"'""'A----.,......,. (Name of entity on whose behalf the document was executed; use N/A if individual) 
a ____ _ 
--..,..--.,..N=/A ._,.,. _____________ ,and 
--·~le of organization 'and type of organization, use N/A if individual) 
acknowledged tha~he/they executed the same as the free act and deed of such indivldual(s) /entity. 
(SEAL) 
1714MIO 
;(~... ll A-~ ___ _ Le?,...,."',~ ..... ' Notary~--==-
( 
~[ ~oTA~~'i; . \ MJ term expires (o-(~ ..-d 0~Ca 
dr t c:<>nc::> ~ ~ ~ J 'ff ~ ~ t:--~ • \c .J ~" r ~ rJ.. {' o~ r' ~ ~ 
\ '1•;\. u.... .. 0 I I 
• ••• ' ;. ~~ ... ~.t:,00 ..._...:;;. • .1 
........... ;' I 
0 
,/ \0 •i'~ 
......... : .. ~-···"" 
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State of Idaho 
County of Ada 
( ·. ·' ·-; 
.. , 
SS. 
( ·-. : .. ' 
On this . 25th day of January 2005 .• before me, the 
undersigned, a Notary Public, in and for said State, personally appeared A.K. Lienhart-Minnick 
-----------------------=-' known to me, and/or identified to me 
on the basis of satisfactory evidence, to be the person(s) whose narQ/are subscribed to the within instrument 
and acknowledged to me that she executed the same. 
WITNESS MY HAND AND OFFICIAL SEAL. 
Notary Publicowena Burnum 
Residing at: Boise, ID 
Commission Expires: June 10, 2006 
File No. Stcmin Title 
ACKNOWLEDGMENT • INDIVIDUAL 
Re\', 01noo1 (IDIND) 
(SEAL) 
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EXHIBIT A TO MO~TGAGE . 5824079056 
(Legal Description) 
Mortgagor: WALTER c. MINNICK and A.K. LIENRART-MINNJ:CK 
Bank; U.S. BANK N.A. 
Legal Description of land: 
NKA, ADA COUNTY, BOISE, ID 83703, MORE FULLY DESCRIBED AS FOLLOWS: 
. 
LOT 3 IN BLOCK 1 OF PORTER SUBDIVISION, ACCORDING TO THE OFFICIAL PLAT 
THEREOF, FILED IN BOOK 50 OF PLATS AT PAGES 4168 AND 4169, OFFICIAL RECORDS 
OF ADA COUNTY, IDAHO. 
AND ALSO 
LOT 1, IN BLOCK 1 OF PORTER SUBDIVISION, ACCOR.DING TO THE OFFICIAL PLAT 
THEREOF, FILED IN BOOK SO OF PLATS AT PAGE 4168-4169, RECORDS OF ADA 
COUNTY, IDAHO . 
. 
EXCEPTING THEREFROM; 
. 
A PARCEL OF LAND SITUATE IN THE SOUTHWEST ONE-QUARTER OF SECTION 4, TOWN-
SHIP 4 NORTH, RANGE 2 EAST, BOISE-MERIDIAN, ADA COUNTY, IDAHO, MORE PAR-
TICULARLY DESCRIBED AS FOLLOWS; 
COMMENCING AT THE SOUTHWEST CO~R OF SAID SECTION 
SOUTH 89 DEGREES 32' 16" EAST A DISTANCE OF 911.87 
OF BEGINNING; THENCE 
NORTH 12 DEGREES 16' 37 11 
NORTH 33 DEGREES 40' 13" 
SOUTH 64 DEGREES 33' 47" 
SOUTH 57 DEGREES 39' 17" 
SOUTH 44 DEGREES 34 1 55 11 
NORTH 80 DEGREES 29 1 30" 
SOUTH 00 DEGREES 26' 08" 
NORTH 89 DEGREES 41' 03" 
OF BEGINNING. 
1222DM Ous banc:orp 2001 
WEST A DISTANCE OF 
EAST A DISTANCE OP 
EAST A DISTANCE OF 
EAST A DISTANCE OP 
WEST A DISTANCE OF 
WEST A DISTANCE OF 
WEST A DISTANCE OF 
WEST A DISTANCE OF 
B1 
471.36 
607.79 
361.93 
320.60 
283.73 
298.80 
488.57 
336,87 
4; THENCE 
FEET TO THE REAL POINT 
FEET TO A POINT, THENCE 
FEET TO POINT; THENCE 
FEET TO A POINT; THENCE 
FEET A POINT; THENCE 
FEET TO A POINT; THENCE 
FEET TO A POINT; THENCE 
FEET TO A POINT; THENCE 
FEET TO THE REAL POINT 
10/01 
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~1 
ADA COUNTY RECORDER J. DiiVlD NAVARRO 
BOISE IDAHD 03/07/06 04:29 PM AMOUHT 15.0D 
g~~foEb~tI~~~08F fll lll!lf fllllflllfllll/lfllJflll f llJ 
Slewarl TiUe Company 106035279 
This Instrument prepared by and 
AFTER RECORDING RETURN TO: 
JUSTIN R. SMITH 
U.S. BANK 
101 S. CAPITOL BLVD., SUITE 100 
BOISE, IDAHO 83702 
AMENDMENT TO IDAHO MORTGAGE 5824079056 
This Amendment to Mortgage (the "Amendment"), Is made and entered Into by the undersigned 
borrower, guarantor and/or other obllgor (the "Mortgagor") and u • s • BANK N ·A· 
{the "Bank"} as of the date set forth below. 
RECITALS 
A. The Mortgagor (or the Mortgagor's predecessor ln Interest, if different from the undersigned 
Mortgagor) executed a mortgage (the "Mortgage;, dated JANUARY 21, 2oos . The 
Land {defined In the Mortgage) subject to the Mortgage is described as follows (or In Exhibit A hereto if 
the description does not appear below): 
The real property is ~ore commonly known as: Unimproved land, 
Boise, ID 83703 with the legal description more fully described on 
attached Exhibit A 
B. The Mortgage was recorded In the office of the County Recorder of Ada ':;;/ 
County, Idaho, on~, as Document No. .!i.QJ BH ;as7J09 3? I 
C. The Mortgagor has requested that the Bank permit certain modifications to the Mortgage as 
described below. 
D. The Bank has agreed to such modfficatlons, but only upon the terms and conditions outlined In 
this Amendment. 
TERMS OF AGREEMENT 
In consideration of the recitals and mutual covariants contained herein, and for other good and 
valuable consideration, the Mortgagor and the Bank agree as follows: 
1. 00 Change in Note/Secured Amount. If checked here, the phrase In the Mortgage "a note or 
notes dated 01/21/0 In the Initial principal 
amount(s) of $.::.;40:..:0<-''"--=o:.:::o_,..o.,.,_. o"-'o"-------------------------
------• Is hereby amended and replaced with the phrase "note(s) dated or amended as of 
~0~3_/~0_2_1_06 _____________________ in the principal amount{s) of 
$ 1,400.000.00 u 
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2. Maturity of Mortgage. Any maturity dat.e stated In the Mortgage may no longer be valid. As permitted by Idaho 
Statutes Section 5-214A, any reference In the Mortgage to a maturity date of the Mortgage Is ·hereby deleted, it being the 
Intent of the parties hereto that the Mortgage have no stated maturity date. This does not affect maturity of the 
Obligations under the Loan Documents. 
3. Additional Terms 
4. Fees and Expenses. The Mortgagor will pay all fees and expenses Qncluding attorneys' fees) in connection with 
the preparation, execution and recording of this Amendment. 
5. Effectiveness of Prior Document. Except as provided in this Amendment, all tenns and conditions contained in 
the Mortgage remain In full force and effect In accordance with thel.r terms, including any reference in the Mortgage to 
future credit secured by the Mortgage; and nothing herein will affect the priority of the Mortgage. All warranties and 
representations contained In the Mortgage are hereby reconfirmed as of the date hereof. All collateral previously 
provided to secure the Note continues as security, and all guaranties guaranteeing obligations under the Note remain In 
full force and effect This Is an amendment, not a novatlon. 
6. No Waiver of Defaults; Warranties. This Amendment shall not be construed as or be deemed to be a waiver by 
the Bank of existing defaults by the Mortgagor whether known or undiscovered. All agreements, representations and 
warranties made herein shall survive the execution of this Amendment 
7, Counterparts. This AmencJment may be signed In any number of counterparts, each of which wUI be considered 
an original, but when taken together will constitute one document 
8. Authorization. The Mortgagor represents and warrants that the execution, delivery and performance of this 
Amendment and the documents referenced to herein are within the organizational powers (as applicable) of the 
Mortgagor and have been duly authorized by all necessaiy organizational action. 
IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS AGREEMENT SHOULD BE READ CAREFULLY 
BECAUSE ONLY THOSE TERMS IN WRITING, EXPRESSING CONSIDERATION AND SIGNED BY THE PARTIES 
ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT CONTAINED IN THIS WRIITEN CONTRACT 
MAY BE LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF THIS AGREEMENT ONLY BY ANOTHER 
WRl1TEN AGREEMENT. 
[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the undersigned has/have executed this AMENDMENT as of __.MAR=,.,.CH=-..,_2.1-, _2""'0""0""6:<.--·-----
(Individual Mortgagor) 
-c NA Mortgagor Name (Organization) 
Name and Title: ----------"-'N..._/A=-------
Printed Name: ________ , ______ _ 
U.S. BANK ti.A. 
~:.rtgagae~on~ 
':;;::; 
Justin R. Smith 
Name and Trtle: Vice President 
Name r;md Title: 
(NOTARIZATIONS ON NEXT PAGE] 
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STATE OF __ \-t->~~~.:.-.o __ 
COUN1Y Of __ M~~-'---
MORTGAGOR NOTARIZATION 
! ~. 
-
c. \::.:._·.; 
On Y)1&,~cl-. °?>, '2.cc~ , before me personally appeared Walter c. Minnick 
to me known to be the person(s) described in and who executed the foregoing Instrument and known to me to be 
.a...tingle individual · executing on behalf 
(Type of authority or title, if any, e.g., officer. vice president, trustee; If an individual, a married individual, a single individual) 
of___________ N A (Name of ... - n""tity,.-on_w.._,ho,...-se"""'b,....e.,..ha-.lf'""th.-e-d'""'o~cu~m~e.....,nt,....w-a-s e-x-ec_u.,..te....,d-; u-s-e "'"'N/..,.,A'""'if-:-:i-nd"""iv.,...id.,..u-:al.,-) -------
a~----------;,..,.=-=----..,.....,.,,._---r:--..,...:.:Ne<..e.:A.,....._.,.,_.--.,..,.."""".,..._,,,..,...,_,,---------~•and (Sta\Ei of organization and type of organization, use N/A If indiv dual) 
acknowledged that he/she/they exocuted the same as the free act and deed of such individual(s)/entity. 
(SEAL) n,.~iil~ \_,.,:::. () c-' •" \. Y.······· '.iS'\ :::=-J~ ""'-'--~ .··~oTAR.v\ Notary Pubnc \ \ 
: ~ i My term expires l l 'J O'f 
: ........ : i . s\\ PUsL\C l I ~··., ... ·o I ~ ······· ~ ~ ,,,,,,,,,'Ji: OF \'O \,,,,~" 
1''111111""1\'1~ MORTGAGEE (BANK) NOTARIZATION 
STATE OF __ \¥'..c\-"'0....,\~o~-­
COUNTY .OF _-iJ\......,...c\=-"";:__--
on_il&f£...l 3; 'ZOOf, , before me personally appeared~ill ... Ji.~t,,,,h,.__ _______ _ 
to me known to be the person(s) described In and who executed the foregoing instrument and known to me to be 
Vice President executing on behalf (Type of authority or title, if any, e.g., ottlci!r, vice president, trustee; If an Individual, a married individual, a single Individual) 
of u, s. BANK N. A. (Name c1f entity on whos11 behalt the document was e)(ecuted; use N/A It Individual) 
a~ ,and 
- (Sta..,...te_o..,..f o-r-ga-n..-lz....,at..-io-n -an...,d'"'"ty_p_e-ol.-o-rg-a-,nl,-za...,,tlo-n-,-us-e ..... N..,./A""'i""I i,_nd..,.,i-.vld,,_u-a""l)----------
acknowledged that he/she/they e:(ecuted the same as the free act and deed of s 
SUS~ D. WALKER] NOTARY PUBLIC 
STATE OF IDAHO 
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EXHIBIT "A" 
Lot 3 in Block I of Porter Subdivision, according to the Official Plat thereof, filed in Book 50 
Of Plats at Pages 4168 and 4169, Official Records of Ada County, Idaho. 
ANDALSO · 
. . 
Lot I, in Block 1 of Porter Subdivision, According to the official Plat thereof, filed in Book 50 of 
Plats at Page 4168-4169, records of Ada County, Idaho. 
EXCEPTING THEREFROM: 
A parcel of land situate .in the Southwest one-quarter of Section 4, Township 4 North, Range 
2 East, Boise-Meridian, Ada Cotl;11ty, Idaho, more particularly described as follows: 
Commencing at the Southwest co~er of said Section 4; thence 
South 89°32' 16" East a distance of 911.87 feet to the Real Point of Beginning; thence 
North 12°16'37" West a distance of 471.36 feet to a point; thence 
North 33°40' 13" East a distan1::e of 607.79 feet to a point; thence 
South 64°33'47" East a distance of361.93 feet to a point; thence 
South 57°39' 17" East a distance of 320.60 feet to a point; thence 
South 44°34'55" West a distance of283.73 feet to a point; thence 
North 80°29'30" West a distance of 298.80 feet to a point; thence 
South 00°26'08" West a distance of 488.57 feet to a point; thence 
North 89°41 '03" West a distarice of 3~6.87 feet to the Real Point of Beginning, 
HTEH 1521 
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AMOUNT 15.00 5 ADA COUNTY RECORDER J. DAVID NAVARRO BOISE IDAHO 11113106 04:20 PM 
~~~:e~~~~Wf:08F IJl lllf IJlllllJlflllfll/11/11111 JI I/I 
Stewart Tlds Company 106179269 This instrument prepared by and 
AFTER RECORDING RETURN TO: 
JUSTIN R. SMITH 
U.S. BANK 
101 S. CAPITOL BLVD., SUITE 100 
BOISE, IDAHO 83702 
AMENDMENT TO IDAHO MORTGAGE 5824079056 
This Amendment to Mortgage (the "Amendmentj, Is made and entered into by the undersigned 
borrower, guarantor and/ or other oblfgor (the "Mortgagor") and u · s • BANK N ·A· 
--------- (the "Bankj as of the date set forth below. 
RECITALS 
A The Mortgagor (or the Mortgagor's predecessor In interes~ If different from the undersigned 
Mortgagor) executed a mortgage (the "Mortgage"), dated JANUARY 21, 2oos . The 
Land (defined In the Mortgage) subject to the Mortgage is described as follows (or in Exhibit A hereto W 
the description does not appear below): 
See attached Exhibit A 
B. Th~ Mortgage was recorded In the office of the County Recorder of _ _,A=d=a.__ ____ _ 
County, Idaho, on JANQARY 26, 20'05 , as Document No. 105009371 
C. The Mortgagor has requested that the Bank permit certain modifications to the Mortgage as 
described below. 
D. The Bank has agreed to such modifications, but only upon the terms and conditions outlined In 
this Amendment. 
TERMS OF AGREEMENT 
In consideration of the recitals and mutual covenants contained herein, and for other good and 
valuable consideration, the Mortgagor and the Bank agree as follows: 
1. 00 Change in Note/Secured Amount. If checked here, the phrase In the Mortgage "a note or 
notes dated 03/02/06 In the Initial principal 
amount(s) of $1. 400, ooo. oo 
------• Is hereby amended and replaced with the phrase "note(s) dated or amended as of 
~o~s_/~24_/~0~6 ___________________ In the principal amount(s) of 
$ 1.500.000.00 • 
3501 MID C>us bancorp 2001 81 Page 1of4 10/03 
HTEH 1512 
000559
._, __ _ 
E .. . .,: I 
2. Maturity of Mortgage. Any maturity date stated In the Mortgage may no longer be valid. As permitted by Idaho 
Statutes Section 5-214A, any reference In the Mortgage to a maturity date of the Mortgage ls hereby deleted, It being the 
intent of the parties hereto that the Mortgage have no stated maturity date. This does not affect maturity of the 
Obligations under the Loan Documents. 
3. Additional Terms 
4. Fees and Expenses. The Mortgagor will pay all tees and expenses (Including attorneys' fees) In connection with 
the preparation, execution and recording of this Amendment. 
5. Effectiveness of Prior Document. Except as provided in this Amendment, all terms and conditions contained in 
the Mortgage remain in full force and effect in accordance with their terms, including any reference in the Mortgage to 
future credit secured by the Mortgage; and nothing herein will affect the priority of the Mortgage. All warranties and 
representations contained in the Mortgage are hereby reconfirmed as of the date hereof. All collateral previously 
provided to secure the Note continues as security, and all guara'nties guaranteeing obligations under the Note remain in 
full force and effect. This is an amendment, not a novation. 
6. No Waiver of Defaults; Warranties. This Amendment shall not be construed as or be deemed to be a waiver by 
the Bank of existing defaults by the Mortgagor whether known or undiscovered. All agreements, representations and 
warranties made herein shall survive the execution of this Amendment. 
7. Counterparts. This Amendment may be signed In any number of counterparts, each of which will be considered 
an original, but when taken together will constitute one document. 
8. Authorization. The Mortgagor represents and warrants that the execution, delivery and performance of this 
Amendment and the documents referenced to herein are within the organizational powers (as applicable) of the 
Mortgagor and have been duly authorized by all necessary organizational action. 
IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS AGREEMENT SHOULD BE READ CAREFULLY 
BECAUSE ONLY THOSE TERMS IN WRITING, EXPRESSING CONSIDERATION AND SIGNED BY THE PARTIES 
ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT CONTAlNED IN THIS WRJTIEN CONTRACT 
MAY BE LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF THIS AGREEMENT ONLY BY ANOTHER 
WRITIEN AGREEMENT. 
[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the undersigned has/have executed this AMENDMENT as of AUGUST 2 4 , 2 DD 6 
(Individual Mortgagor) NA 
Mortgagor Name (Organization) 
Name and Title: ________ N~/A~------
Printed Name: ___________ _ By: ______________ _ 
Name and Title: N/A 
[NOTARIZATIONS ON NEXT PAGE) 
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STATE OF 
COUNTY OF 
(- ... ' 
.:,, 
MORTGAGOR NOTARIZATION 
On ~vJ...v. 9 Z.00b, before me personally appeared Walter c Minnick 
to me known to be the person(s) described In and who executed the foregoing Instrument and known to me to be 
a single individ l executing on behalf 
ffype of authority or title, if any, e.g., officer, vice president, trustee: If an Individual, a married individual, a single Individual} 
of------~----::.,....-~..--=--...,----,--,-=---__,~N~/~A,_..,. ___ ,_,..~..,..,..,~.,..-,,,...,....,._,,.~-~~----{Name of entity on whose behalf the document was executed: use N/A if individual) 
a ~~~N"""""A~----,~~-~~-~~~-~----•and (State of organization and type of organization, use N/ A if individual 
acknowledged that he/she/they executed the same as the free act and deed of such 
(SEAL) 
My term expires 
MORTGAGEE (BANK) NOTARIZATION 
STATE OF __ ""'\d.,_O."+-'$ ..... J?"---
COUNTY OF _ _,MA~~ ... ---
On_~/ 1_-q_,_,_D_._~----- , before me pe~sonally appeared ..Jllgttin..JLS=m=i_,.th=---------
-·--·---
to me known to be the person(s) described in and who executed the foregoing instrument and known to me to be 
Vice President _ ___ executing on behalf 
(Type o1 authority or title, if any, e.g., officer, vice president, trustee; if an individual, a married Individual, a single individual) 
of U. S, BANK=~N~·~.A~·--~-(Name of entity on whose behalf the document was executed: use N/A 1f individual) 
aJ{ational Associatism , and ~(~,.,....,~-e-of~o-rg-a-nl~za~tl~o·n-an~d~ty-p-e·-o~fo-rg_a_n~iz-a~t~~-n.-u-se-N~/~A~lf~ln-d~iv~id~u~al~}~--~-~--~-
acknowledged that he/she/they executed the same as the free act and deed of such lndlvidual(s)/entity. 
(SEAL) 
3501Mi0 
PATRISHA A SIMON 
Notary Pubnc 
Stefa or Idaho 
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Mortgagor: Walter C Minnick 
Bank: U.S. Bank N.A. 
Legal Description of Land: 
EXHIBIT A TO AMENDMENT TO MORTGAGE 
(Legal Description) 
Lot S 1n Block 1 of Polter Subdivislo~ IW':Qf<liDg to the Ofti(:fitl Plat thereof, :Blod in Book 50 
0£Piat.s at l'ages 4168 and 4169, Ofllohtl Reeords of' Ada CoUllty, Idaho. 
AND ALSO 
Ltit 1, hx.BIOck 1 of Porter· Subdivision, Accon:tiag to the ofiloial Plat thereo~ tlled In fjook SO of 
Plats Bt Pa~ 4168-41 ~91 ~ool'\fs of Ms County, Idaho. 
EXCEPTING TBEREF.ROM: 
4 p~l of land situate.in the Soutlrwest mm.quarta of S~ation 4. Township 4 North. Range 
2 East, Boise-Meridian~ Ada Co~, Idaho, mare particularly des<lll"bed .a.s follows! 
CommencJng at w SauthMSt eomor of said Sectio.a 4; thence 
South 89°32'16!7 East a dI~ of911.87 feet to thb Kasi Point of~SibniD8J 1h~~e 
North 12°16'37" West a dismnce of 471.36 feet to a paint; thenca 
North 33°40'z3u Basta di.stan9e of607.79 f'mto apohlt; ~ 
South 5403g, 47" Bast a dLrtrmoe of 361.93 feet to D po.int; theDce 
South '7°39'1 '1'' &st a dlst.an= of S20.60 feet to a polnt th~ 
South 44°34'55" Wea~ a distmi.co of283.73 feet to a point; thence 
Notth 80V29'30" West a~ of298.80 feet to a po.int; thence 
South 001126'08'' WEm a c1i.stanu of 488,,7 feet w a poillr, th=i:e . 
North 89°41 '03" West a <Ustanoe of 336.87feettQ1bl5 Real l'oii:at of Begbmiug. 
59-5824079056-42.doc 
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ADA COUNTY RECORDER J. DAVID NAVARRO ~OUNT ·1-::-5.-00--5-' 
~05.</3// JtJ 
BOISE IDAHO 02/11iJD7 01:28 PM 
OEPUTY Nem Haney 
RECORDED-REQUEST OF 
Stewart Tille Company 
II I 111111111111111111111111111111 J Ill 
107022642 This instrument prepared by and 
AFTER RECORDING RETURN TO: 
JUSTIN R. SMITH 
· U • S • BANK , NA 
101 S. CAPITOL BLVD., SUITE 100 
BOISE, IDAHO 83702 
AMENDMENT TO IDAHO MORTGAGE 5824079056 
This Amendment to Mortgage (the "Amendment"), is made and entered into by the undersigned 
borrower, guarantor and/or other obliger (the "Mor1gag'or") and u • s • BANK N .A· 
--------- (the "Bank") as of the date set forth below. 
RECITALS 
A. The Mortgagor (or the Mortgagor's predecessor in interest, if different from the undersigned 
Mortgagor) executed a mortgage (the "Mortgagej, dated JANUARY 21, 2005 • The 
Land (defined in the Mortgage) subject to the Mortgage is described as follows (or in Er.hibit A hereto if 
the description does not appear below): 
Tba be.i:E: l~nd is l·:>cr:ted in Por:.e:: £ubdi,r:!.sio:J., Soise !D more ;:ully' 
described on the attached Exhibit A. 
B. The Mortgage was recorded in the office of the County Recorder of ___ ~A=d=a ____ _ 
County, Idaho, on JANVARX 2 6, 2 005 , as Document No. 105Q0937 l 
C. The Mortgagor has requested that the Bank permit certain modifications to the Mortgage as 
described below. 
D. The Bank has agreed to such modifications, but only upon the terms and conditions outlined in 
· this Amendment. 
TERMS OF AGREEMENT 
In consideration of the recitals and mutual covenants contained herein, and for other good and 
valuable consideration, the Mortgagor and the Bank agree as follows: 
1. 00 Change In Note/Secured Amount. If checked here, the phrase In the Mortgage "a note or 
notes dated 03 /02 /06 in the Initial principal 
amount(s) of $1 400 ooo-. oo 
------• is hereby amended and replaced with the phrase "note(s) dated or amended as of 
_o"""l~l..-2-=-9,_/0"'"'7.__ __________________ in the principal amount(s) of 
$ 1,077,250,0Q M 
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2. Maturity of Mortgage. Any maturity date stated In the Mortgage may no longer be valid. As permined by Idaho 
Statutes Section 5-214A, any reference In the Mortgage to a maturity date of the Mortgage is hereby deleted, it being the 
Intent of the parties hereto that the Mortgage have no stated maturity date. This does not affect maturity of the 
Obligations under the Loan Documents. 
3. Additional Terms 
4. Fees and Expenses. The Mortgagor will pay all fees and expenses (Including attorneys' fees) in connection with 
the preparation, execution and recording of this Amendment. 
5. Effectiveness of Prior Document. Except as provided in this Amendment, all terms and conditions contained in 
the Mortgage remain in full force and effect in accordance with their terms, Including any reference in the Mortgage to 
future credit secured by the Mortgage; and nothing herein will affect the priority of the Mortgage. All warranties and 
representations contained In the Mortgage are hereby reconfirmed as of the date hereof. All collateral previously 
provided to secure the Note continues as security, and all guaranties guaranteeing obligations under the Note remain in 
full force and effect. This is an amendment, not a novatlon. 
6. No Waiver of Defaults; Warranties. This Amendment shall not be construed as or be deemed to be a waiver by 
the Bank of existing defaults by the Mortgagor whether known or undiscovered. All agreements. representations and 
warranties made herein shall survive the execution of this Amendment. 
7. Counterparts. This Amendment may be signed in any number of counterparts, each of which will be considered 
an original, but when taken together will constitute one document. 
8. Authorization. The Mortgagor represents and warrants that the execution, delivery and performance of this 
Amendment and the documents referenced to herein are within the organizational powers (as applicable) of the 
Mortgagor and have been duly authorized by all necessary organizational action. 
IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS AGREEMENT SHOULD BE READ CAREFULLY 
BECAUSE ONLY THOSE TERMS IN WRITING, EXPRESSING CONSIDERATION AND SIGNED BY THE PARTIES 
ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT CONTAINED IN THIS WRITIEN CONTRACT 
MAY BE LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF THIS AGREEMENT ONLY BY ANOTHER 
WRITTEN AGREEMENT. 
[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the undersigned has/have executed this AMENDMENT as of-· JANUA~L~.L. J.007 _ -·-- _. 
(Individual Mortgagor) 
~--c-~~ 
Printed Name: _________ --·-_--·-· 
--"·" -"'-'--'-'"1-t =-(( \);------::9 .. :'"~--~-~----
Justin R. smith Name and Title:_ ..YJf.!. tt~~d~t- _____ .. ___ _ 
------ -- _____ __H[b_ --·--. 
Mortgagor Name (Organization) 
a-----·--·-··-----------
B· . Y·-----·-- -·---·-----··--
Name and Tnle: ______ ·- _N/..b ____ .. _. 
By: __________________ _ 
Name and Title: . ___ ·- __ .JY!l.. _. __ ·-· _ 
[NOTARIZATIONS ON NEXT PAGEJ 
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MORTGAGOR NOTARIZATION ST~TE OF ____ 1.do._lQ_ __ -i 
,_/l_f_ SS. 
COUNTY OF._~---· 
On. -~T l'-tr'Z.CtY[_. before me personally appeared_Wal~ ~Minnick _ ·- ___ _ 
to me known to be the person(s) described in and who executed the foregoing Instrument and known to me to be 
_a..J!.ill9.il ..WmiQ.uil_,_. ___ -··-__ ·-· -· _______ --· _ executing on behalf 
(Type of authority Of title. if any, e.g .. officer, vice ptesidenl. trustee; if an individual. a married individual. a single individual) 
of __ ·--·-·--·- ____ . _____ J/?L. _________ ----·-·-··-· 
(Name of entity on whose behalf the document was executed; use N/A ii individual) 
a--·- ____ -·--·- ___ __ 1!.f.1.~- -·-- ___________ ,and 
(State of organization and type of organization, use N/A ii individual) 
~,~''' ~\N Sf.1/''111,,, {SEAL) §' ~s ••••••••• l'.y ~~ 
acknowledged that he/she/they executed the same as the free act a::J;:individlr.ll(s) / enttty . 
~''""""'"'''' . ~
~ ~ .. ··. \. f /tlOTARY\ ~ Notary Public-·- -/:rb:----
:: • • =-i ~ -·-C 1 § Mytermexplres_.J ~- __ _ 
~ •• PUBL\ / 0 § '\ d' •••• ••• .. ~ # ~ ~ ....... ~- ~ ,.,,,,,,~Jt: Of \0\\\,,,,~ 
''''""'"'"'"'' 
MORTGAGEE (BANK) NOTARIZATION 
STATE OF·- _.I~ __ -i 
SS. COUNTY OF-·-~ __ _ 
On. _ 2/-f '::L( 12.1 -· __ , before me personally appeared.....tuwJ:L.R..~.i.th ___ ·- ·-· 
to me known to be the person(s) described in and who executed the foregoing Instrument and known to me to be 
_ .J[.ice _h".~i~n.J:... ·- _______ -·-· ____ -· __ ._executing on behalf 
(Type of authority 01 title. if any, e.9 .. officer, vice president. trustee; ii an individual. a manied individual, a single individual) 
Of..Jl....Q...JANK lL~ - - - _,.,.,. - - - - -· - ·- - - :o:i7' ..,.,- - .- - ·-· ·- -• (Name of entity on whose behalf the document was executed; use N1A 11 individual1 
a J!l9.ti.o.nalJ.s.s.o.c~t.i.o.n_ _ -·- __ -··-·- __ ----· _.....,..... __ ---·----·and (State of organization and type of organization, use N/A if individual) 
acknowledged that he/she/they executed the same as the free act and deed of such individual(s)/entlty. 
3501MID 
PATRISW\A SIMON 
Notafy Publle 
Sfafe Of Idaho 
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Mortgagor: 
Bank: 
EXHIBIT A TO AMENDMENT TO MORTGAGE 
(Legal Description) 
Walter C. Minnick 
U.S. Bank N.A. 
Legal Description of Land 
Lot 3 in Block I of Porter Subdivision, according to the Official Plat thereof, filed in Book 50 of 
Plats at Pages 4168 and 4169, Official Records of Ada County, Idaho. 
AND ALSO 
Lot I, in Block l of Porter Subdivision, according to the Official Plat thereof, filed in Book 50 of 
Plats at pages 4168-4169. records of Ada County, Idaho 
EXCEPTING THEREFROM: · 
A parcel of land situate in the Southwest one-quarter of Section 4, Township 4 North, Range 2 
East, Boise Meridian, Ada County, Idaho, more particularly described as follows: 
Commencing at the Southwest comer of said Section 4; thence 
South 89°32' 16" East a distance of91 l.87 teet to the real point of beginning; thence 
North 12°16'37" West a distance of 471.36 feet to a point: thence 
North 33°40'13" East a distance of 607.79 feet lo a point; thence 
South 64°33 '4 7" East a distance of36 \.93 tect to a point; thence 
South 57°39' I 7" East a distance of320.60 feet to a point: thence 
South 44°34'55" West a distance of283.73 feet to a point; thence 
North 80°29'30" West a distance of298.80 teet to a point; thence 
South 00°26'08" West a distance of 488.57 feet to a point; thence 
North 89°41 '03" West a distance of 336.87 feet to the real point of beginning 
HTEH 1511 
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Walter C. Minnick 
1094 E Hearthstone Dr 
Boise, ID 83702-0000 
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SUBORDINATION AGREEMENT 
THIS SUBORDINATION·AGREEMENT is made by Walter C. Minnick, a married man 
dealing with his sole and separate property ("Minnick") and U.S. Bank, N.A. ("U.S. Bank"), the 
present owner and holder of the Mortgage and Note hereinafter described. 
WITNESSETH 
wt.ffiREAS; Minnick h~ executed ari Idaho Mbrtgage, Security A~_eemerit and 
Assigntjient of RenfS Q;rlcluding Fixture Filing Under Urliform Commercial Code) dated. January 
21, 2005 to U.S. Bank, coveri:iig the real property (the "Mortgaged Property") descnheCf in 
Exhibit "A" attached hereto and incorporated herein, to secure a Note dated January 21, 2005, in 
favor of U.S. Bank, which Mortgage was recorded on January 26, 2005, as Instrument No. 
105009371 in the official records of Ada County, Idaho; and 
WHEREAS, The Mortgage together with such other amendments thereto that have 
occurred from time to time are hereafter referred to collectively hereafter as the "Mortgage"; 
and 
WHEREAS, Minnick executed a Conservation Easement in favor of the Land Trust of 
Treasure Valley, Inc., an Idaho non-profit corporation, which Conservation Easement encumbers 
the real property described ill Exhibit "B" attached hereto and incorporated herein ·(the 
"Easement Property")., which Conser\ration Easement w~ rec~rded on September 7, 2006, as 
Instrument No. 106144?>9, in the official records of Ada County, Idaho;· and 
rot. /l./'N ~1 . 
WHEREAS, the Mortgaged Property includes not only the Easement Property but also 
additional real property, such real property befug referred to hereinafter as the "Excess 
Mortgaged Property;" and · 
WHEREAS, it is intended and desired by Minnick and U.S. Bank that consistent with the 
provisions of the Conservation Easement that the Conservation Easement shall unconditionally 
be and remain at all times, prior and superior to the lien or charge of the Mortgage in the 
Easement Property but not the Excess Mortgaged Property; and 
WHEREAS, U.S. Bank has reviewed the Conservation Easement, U.S. Bank: Iias agreed 
to subordinate the lien of its Mortgage to the Conservation Easement as set forth herein; and U.S. 
Bank has authorized Justin R. Smith to execute this Subordination Agreement on its beha1£ 
NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties 
hereto and other valuable consideration, the receipt and sufficiency of which consideration is 
hereby acknowledged, it is hereby declared, understood and agreed as follows: 
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1) That the Conservation Easement, subject to the terms of this Agreement, shall 
unconditionally be and remain at all times an easement, prior and superior to the lien or charge of 
the Mo1tgage in and to the Easement Property but not the lien or charge of the Mo1tgage in and 
to the Excess Mortgaged Property. 
2) The Mortgage, and all of U.S. Bank's rights, interests, claims, remedies and 
privileges under the Mo1tgage are, and at all times shall continue to be, subject to and 
subordinate to the Conservation Easement with respect to the Easement Property, with the same 
force and effect as if the Conservation Easement had been executed, delivered and recorded prior 
to the execution and delivery of the Mortgage. 
3) The parties hereby acknowledge and agree that the Excess M01tgaged Property is' 
not encumbered by the Conservation Easement and therefore, the Mortgage is in no way 
subordinated to the Conservation Easement with respect to the Excess Mo1tgaged Property and 
that U.S. Bank retains all superior rights under the Mortgage with respect to the Excess 
Mortgaged Property. 
4) IfU.S. Bank shall be come the owner of the Mortgaged Property by reason of the 
foreclosure of the Mortgage or the acceptance of a deed or assignment in lieu of foreclosure or 
otherwise, the Conservation Easement shall not be affected thereby, but shall continue in full 
force and effect, and U.S. Bank shall abide by all of the terms, covenants and conditions set forth 
in the Conservation Easement. 
5) Minnick and U.S. Bank hereby acknowledge that except as expressly set forth 
herein, the Mortgage is not in any way modified, altered or amended and remains in full, force 
and effect and that U.S. Bank retains all rights granted to it pursuant to the Mortgage. 
6) U.S. Bank hereby acknowledges the Conservation Easement and represents and 
warrants that there are no defaults under either the Mo1tgage or the Note by Minnick other than 
the conveyance of the Conservation Easement without the prior written consent of U.S. Bank 
which U.S. Bank hereby waives upon the understanding that the waiver is not a waiver of any 
defaults occurring subsequent to this Subordination Agreement · 
7) Minnick hereby acknowledges U.S. Bank's interest in the Mortgaged Property 
and represents and warrants that there are no defaults under either the Mortgage or the Note by 
Minnick. 
8) This Subordination Agreement shall extend to and bind the respective heirs, 
personal representatives, successors and assigns of the parties to the Subordination Agreement, 
Additionally, Minnick and U.S. Bank hereby acknowledge that this Subordination Agreement 
shall inure to the benefit of the Land Trust of Treasure Valley, Inc., as the Grantee under the 
Conservation Easement, together with its successors. 
9) This Subordination Agreement may be executed in counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same 
instrument. 
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U.S. Bank, N.A. 
' ~~~~ 
By: Justin R. Smith 
Its: Vice President 
STATE OF IDAHO ) 
) SS. 
County of Ada ) 
On this IJ.-1"1' day of Seof- , 2011 before me, (JD ·fk-f'vl a Notary Public in 
and for said State, personahy appeared Justin R. Smith, kno or identified to me· to be the Vice President of U.S. 
Bank, N.A., the National Association that executed the within instrument or the person who executed the instrument 
on behalf of said entity, and acknowledged to me that such entity executed the same. 
IN WITNESS. WHEREOF, .I have hereunto set my hand and affixed my official seal the day and year in 
this certificate first above written. · 
JOY PITKIN 
Nota,.Y Public 
State of Idaho 
STATE OF IDAHO 
County of Ada 
On this f;¥ day of C:.ol\+ 2011, before me, :::Jodie.,, lacbe;f . a Notary Public in and for said 
state, personally appe~. Minnick, known or identified to me to be the person whose name is subscribed 
to the foregoing instrument, and acknowledged to me that he executed the same .. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year in 
this certificate first above.ani~r,, 
,,,. T ,, 
......... ~ o\~· A1t.1J:.'•,, 
..... ov...-... ~,~ .,,. l".... '<..(\ 
: I O'ri\.. . \ : I ~ ·"J-. .. 
- . : .... . i ~ ~~(19~\C I 
-.,..p - . I 
....... ~ ~~~o"~ 
"•,,,;8 OF \\l~~,,~ 
......... ~ 
.. 
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EXHIBIT A 
MORTGAGED PROPERTY 
Legal Description of Land: 
NKA, ADA COUNTY, BOISE, ID 83703, MORE FULLY DESCRIBED AS FOLLOWS: 
. 
LOT 3 IN BLOCK 1 OF PORTER SUBDIVISION, ACCORDING TO THE OFFICIAL PLAT 
THEREOF, FILED IN BOOK 50 OF PLATS AT PAGES 4168 AND 4169, OFFICIAL RECORDS 
OP' ADA COUNTY, IDAHO. 
AND ALSO 
. 
LOT 1, IN BLOCK 1 OF PORTER SUBDIVISION, AC.CORDING TO THE OFFICIAL PLAT 
THEREOF, FILED IN BOOK 50 OF PLATS AT PAGE 4168-4169, RECORDS OF ADA 
COUNTY, IDAHO • 
. 
EXCEPTING THEREFROM: 
A PARCEL OF LAND SITUATE IN THE SOUTHWEST ONE-QUARTER OF SECTION 4, TOWN-
SHIP 4 NORTH, RANGE 2 EAST, BOISE-MERIDIAN, ADA COUNTY, IDAHO, MORE PAR-
TICULARLY DESCRIBED AS FOLLOWS; 
COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 4; THENCE 
·soUTH 89 DEGREES 32, 16" EAST A DISTANCE OF 911. 87 FEET TO THE REAL POINT 
OF BEGINNING; THENCE . 
NORTH 12 DEGREES 16 / 31 11 WEST A DISTANCE OF 4 71. 3 6 FEET TO A POINT·, .THENCE 
NORTH 33 DEGREES 40' 13" EAST A DISTANCE OF 607.79 FEET TO POINT; THENCE 
SOUTH 64 DEGREES 33' 47" EAST A DISTANCE OF 361.93 FEET TO A POINT; THENCE 
SOUTH 57 DEGREES j9•' i7" EAST A DISTANCE OF 320.60 FEET A POINT; THENCE 
SOUTH U DEGREES 34' 55" WEST A DISTANCE OF 283.73 FEET TO A POINT; THENCE 
NORTH 80 DEGREES 29' 30 11 WEST A DISTANCE OF 298.80 FEET TO A POINT; .THENCE 
SOUTH 00 DEGREES 26' 08" WEST A DISTANCE OF 488.57 FEET TO A POINT; THENCE 
NORTH 89 DEGREES 41' 03" WEST A DISTANCE OF 336.87 FEET TO THE REAL POINT 
OF BEGINNING. 
.. ' 
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EXHIBITB 
EASEMENT PROPERTY 
Property depicted and described in Exhibit "1" to Conservation Easement 
Subordination Agreement - 5 
40824.0002.2469725.3 
HTEH 1539 
000573
in n . ....... ~ ll?J p11 Q ~ l v 
·fi B ii 
•• w 
~H 
.. .~ ... 
. ~ . ) lot; n -~ ;~ - ~ ~ A ~ ~ Q ~Is H H u H J i:..- ~u iii .. -
' n Ut 
--' 
u al aJ 
•6 lJ ~ n !H •H ~~ 
l ~ n 1 t :iP 
Subordination Agreement_ 6 
( .. _: .. :~ ... 
EXHIBIT 1-Page 1 
40824.0002.2469725.4 
I 
w 
I-
I 
000574
G' .' 
-
Subordination Agreement - 7 
EXHIBIT 1-Page 2 
40824.0002.2469725.4 
I 
UJ 
I-
I 
000575
.... t 
EXHIBIT 1 - Page 3 
Subordination Agreement - 8 
-40824.0002.2469725.4 
I 
w 
I-
I 
000576
No. 
Docs 
000577
11/26/2012 
-------------------------··· ···--
t=rom: 
To: 
Cc: 
'Wllll·M.lnn!c~ ~mlnnlpk@aummoJWlnrfsgO.co!)'P 
"'Chtla!ciP.~e.r Ml?Yor"' o:ChrlsMoyel@GJvensPu~ey.coin> 
"Klinin• .:~u:;;lll®'!"l!larshednat.coinl>-' 
1124/200() 3:66AM . SEint: 
Subject: RE: Grantor question • Diy Crook Cone11rvallon E11sori1anl 
I had riot lnlendetl to gel HT&H Involved excepl ror a final review of lhe 
document, so deal With me al this Juncture as If I am my own counsel, 
This really Is separala properiy. (I enCled up with sole QWllershlp as part 
Of a dlvorc'e s~UlemEint "20 plus years a.go. A.K. ·and I have bEitm marrl~d 16 
Ye.ars and no a~dltlons lo or lm13rovemetits have been mad~ .during lhE!l time.) So far everything I have done with the prQpe~y Jnclud!ng·lantflng documents 
rot this 100% debt nnanced developmqnt 13lus all the approval applications 
have been done With me as the sole slgn~tura. So I really dori'l see why you 
need either A.K. 's .signature or a qullolalm deed. Lire Is both simpler (and 
the process raster) lhat way. · 
VY111. lqok rorward to review of your blacl<lfne. 
Wall 
-..-orlglnEil Message·-
rrQm: Qhrlstophar Meyer [m!'lill~:chrlsMeyer@GlvansPursley.ootn] 
Sent: Monday, Jfi"nuary 23; 2006 4:60 PM 
To: Wallet Minnick 
co: ·i<aren·Watershed Pror. KuzJs 
Subject: Granter quesllon • Dry Creek Consetvallon Easement 
Wall, 
I ~lled Brian Ballard, atid he authorized me to oommuhlcate With you 
dlrecUy. 
Paoe 1 
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F.rom: 
To: 
cc: 
sotii: 
SubJoct: 
CHM 
"Woll ~lnnlck" <wm!nt1k;~@summarw1n·d9gc.09m> 
Ktiran·LTIV l<uzls <llkuzls@wolerllhedoot.cotri> 
~~~20,9~ 11:01A.M 
RE: RE; QHM Drall #/2- Consorvallof! Eosomonl 
---·-- ..... 
My pleasure. Your kind words are deeply appreclatad, Wait. 
·Chris 
?.s· .• I'm outta lier(3, bul Jeremy ts standing by. 
···- Original Message --
From: "Wall Minnick" 
rµ: ".'Chrl~tophe·r Meyer''' 
Sent: 2/03/200(310:51AM 
SUojGcl~ RE: ·cHM Oren #2 - Conservation Easement 
Chris: Thanks for the v~ry thoughtful and professlqnal all~nUon you have given lo this task . 
despite the press of Impending vacation and Its conslderal)le cost lc;i your paying business. This 
la an extrame.ly wall thought out and expertly drafted dtic1.Jmei1l, {Hopefully, the Land Trust is 
fully appreciative of the quallly of the ser\iloes you are providing to theml) 
I'm ;is a OAnP.ral mailer quite satisfied with Its conten~ bi.tl {Jo wan\ to have Brian Ballard look II 
olier b~fcire I sign off. (We both recall the old law scnO.ol aphorism, "a lawyer whp serv!3s a.s his 
own all9rney has a fool for a ..... 11} 
Thanks! E;ftJoy yqur personal lline away. 
Walt 
~·-··Origin~! Message-
From: Christopher Meyer [mallto:ChrlsMeyer@GlvensPUrsley.com] 
sent: Friday, Feil).ruary 03, 2006 9;33 AM 
To: Karen-LTTV l<~zls; Waller Minnick; Tim Breuer 
Cc; Jereimy La~lei Franklin Le& 
Subject: CHM Draft #2 ~ Conservation Easement 
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LT HAWLEY 
_c--TROXELL 
ATTOHNEYS AND COUNSELORS 
Remit to: 
Boise • Coeur d'Alene • Hailey • Pocatello • Reno Hawley Troxell Ennis & Hawley LLP 877 Main Street, Suite 1000 
Post Office Box 1617 
Boise, Idaho 83701-1617 
EIN: 82-0259668 
208.344.6000 • Fax 208.954.5284 
www.hawleytroxell.com 
Walter C. Minnick 
1094 Hearthstone 
Boise, ID 83702 
File No.: 40824-0002 
Billing Attorney: GMW 
March 20, 2013 Invoice No.: RECAP 
RECAP INVOICE 
For services through 03/20/13 in connection with the following: 
ASSIST CLIENT WITH SALE OF REAL PROPERTY 
Date Attorney/Paralegal 
4/8/04 Brian L. Ballard 
4/9/04 Brian L. Ballard 
Hours 
1.75 
.25 
Legal Services: 
Less Attorney Fee Adjustment: 
Legal Services: 
Disbursements & Other Charges: 
Total Due This Invoice: 
Amount Description of Legal Services 
$341.25 CONFERENCE WITH D. KNICKREHM; 
REVIEW AND REDLINE COMMENTS RE 
PURCHASE AND SALE AGREEMENT; 
CONFERENCE WITH CLIENT. 
$48.75 CONFERENCE WITH R. GOODSON RE 
ROADWAY STRIP AND LEASE ISSUES. 
PAYMENT DUE IN U.S. DOLLARS UPON RECEIPT OF INVOICE 
Current charges only. Unpaid balances not included. 
Disbursements not yet recorded will be included in fUlure invoices. 
$27,816.00 
($750.00) 
$27,066.00 
$695.80 
$27,761.80 
After 30 days, a monthly interest charge of 1 % per month from the invoice dale (or such lower rate as required by applicable law) will be due. 
Should a collection action or proceeding be necessary, attorney's fees and costs for such collection effort will also be due. 
Hawley Troxell Ennis & Hawley LLP 
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File No.: 40824-0002 March 20, 2013 Invoice No.: ****** 
Date Attorney/Paralegal Hours Amount Description of Legal Services 
RESPONSE AND TRANSMIT VIEW 
DOCUMENTATION. 
10/27/05 Brian L. Ballard .00 $0.00 CONFERENCE CALL WITH W. MINNICK 
AND G. WARDLE. 
10/27/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT RE REVIEW OF CC&R'S AND 
PREPARATION FOR HEARING. 
10/28/05 Geoffrey Wardle .20 $35.00 TELEPHONE CONFERENCE WITH 
CLIENT AND B. BALLARD RE PUBLIC 
HEARING AND ENTITLEMENT ISSUES. 
10/29/05 Geoffrey Wardle .90 $157.50 REVIEW DOCUMENTS FROM CLIENT; 
DRAFT MEMO TO B. BALLARD RE 
ZONING AND HEARING ISSUES. 
10/31/05 Brian L. Ballard .00 $0.00 BRIEF CONFERENCE WITH G. WARDLE 
RE STATUS OF APPLICATION; E-MAIL 
TOW. MINNICK RE TUESDAY 
MEETING. 
10/31/05 Geoffrey Wardle .40 $70.00 REVIEW REVISIONS TO DECLARATION 
PROPOSED BY CLIENT. 
10/31/05 Kristin Bjorkman 2.00 $270.00 REVIEW DECLARATION FOR ISSUES 
AND INCONSISTENCIES. 
11/1/05 Brian L. Ballard 1.00 $200.00 E-MAIL FROM AND TOW. MINNICK RE 
MEETING TODAY; BRIEF 
CONFERENCE WITl:i G. WARDLE RE 
SAME; ATTEND TEAM MEETING WITH 
M. LEATHERMAN, D. GIVENS, G. 
WARDLE AND W. MINNICK. 
11/1/05 Geoffrey Wardle 1.20 $210.00 REVIEW OUTSTANDING ISSUES WITH 
B. BALLARD; MEETING WITH CLIENT 
ON LAND USE MA TIERS. 
2/13/06 Geoffrey Wardle .20 -$37.00 REVIEW ISSUES1RELATED TO CC&R'S. 
2/13/06 Kristin Bjorkman .80 $108.00 REVIEW AND REVISE CLIENT'S 
REVISIONS TO DECLARATION RE 
BUILDING ENVELOPE AND 
CONSERVATION EASEMENTS. 
2/15/06 Geoffrey Wardle 1.60 $296.00 REVIEW AND REVISE DECLARATION; 
DRAFT ADDITIONAL LANGUAGE FOR 
INCLUSION IN DECLARATION. 
2/16/06 Geoffrey Wardle .50 $92.50 DRAFT MEMORANDUM TO CLIENT RE 
REVIEW AND REVISIONS TO 
DECLARATION. 
2122106 Geoffrey Wardle .70 $129.50 REVIEW CONSERVATION EASEMENT. 
2127106 Geoffrey Wardle 1.40 $259.00 REVIEW CONSERVATION EASEMENT 
STATUTE; REVISE CONSERVATION 
EASEMENT AND TRANSMIT TO 
CLIENT. 
2/28/06 Geoffrey Wardle .20 $37.00 REVIEW COMMENTS FROM CLIENT ON 
EASEMENT; REVIEW PLAT DRAFT. 
Page 5 
HTEH 5644 
000581
File No.: 40824-0002 March 20, 2013 Invoice No.: ****** 
Date Attorney/Paralegal Hours Amount Description of Legal Services 
3/6/06 Geoffrey Wardle .70 $129.50 TELEPHONE CONFERENCE WITH C. 
MEYER RE CONSERVATION 
EASEMENT ISSUES; DRAFT E-MAIL TO 
W. MINNICK RE SAME; REVIEW 
CONSERVATION EASEMENT MODEL 
AND PROPOSE LANGUAGE IN 
ORDINANCE. 
3/7/06 Geoffrey Wardle 1.30 $240.50 TELEPHONE CONFERENCE WITH W. 
MINNICK RE EASEMENT ISSUES; 
TELEPHONE CONFERENCE WITH C. 
MEYER RE EASEMENT ISSUES; 
REVISE EASEMENT AND TRANSMIT TO 
C. MEYER. 
3/8/06 Geoffrey Wardle .30 $55.50 REVIEW LANGUAGE PROPOSED BY C. 
MEYER AND RESPOND; REVIEW AND 
RESPOND TO C. MEYER'S 
CLARIFICATION. 
3/13/06 Geoffrey Wardle .20 $37.00 REVIEW COMMENTS FROM CLIENT; 
TELEPHONE CONFERENCE WITH C. 
MEYER RE REVISIONS TO DOCUMENT 
AND PREPARATION OF EXECUTION 
ORIGINALS. 
7/12/06 Geoffrey Wardle .40 $74.00 REVIEW E-MAIL FROM CLIENT RE 
EASEMENT; TELEPHONE 
CONFERENCE WITH M. SHULTZ RE 
EASEMENT ISSUE; REVIEW 
EASEMENT LEGAL DESCRIPTION"'AND • 
DEPICTION. 
7/12/06 Kristin Bjorkman .10 $13.50 DISCUSSION WITH G. WARDLE RE 
EASEMENT ISSUES. 
7/13/06 Kristin Bjorkman .80 $108.00 DRAFT PRIVATE ROAD EASEMENT. 
7/19/06 Geoffrey Wardle .40 $74.00 REVIEW AND REVISE EASEMENT; 
REVIEW STATUS OF CC&R'S AND 
FOLLOW-UP WITH CLIENT RE 
FORMATION OF OWNERS 
ASSOCIATION. 
7/19/06 Kristin Bjorkman 1.80 $243.00 REVIEW REVISED CC&RS; DRAFT 
ARTICLES OF INCORPORATION; 
DRAFT BYLAWS; DISCUSSION v:\l!JH G. 
WARDLE AND REVISE GRANT OF 
PRIVATE ROAD EASEMENT; E-MAIL TO 
M. SCHULTZ RE REDUCED PLAT 
NEEDED. 
7120106 Geoffrey Wardle .30 $55.50 REVIEW CC&R ISSUES WITH K. 
BJORKMAN. 
7/20/06 Kristin Bjorkman 1.10 $148.50 CONTINUE TO DRAFT BYLAWS; 
RECEIPT OF PLAT DEPICTION FROM 
M. SCHULTZ; ATTACH EXHIBITS TO 
GRANT OF PRIVATE DRIVE 
EASEMENT. 
7/24/06 Geoffrey Wardle .70 $129.50 REVIEW VOICE MESSAGE FROM 
CLIENT; REVIEW, REVISE AND 
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File No.: 40824-0002 March 20, 2013 Invoice No.: ****** 
Date Attorney/Paralegal Hours Amount Description of Legal Services 
FINALIZE DOCUMENTS FOR 
SUBDIVISION; TELEPHONE 
CONFERENCE WITH CLIENT RE 
SIGNING DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
EASEMENT ISSUES. 
7/24/06 Kristin Bjorkman 5.00 $675.00 DRAFT REDLINE OF BYLAWS AND 
ARTICLES OF INCORPORATION; 
DISCUSSION WITH G. WARDLE RE 
REVISIONS TO CC&RS, BYLAWS, 
ARTICLES AND GRANT OF PRIVATE 
ROAD EASEMENT. 
7125106 Geoffrey Wardle .20 $37.00 REVISE AND FINALIZE ARTICLES OF 
INCORPORATION. 
7/25/06 Kristin Bjorkman ~.30. $175.50 REVISE CC&RS, ARTICLES, BYLAWS 
AND GRANT OF PRIVATE ROAD 
EASEMENT. 
7127106 Geoffrey Wardle .60 $111.00 MEET WITH CLIENT TO EXECUTE 
DOCUMENTS; REVISE DECLARATION 
TO ADDRESS ASSESSMENT ISSUES. 
7/27/06 Kristin Bjorkman .60 $81.00 CONFERENCE WITH W. MINNICK AND 
G. WARDLE RE ASSESSMENT OF LOT 
3, BLOCK 1, PORTER SUBDIVISION; 
REVISE DECLARATION RE SAME. 
7127106 Chris B. Green .20 $25.00 PREPARE LETTER TO ADA COUNTY 
RECORDER TO RECORD GRANT OF 
PRIVATE ROAD EASEMENT. 
7/28/06 Geoffrey Wardle .20 $37.00 REVIEW ISSUES RELATED TO PLAT; 
TELEPHONE CONFERENCE WITH C. 
MEYER RE EASEMENT. 
7/28/06 Chris B. Green .10 $12.50 E-MAIL RECORDED COPY OF GRANT 
OF PRIVATE ROAD EASEMENT TOW. 
MINNICK, M. SCHULTZ AND M. MARKS. 
8/28/06 Geoffrey Wardle .30 $55.50 REVIEW AND RESPOND TO VOICE 
MESSAGE FROM CLIENT; TELEPHONE 
CONFERENCE WITH CLIENT RE 
POTENTIAL 1031 ISSUE. 
9/5/06 Geoffrey Wardle .30 $55.50 TELEPHONE CONFERENCE WITH 
CLIENT RE RECORDING OF 
DOCUMENTS AND CLOSING ISSUES; 
REVIEW STATUS OF DOCUMENTS AND 
MISSING EXHIBITS. 
9/5/06 Kristin Bjorkman .20 $27.00 DISCUSSION WITH G. WARDLE RE 
RECORDATION OF CONSERVATION 
EASEMENT AND CC&RS; REVIEW FILE 
FOR ORIGINAL DOCUMENTS. 
9/6/06 Geoffrey Wardle 5.60 $1,036.00 TELEPHONE CONFERENCE WITH C. 
MEYER RE EASEMENT; REVIEW AND 
FINALIZE EXHIBITS FOR DOCUMENT; 
TELEPHONE CONFERENCE WITH P. 
STIBUREK RE OUTSTANDING ITEMS; 
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Date Attorney/Paralegal Hours Amount Description of legal Services 
REVIEW FINAL PLAT; TELEPHONE 
CONFERENCE WITH T. BREUER RE 
EASEMENT ISSUES AND EXECUTION 
OF DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
EASEMENT ISSUES; REVISE -< 
DECLARATION; CONFERENCE WITH K. 
BJORKMAN RE DECLARATIONS OF 
EASEMENT; REVISE DECLARATION OF 
PRIVATE ROAD ACCESS EASEMENTS; 
DRAFT LETTER TOT. BREUER RE 
WORK ON EASEMENTS; REVIEW 
MESSAGE FROM K. KUZIS; REVIEW 
MATTERS RELATED TO INVOICE FOR 
CONSERVATION EASEMENT; FINALIZE 
DECLARATION AND LATEST 
EASEMENT DOCUMENTS; TELEPHONE 
CONFERENCE WITH TITLE OFFICER 
RE CLOSING ISSUES; CONFERENCE 
WITH CLIENT FOR EXECUTION OF 
DOCUMENTS; TELEPHONE 
CONFERENCE WITH C. MEYER RE 
STATUS OF MATTER AND ISSUES 
RELATED TO EASEMENT; REVISE 
HORSE PROVISION OF DECLARATION; 
TELEPHONE CONFERENCE WITH T. 
BREUER RE ISSUES IN LETTER 
NOTICE; TELEPHONE CONFERENCE 
WITH C. MEYER AND T. BREUER RE 
REVISIONS TO CONSERVATION 
EASEMENT; FOLLOW UP WITH C. 
MEYER RE LEGAL DESCRIPTIONS AND 
PROPOSED LANGUAGE FOR 
CONSERVATION EASEMENT TO DEAL 
WITH ACCESS EASEMENT ISSUES; 
REVIEW REVISED EASEMENT 
DOCUMENT FROM C. MEYER AND 
RESPOND. 
916106 Kristin Bjorkman 1.00 $135.00 DRAFT THREE INGRESS/EGRESS 
EASEMENTS AND ATTACH EXHIBITS. 
9/6/06 Chris B. Green .50 $62.50 PREPARE RECORDING INSTRUCTION 
LETTER TO TITLEONE RE RECORDING 
DECLARATIONS. 
917/06 Geoffrey Wardle .80 $148.00 REVIEW STATUS OF MATTER AND 
RECORDING; REVIEW FINAL 
EXECUTED DOCUMENT AND APPROVE 
FOR RECORDING; CONFERENCE WITH 
C. GREEN RE ROUTING OF 
DOCUMENTS FOR RECORDING; 
REVISE AND FINALIZE RECORDING 
INSTRUCTIONS; REVIEW AND 
RESPOND TO STATUS REQUEST 
FROM Other PARTIES AS TO 
RECORDING. 
917106 Chris B. Green .50 $62.50 TELEPHONE CONFERENCES WITH 
TITLE COMPANY; REVISE AND 
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File No.: 40824-0002 March 20, 2013 Invoice No.: ****** 
Date Attorney/Paralegal Hours Amount Description of Legal Services 
8/12/08 Kristin Bjorkman .20 $27.00 Review e-mails between engineers and 
ACHD for status of negotiations on sight-
distance issue. 
8/13/08 Kristin Bjorkman .20 $27.00 Review correspondence between 
engineers and ACHD re sight distances on 
Cartwright Road. 
8/14/08 Geoffrey Wardle .30 $63.00 Conference with K. Bjorkman re status of 
matter; review e-mails between P. Stiburek 
and K. Bjorkman; review ACHD approval 
standards. 
8/14/08 Kristin Bjorkman .30 $40.50 Discussion with G. Wardle re ACHD 
private road standards; review same; e-
mail to P. Stiburek re engineer meeting 
with ACHD. 
8/15/08 Kristin Bjorkman .10 $13.50 E-mail from P. Stiburek re status of 
meeting with ACHD to confirm sight 
distance issues. 
4/16/09 Kristin Bjorkman .30 $40.50 Correspond with engineer re status of 
ACHD's objections to driveway buildout 
and site issues. 
11/29/10 Geoffrey Wardle 1.00 $0.00 Review easement issue, revise and 
finalize corrected document; review plat 
issues and e-mails from M. Schultz. (No 
charge to client.) 
1/7/11 Geoffrey Wardle .50 $0.00 Telephone conference with T. Tarter re 
IRS action on conservation easement. 
(No charge to client.) 
1/13/11 Geoffrey Wardle 1.20 $282.00 Review declaration and address issue 
raised by Ada County BOCC; draft memo 
to M. Schultz re easement issues; transmit 
declaration and plat to M. Schultz. 
7/5/11 John McGown, Jr. 1.00 $295.00 Review conservation easement materials 
(earlier); discussion of issue with counsel. 
7/6/11 Geoffrey Wardle 1.00 $235.00 Analyze conservation easement issues. 
7/6/11 John McGown, Jr. 1.00 $295.00 Review conservation easement materials 
and provide to G. Wardle; review issues 
with G. Wardle. 
7/7/11 Geoffrey Wardle 1.80 $423.00 Review documents from T. Tarter; 
preparation for meeting; meeting with T. 
Tarter; review and transmit documents to 
T. Tarter; follow up on subordination 
issues. 
7/9/11 John McGown, Jr. .90 $265.50 Review materials provided by T. Tarter; 
work on analysis. 
7/11/11 Geoffrey Wardle 1.00 $235.00 Follow up on Minnick subordination issues; 
telephone conference with W. Minnick; 
draft subordination document; conference 
with J. McGown re course of action on 
matter; review Ada County Documents. 
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FrP.m: CMM· 
Tof "Wiill Mlnnlr.ik~ <Wnilnnlck@summcirwlndagc,corn> 
SQnt: 2/2812000 10:13AM 
Sllbjoot: REid=w: Rovlelons lo Euaomanl 
HI Wall. 
I haven'l lool~ed al lhls yet, but I did want to acknowledge that I am back In 13olse and will gal on 
this. 
·Chris 
-~· Orlglnal Message--· 
To: "l<aren'' 
cio:, •.. 
, "(;MW .ii Ga~ffr~y Wf.lrdle x-4a94'' 
~rom; 'W!'llt Mln~!c~1• 
$ant: 2/.28/~Q0.6 s:2aAM 
Subject:. FW: Revisions to Ease me lit 
» I am fc;>!'VJ!'lrdlng a mark-up by my attotney, Gecilf Wargle, of the R!3~.trlcllve 
» Easement, lnl.llally draffed by Chris Mayer, whlch I !:!ni conveying to the Land 
>'>Trust ofTreasure Valley In conJunotlon with the development I am c!olng In 
>> Iha Dry Creek Valley. To expedite t11e review, as we are trying to gel the 
>> rem\:\lril119 con9lllons cleared ASAP so we.can begin excavatl!:>n or the road, I 
».am sending.copies ta both Chris and the other.two Givens. Pursley auorneys 
:>>who (d!'!P~h~lng on Chris~s current aif~llablll!y) are potei~U~llY _lnyolved 
>>With the ·Land Trust's review of the document. Piny fµrlh~r oo·rnments can b~ 
>> mal<e cHr~oily IO Geoff, i;:opy lo me. 
>> 
» I have s~lll nqt heard whether you h~va deicldec{ wha~har you are gqlng to 
» require a phase one review of ,this currently undevelopi:ld bare Janel before 
>> accepting this easeme.ot. .tlop~fylly, this wlll not be Iha case for Iha 
» reasons we discussed earller--delay and cost for a review with zero 
» probablllly of disclosing a problem. 
>> 
>> Please advise: 
>> 
>> we11t 
->> 
» -.;..·Orlglnal Message--- . . . . . .. .. . 
»From: GMW ·Geoffrey Wardle x-4894 [m~llto:GMW@HTt:;H.CQMJ 
>>Sent: Mond~Y· February 27, 2006 5:46 PM . . . . . 
»To: psllbUrek@summ~rwlndsgc.cornj wrnlnnlck@summeJVJlndsgc.com 
» Subjeoli ReVl1;1lons to l:asement 
>> 
>>Walt, 
>> 
» Altaohed are a clean and redllned version of the conseivatlon easement. 
>::- My revisions should be self explanatory, If you could haya a c9py of 
>> the P.!at forwarded lo ma ao I can see where !lie building env.elopes a~~ 
~> located, I would appreciate It. 
>> 
Pago 1 
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>> ~eorf rey M. Wardle. 
» ·r.t13W!FiY Trox~ll'l:nnls aild Hawl~Y LLP 
?.'~ 817 Main SJreet, tMOOQ 
>»Boise·. ID 83706 
» Phone: 268..344-6000 
>> FAX! !ioR.~42-3('1?.9 
» GMW@HTEH.COM 
::.> 
>> CONFIDENJ;IAl-ITY NOTICE; This communloatiqn Is lnlerlcle~ only for lhe 
» \IS.a ¢f .lha ln~ll.vldu.~1 to whom II hs adar~!!sed anp may c·onlaln prlvl!!39ad 
>~ ~n.c;I .PPi'lfldenllal rnrormau~n. ir you 11re ri~t the liltepded r~clple111, 
>.?' then :any u~~. ~lssemlriatlon or copying of the 9ommuntc11.tlon Is 
» pro.hlb1iee1,. 
>> 
>> 
Page 2 
11/26/2012 
GP000098 
000587
ORIGlNAL 
WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NO. ___ -c,~--r--:"T--
FILED J uiJ = A.M. ____ 1P.M.-""'.;1-·...;..1-r __ _ 
AUG 1 6 2013 
CHRISTOPHER D. RICH, Clerk 
By KELLE WEGENER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, ) 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARD LE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~
Case No. CV OC 1210339 
NOTICE OF HEARING RE: 
PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
Date: October 2, 2013 
Time: 3:30 p.m. 
TO: DEFENDANTS ABOVE-NAMED AND THEIR ATTORNEYS OF RECORD: 
PLEASE TAKE NOTICE that the Plaintiffs herein will call up for hearing their Motion for 
Partial Summary Judgment before the Honorable Ronald J. Wilper on the 2nd day of October, 2013 
at the hour of 3:30 o'clock p.m. of said day, or as soon thereafter as counsel may be heard. 
DATED this 161h day of August, 2013. 
MAUK & BURGOYNE 
~~,.._.--·'" 
William L. Mauk, ~f the Firm 
Attorneys for Plaintiffs 
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.. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 161h day of August, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
· F: (208) 342-2927 
j ohnj anis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
[X] Hand Delivered 
[ ] Email 
~ 
· Wilham L Mauk . · · ..
NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT - .2 
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.,.. 
·/ .. I 
.. 
ND.----,F~1LCrieo-.....,35"'3"')-;::S_.:;:::..-: 
A.M.----P,.M.-~,,,,µ.e.__,_-
John J. Janis [ISB No. 3599] SEP 1 8 2013 Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
CHRISTOPHER 0. RICH, Clerk 
By JERI HEATON 
DEPUTY 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
kdp@hepworthlaw.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF.ADA· 
* * * * * 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, . 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
~~~~~~~~~~~~~~~ 
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' MEMORANDUM IN 
) OPPOSITION TO PLAINTIFFS' 
) MOTION FOR PARTIAL SUMMARY 
) JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
* * * * * 
COME NOW Defendants, by and through their counsel of record, Hepworth, Janis & 
Kluksdal: and ~ere by file this Memorandum in Opposition to Plaintiffs' Motion for Partial Summary 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
JUDGMENT- I 
D·ORIGINAL 
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I 
Judgment. This Memorandum is supported by the Affidavits of John J. Janis, Brian Ballard, and 
Geoff Wardle filed contemporaneously herewith, as well as the filings submitted in support of 
Defendants' Motion for Summary Judgment. 
I. INTRODUCTION 
Plaintiffs' Motion for Partial Summary Judgment must be denied. Defendants have 
substantial evidentiary support for each of their affirmative defenses and the undisputed. facts.· 
demonstrate that Defendants should be awarded summary judgment on "the statute of limitations : 
defense as a matter oflaw. 
Plaintiffs' entire lawsuit is premised upon their assumption that the De~endants knew or. 
should have known to provide Plaintiff Walter Minnick with the tax advice necessary to ensure that . 
Mr. Minnick's Conservation Easement to the Land Trust of the Treasure Valley ("LTTV") could 
properly be deducted from his federal income taxes as a charitable donation. However, as 
Defendants' affirmative defenses make equally clear, this case is also about Mr. Minnick' s approach 
to hiring legal services, his repeated pattern oflimiting the role of his attorneys, refusing to pay for 
services he did not request or that he thought were too costly, trying to perform his own legal work, · 
and keeping his attorneys in the dark regarding his business dealings, including any plans he might 
have had to claim the Conservation Easement as a charitable donation on his federal income taxes. . · 
In their Memorandum in Support of Plaintiffs Motion for Partial Summary Judgment 
("Plaintiffs' Brief'), Plaintiffs attempt to portray the services provided by Defendants and their 
alleged malpractice claim in as limited a fashion as possible. However, Defendants' services were 
not limited to drafting the Conservation Easement and the alleged malpractice is not simply the 
failure to obtain a loan subordination agreement before filing the Conservation Easement. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
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Defendants provided Plaintiffs with a host of project-specific legal services related to the 
Showy Phlox Subdivision, all upon specific request of Mr. Minnick, all related to the real estate 
development, and primarily focused upon meeting the local land use, zoning, and entitlement process 
defined by Ada County. From the Defendants' p~rspective, the Conseryation Ease~ent was just one 
.. · 
part of that real estate development project. · 
In addition, to the extent Defendants knew or should have known that tax advice was 
required, the alleged negligence is not limited to the failure to obtain a timely subordination 
agreement. The Defendants failed to provide any tax: advice to the Plaintiffs, and the Conservation .. 
Easement had a number of deficiencies identified by the Internal Revenue Service ("I.R.S.'.'), 
including the loan subordination issue. 
In the United States Tax Coµrt ("Tax Court") proceedings, the Plaintiffs and I:R.S. agreed 
to limit the decision of the Tax Court to the subordination issue. This in no way suggests that the 
subordination issue was the only deficiency associated with the Conservation Easement; it was 
simply the only deficiency addressed by the Tax Court upon Plaintiffs' request. 
II. STATEMENT OF FACTS 
There are four alleged "facts" or characterizations of facts in Plain.tiffs' Brief that are .. 
disputed, including: (1) the scope of Defendants legal services; (2) Mr. Minnick's role in drafting 
the easement; (3) Mr. Minnick's role in filing the tax return; and (4) the reason·the Tax Court's · 
·decision dealt with only the subordination issue. However, for the purposes of suminar;i judgment, 
the most important fact is not in dispute: Plaintiffs submitted an affidavit from their tax counsel, Tim 
Tarter, who states that he was hired on June 1, 2009, more than three years before this lawsuit was 
filed. That single fact is dispositive of this lawsuit. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
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A. The Scope of Defendants' Legal Services 
Defendants provided Plaintiffs with legal service well before February 2006. See Plaintiff's 
Brief, p. 2. Defendants opened the client matter number in 2004 when Mr. Minnick first thought he 
. would sell the Showy Phlox property. Affidavit of Brian Bal!ard ("Ballarq Aff."), ~ 4. Lat~r, when · 
Mr. Minnick decided to develop the property himself, he contacted the Defendants from time to tim~ . 
with project-specific tasks related to the development of the Showy Phlox property. Id. at~ 3; 
Affidavit of Geoffrey Wardle ("Wardle Aff."), ~ 2. Defendants' primary focus was to ensure that ~e 
Showy Phlox subdivision satisfied all the local land use, zoning, and entitlement requirements 
defined by Ada County. Wardle Aff. at~ 4. The Conservation Easement was just one aspect of the 
subdivision entitlement process. Id at~~ 4, 5. 
It is undisputed that Defendants had a role in drafting the Conservation Easement. However, 
as discussed more fully below, it cannot be disputed that Mr. Minnick played the lead role in drafting 
the Conservation Easement. Id at~ 5; Affidavit of John J. Janis ("Janis Aff."), Ex. A. Wheri the· 
Defendants reviewed the Conservation Easement, the focus of their efforts was to ensure that the 
Conservation Easement met the local land use requirements, including the conditions of prelimi~ary 
plat approval adopted by the Board of Ada County Commissioners. Wardle Aff. at~ 5. Defendants 
... ·· .. 
did not review the Conservation Easement for tax purposes. Id at~~ 5, 6. 
B. Mr. Minnick's Role in Drafting and Signing the Conservation Easement 
Plaintiffs downplay Mr. Minnick's role in preparing and signing the easement~ As Mr. 
Minnick portrays it, on September 7, 2006, he "was presented with a large number of agreements 
and instruments relating to the Project requiring his signature, including the finalized Conservation 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
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(, 
Easement." Plaintiff's Brief, p. 3. Mr. Minnick emphasizes that the J?efendants prepa!ed ~d. 
recorded the easement. Id. 
What Mr. Minnick leaves out of his description is that he was instrumental in preparing the 
conservation easement at issue. See Wardle Af( at~ 5; Janis Aff., Ex. A. Mr. Minnick started the 
drafting process, insisted on acting as his own lawyer, and purposefully limited the Defendants role 
to a final review. See Affidavit of Kira Dale Pfisterer ("Pfisterer Aff."), Ex. L. 
The extent of Mr. Minnick's involvement is reflected, in part, by a draft of the easement with 
his extensive handwritten notes. Janis. Aff., Ex. A. This draft reflects the extent to which Mr: 
Minnick carefully reviewed and negotiated with the LTTV in the process of drafting the 
Conservation Easement. Id. Most importantly, in those early drafts, when he was acting as his own 
lawyer, Mr. Minnick himself specifically reviewed and approved the warranty provision regarding 
subordination. Id. at p. 7. Mr. Minnick made changes to the draft Conservation.Easenieni text·'. 
before and after that provision, and specifically accepted certain ch~ges · the L TTV attorney · 
suggested in the context of the warranty provision. Id. All that happened before the Defendants had 
any involvement with the drafting of the Conservation Easement. 
Mr. Minnick also downplays his role in signing the Conservation Easement suggesting he 
was presented with a large number of documents and was not really sure what he was signing. 
However, it was Mr. Minnick who called Defendants and requested that they finalize everything in 
an expedited fashion, so that he could finalize the plat and sell a lot. Moreover, Mr. Minnick is a 
Harvard-educated lawyer, a former Congressman and a sophisticated businessman. He is not a 
passive client, and, when presented with a large number of agreements and instruments requiring his 
DEFENDANTS' ~MORANDUM IN OPPOSITION TO PLAINTIFFS' MOTI,ON FOR PARTIAL SUMMARY 
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signature, 4e knows to .read the documents he signs. Fr~ly, it would be disingenuous for him to . 
attempt to argue otherwise. 
Regardless, Mr. Minnick signed the Conservation Easement, including the warranty 
provision stating, "Granter warrants that it owns the Property in fee simple and has conveyed it to 
no other person, and that there are no outstanding mortgages, tax, liens, encumbrances, or other 
interests in the Property that have not been expressly subordinated to the Easement." Pfisterer 
Aff., Ex. N. Mr. Minnick reviewed and signed this provision knowing U.S. Bank had a mortgage 
on the Showy Phlox property and that the mortgage had not been subordinated .to the easement. 
Pfisterer Aff., Ex. R, p. 16. 
c. Mr. Minnick's Role in Filing the Tax Returns 
. ..... ··.· .. 
It is undisputed that Mr. Minnick filed his amended tax return for 2006 and original tax 
returns in 2007 and 2008 without expressly seeking tax advice from the Defendants or any other . · 
tax professional regarding the tax deductibility of the Conservation Easement. Id. at pp. 15-16. 
While Mr. Minnick now contends that he was relying upon the Defendants for tax advice, he neither 
requested nor received tax advice before the Conservation Easement was recorded and before he 
claimed a $940,000 tax-deductible donation on his federal income taxes. See Ballard Aff., ~ 8; 
Wardle Aff. at~ 6. 
D. The Alleged Negligence is the Failure to Provide Tax Advice. 
In their summary judgment briefing Plaintiffs try to characterize the alleged negligence 
. exclusively as the failure to subordinate the U.S. Bank mortgage. However, in the Complaint, 
Plaintiffs assert the negligence more broadly alleging the Defendants knew or sh~uld have known .. 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
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\ 
that the Minnnicks would need tax advice related to the Conservation Easement.' Complaint and 
Demand for Jury Trial,~~ 19, 20, 54, 55. Paragraph 56, in particular states: 
Defendants negligently failed to analyze, understand, appreciate, 
address, and resolve the tax implications of the charitable 
conservation easement gift to the Land Trust and the legal 
requirements for qualifying for a charitable deduction to the Plaintiffs 
from the grant of such easement, including but not limited to . 
. . 
satisfying the requirements of 26 CFR, Section l .170A-14(g)(2) and 
26 CFR, Section l.l 70A-14(g)(6). 
In addition, in the Complaint, Plaintiffs identify two specific deficiencies associated with the 
Conservation Easement: the failure to address the proceeds requirement and the failure to 
. . 
subordinate the mortgage . .Id. at ~~ 27, 34. 
It is undisputed that the Defendants did not provide tax advice .. Thus, the Conservation 
Easement failed to meet a number of other federal tax requirements that were identified by the LR. S. 
in the Tax Court proceedings. The only reason the Tax Court decision focused e~clusively on the 
mortgage subordination issue is because that is what the parties to the Tax Court proceedings asked· 
the judge to do. Janis Aff., Ex. B. If the Plaintiffs had succeeded in convincing the Court that the 
loan subordination was not dispositive of the dispute, the Tax Court would have had at least four 
other issues to address, all related to the Plaintiffs' claim that the Defendants did not provide tax . 
advice related to the Conservation Easement. Pfisterer Aff., Ex. S, p. 11. 
III. LEGAL BACKGROUND FOR CONSERVATION EASEMENTS AS TAX-. 
DEDUCTIBLE DONATIONS 
A conservation easement is a legal agreement between a private landowner and a third pai:tJ 
to restrict the development, management, or use of land. · A property owner who grants a · 
conservation easement to a third-party gives up specific rights associated with the land, typically the.· · 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
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right to develop it. If the prop~rty owner donates, rather than sells, the conservatio.n easement, then . 
. the property owner may be eligible for various tax benefits, including income tax deductio.ns. 
In general terms, Mr. Minnick's Conservation.Easement "prohibited. Minnick and .any:. 
subsequent owner from building on or altering the portions of the land outside the areas designated 
as 'building envelopes' for each lot." Pfisterer Aff., Ex. S, pp. 2-3. 1 
A. Charitable Gifts are Inconsistent with Quid Pro Quo Transactions. 
Section 170 of the Internal Revenue Code provides the statutory basis for income tax 
deductions for charitable contributions: "There shall be allowed as a deduction any charitable 
contribution ... payment of which is made within the taxable year." 26 U.s:c. § 170(a). A 
charitable contribution includes a gift of property to a charitable organization, made with charitable 
intent and without the receipt or expectation of receipt of adequate consideration. See Hernandez 
v. Commissioner, 490 U.S. 680, 690 (1989); United States v. Am. Bar Endowment, 477 U.S. 105, 
116-118 (1986); see also 26 C.F.R. § l.170A-l(h)(l) and (2). 
In general, the Code permits deductions for b_ona fide gifts notwithstanding the motivations. 
of a taxpayer. Sheppardv. United States, 176 Ct.Cl. 244, 361F.2d972 (1966). However, a gift 
. cannot constitute a charitable contribution if the contributor expects a substantial benefit in return. 
· United States v. Am. Bar Endowment, 4 77 U.S. at 116; see also Transam. Corp. v. United State.s, 902 . 
F.2d 1540, 1543-1546 (Fed. Cir. 1990); Singer Co. v. United States, 449F.2d413 (1971). "The~ine 
1 Defendants dispute whether Minnick or any subsequent owner would hav·e been able to 
build or otherwise alter portions of the land outside the areas designated as "building envelops," 
given the property's existing zoning restrictions, but that is an argument left for another day. 
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qua none of a charitable contribution is a transfer of money or property without adequate 
consideration." Id. at 118. 
. . 
"In determining whether a payment is a contribution or a gift, the relevant inquiry is whether · · · 
the transaction in which the payment is involved is structured as a quid pro quo exchange." Pollard 
v.' C.LR., 105 T.C.M. (CCH) 1249 (T.C. 2013) (citingHernandezv. Commissioner, 490 U.S. at 701-
02). Further, "[i]n ascertaining whether a given payment was made with the expectation of any 
quid pro quo, courts ... examine the external features of the transaction in question." Id. · 
B. The Perpetuity Requirement 
Generally, "a taxpayer is 'not allowed to take a deduction if the charitable gift consists ofless 
than the taxpayer's entire interest in that property."' Whitehouse Hotel Ltd P'ship v. C.LR., 615 F.3d · 
321, 329 (5th Cir. 2010) (quoting Glass v. Comm'r, 471F.3d698, 706 (6th Cir.2006)); see also 26 
U.S.C. § 170(±)(3) ("Denia~ of deduction in case of certain contributions of partial interests in 
property") (emphasis added)). However, the Internal Revenue Code provides an exception to this 
rule for a "qualified conservation contribution." Id. (citing 26 U.S.C. § 170(f)(3)(B)(iii)). A 
"qualified conservation contribution" is generally defined as: (1) a qualified real property i_nterest;· '·· · . 
(2) to a qualified organization; (3) exclusively for conservation purposes. 26 U.S.C. § 170(h)(l). 
There is no dispute that Conservation Easement is a qualified property interest ~d that the 
LTTV is a qualified organization. The instant dispute involves the third of these elements, whether 
the conservation easement was made "exclusively for conservation purposes." 
To be considered to have been made "exclusively for conservation purposes," a contribution 
"must satisfy the requirements of section 170(h)(4) and (5)." Butler v. C.LR., IO~ T.C.M. (CCH) 
1359 (T.C. 2012). Section 170(h)(4) addresses "conservation purposes generally and _Section 
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170(h)(5) provides that no contribution will be treated as exclusively for a conservation purpose 
unless that purpose is preserved in perpetuity. 
To meet the perpetuity requirement, the conservation easement "must be subject to legally 
enforceable restrictions . . . that will prevent uses of the retained interest inconsistent with the 
conservation purposes of the donation." 26 C.F.R. § 170A-14(g)(2). In addition, if there is a 
mortgage on the property, the mortgagor must subordinate its rights in the propei:tJ to the right of 
the qualified organization to enforce the conservation purposes of the gift in perpetuity. 26 C.F.R. 
§ 170A-14(g)(2). In short, the loan subordination issue is a fundamental aspect of the perpetuity 
requirement, which is part of the definition "exclusively for conservation purposes." 
C. Valuation 
Assuming the easement otherwise meets these requirements, the value of the gift:. is the·.· · 
difference between the fair market value of the property before being encumbered by the easement 
and the fair market value of the property after being encumbered by the easement (unless there is a 
substantial record of sales of comparable easements). 26 C.F.R. § l.170A-14(Ii)(3). If the donation · 
has no material effect on the fair market value of the property or enhances rather than reduces the 
property's fair market value, no deduction is allowed. Janis Aff, Ex. C (Instructions for Form 8283 ), 
p. 2. "For example, little or no deduction will be allowed ifthe property's use is already restricted, 
such as by zoning or other law or contract, and the donation does not further restrict how the property 
can be used." Id. 
IV. LAW AND ARGUMENT 
Plaintiffs seek summary judgment on four of Defendants' affirmative defenses: (1) statute 
. oflimitations, (2) quid pro quo/ valuation, (3) estoppel, and ( 4) assumption ofrisk._ Defendants filed . 
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their own motion for summary judgment on the statute oflimitations issue. That issue is dispositive 
of this dispute and can be resolved on the parties' cross-motions for summary judgment. 
A. Statute of Limitations 
The parties do not dispute the material facts, and these facts demonstrate that Plaintiffs' 
claims are untimely as a matter oflaw. Plaintiffs' negligence claim is premised upon the allegation 
that Defendants knew or should have known to provide Plaintiffs with tax advice before the 
Conservation Easement was recorded in 2007. Plaintiffs were harmed by this alleged negligence on . 
June 1, 2009 when they hired a tax attorney to·defend them before the I.R.S." and ill the t~ court'.::·. 
proceedings. At that point, Plaintiffs' claim for negligence was ripe. The alleged negligence had 
resulted in an economic loss in the form of attorneys fees and Plaintiffs could have collected on that 
loss whether or not they were successful in defending themselves before the I.RS. or the Tax Court. 
"Where the parties have filed cross-motions for summary judgment relying upon the same 
facts, issues and theories, the parties effectively stipulate that there is no genuine issue of material 
fact that would preclude the district court from entering summary judgment." Intermountain Forest 
Mgt., Inc. v. Louisiana Pacific Corp., 136 Idaho 233, 31P.3d921 (2001). In this· case, the parties 
agree on the facts and the law; they simply disagree on the proper interpretation of the law. 
The parties cite to the same case law in support of their motions for summary judgment on 
the statute of limitations issue. Both parties agree that the statute of limitations on an attorney 
malpractice claim does not necessarily accrue at the time of the alleged negligence but accrues when 
the claimant suffers '~some damage." Lapham v. Stewart, 137 Idaho 582, 586, 51 P.3d 396, 400 . 
(~002). The damage that triggers the running of the statute "must be damage that the client could 
recover from the professional in an action for malpractice." City of McCall v. Buxton, 146 Idaho 
. . . . 
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656, 659, 201P.3d629, 632 (2009). In addition, the damage giving rise to the cause of action must 
be "objectively ascertainable." See Chicoine v. Bignall, 122 Idaho 482, 487, 835 P.2d 1293, 1298 
(1992). 
1. . Plaintiffs Suffered Damage When They Hired a Tax Attorney to Defend Them 
in the Tax Court Proceedings. · 
Defendants' position is straightforward: the cause of action accrued whe~ Plaintfrfs hlr~d a. 
tax attorney to defend them in the Tax Court proceedings. Defendants' position can be summarized 
as follows: (1) Plaintiffs' claim thatthe Defendants should have provided tax advice; (2) Defendants 
never provided tax advice; (3) Plaintiffs were damaged by this alleged negligence when they hired. 
a tax attorney. At that point, whether the tax attorney was successful or not in defending the 
Minnicks in the tax court proceedings, the Minnicks would have had a recoverable claim. They 
could have collected the attorneys fees they suffered in the course of defending themselves in the tax 
court proceedings. 
As briefed and argued in the Defendants' Motion for Summary Judgment, this is the state of 
the law in Idaho and to find otherwise would require overturning a unanimous Idaho Supreme Court 
case, namely Elliott v. Parsons, 128 Idaho 723, 918 P.2d 592 (1996) (holding claim~t suffe~~d . 
"some damage" when he retained new tax counsel to resolve dispute immediately following i$suance .. 
ofl.R.S. 30 Day Letter). When Plaintiffs spent money on attorneys fees to deal with the tax issues 
associated with .the Conservation Easement, they clearly sustained "some damage" specifically 
associated with the Defendants' failure to provide tax advice. 
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2. Plaintiffs' Damages Are Not Limited to the Subordination Issue. 
Plaintiffs' claim that they did not suffer any damage stemm.ing from the Defendants' all~ged 
malpractice until 2011 when, as Plaintiffs describe, the I.RS. raised the subordination issue for the 
first time. Plaintiffs state their "retention of tax counsel and the associated expense was initially and 
for years unrelated to the J:?efendant~' negligence." Plaintiffs'Brief, p. 21. 
This is not an accurate interpretation of the facts. First, the 30-Day letter, dated July 8, 2009,.·. 
does address the subordination issue by alleging and concluding that the Minnicks had failed to 
demonstrate that the Conservation Easement was made "exclusively for conservation purposes." 
T~e mortgage subordination requirement, as discussed supra at 8-9, originates from 26 U.S.C. § 
l 70(h)(5), which provides that a contribution will be treated as exclusively for a conservation 
purpose unless that purpose is preserved in perpetuity. If there is a mortgage on the property, the 
· perpetuity requirement cannot be met unless the mortgagor agrees to subordinate its rights in the 
property to the rights of the donee. 26 C.F.R. § 170A-14(g)(2). Accordingly, 30-Day letter fairly· 
includes the loan subordination issue. 
Second, and more importantly, it is unclear how Plaintiffs cart possibly state that the cost'of 
defending the Conservation Easement in the tax court proceedings was not related to Defendants' 
' ' ' 
alleged malpractice until 2011. The Defendants did not provide the Plaintiffs with tax advice . . : 
Therefore, any deficiencies identified with the Conservation Easement and raised in the underlying 
tax proceedings, if fairly attributable to the Plaintiffs in 2011, would have been fairly attributable to 
the Plaintiffs in 2009. 
Plaintiffs' argument appears to be an attempt to incorporate a discovery ruk into the statute 
oflimitations analysis. In fact, Plaintiffs state, "If the expense of attorneys fees to challenge the IRS 
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claims can trigger the running of the statute of limitations ... it can only do so if the expe.nse is .. ':.·. 
causally connected to a known act of malpractice." Plaintiff's Brief, p. ·23 (emphasis added).· 
However, it does not matter when the Plaintiffs knew or discovered that their damages were the · ·· 
result of Defendants' negligence or even when they actually became aware of the subordination 
issue, because there is no discovery rule in Idaho. Stuard v. Jorgenson, 150 Idaho 701, 249 P.3d 
1156 (2011) ("whether there was some damage or whether that damage was objectively 
ascertainable, does not depend upon the knowledge of the injured party because such dependence 
would effective~y create a discovery rule which the legislature has expressly rejected"). As soon as 
a claimant is damaged by an act of malpractice, whether the claimant knows about negligent act or 
not, the statute begins to run on the claim. 
Further, Plaintiffs attempt to frame this as a proximate cause issue by arguing that the suit 
is premised upon the Defendants' failure to subordinate the mortgage and this was the proximate 
cause of their -damages. Plaintiffs' Brief, p. 21. This is simply inaccurate .. The. allegations of. . . .. 
negligence are broader than the subordination issue and include both the fai_lure to provide tax advice .. 
generally, as well as the specific failure to account for the proceeds upon extinguishment. The only 
reason the Tax Court addressed the subordination issue exclusively was because that is what the 
parties asked the judge to do. The Tax Court did not address the other shortcomings associated with 
the Conservation Easement but would have if the subordination issue had not been dispositive. 
3. Plaintiffs' Allegations of Negligence Do Not Depend on the Outcome of the Tax 
Court Proceedings. 
Plaintiffs also argue that their damages were not "objectively ascertainable" until the tax 
court proceedings were final. This is not a correct interpretation of the applicable case law. 
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In certain situations, damages are not "objectively ascertainable" unless and until there is a 
court decision on the subject. See Plaintiffs' Brief, p. 23. In each of these cases, the allegations of 
negligence depended on the outcome of the court proceedings, not the amount of damages. See 
Fairway Development Co. v. Petersen, Moss, Olsen, Meacham & Carr, 124 Idaho 866, 869, 865 
P.2d 957, 960 (1993) (negligence depended on dismissal of tax claims); Chicoine v. Bignall, 122 
Idaho 482, 487, 835 P.2d 1293, 1298 (1992) (negligence depended on appellate court's 
determination that motion for new trial was untimely); Mack Financial Corp. v. Smith, 111 Idaho 
8, 11, 720 P.2d 191, 194 (1986) (negligence depended upon ruling of bankruptcy court); Osborn v. 
Aherns, 116 Idaho 14, 16, 773 P.2d 282, 284 (1989) (negligence depended on court determination 
that signature .was forged); City of McCall v. B~ton, 146 Idaho 656, 201 P.3.d 629 (2008) 
(negligence depended upon outcome of underlying court proceedings). 
Of course, that is not the case here. ·The alleged negligence is the failure to provide tax 
advice, and Defendants do not dispute that they did not provide tax advice. Accordingly, the Tax 
Court proceedings have no impact on whether the alleged act of negligence, in fact, occurred. 
Assuming Defendants knew or should have known that Mr. Minnick planned to claim the 
Conservation Easement as a charitable deduction, then the negligence occurred at the time the 
Conservation Easement was recorded. 
These cases can also be distinguished from the instant case on the basis that Mr. ~innick 
hired separate tax counsel to represent him before the l.R.S. and in the Tax Court proceedings . 
.. 
While the alleged negligence occurred when the Conservation Easement was recorded, the damages 
from that negligence did not occur until Jun~ 1, 2009 when Plaintiffs hired tax counsel to address _ 
the deficiencie.s with the Conservation Easement identified by the I.R.S. ·Again, even if Pi.airi.tiffs :. 
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succeeded in defending themselves in the Tax Court proceedings, they would have a cause of action 
against the Defendants to recover for these attorneys fees. 
B. Eighth Affirmative Defense: Quid Pro Quo/ Valuation 
Summary judgment is not appropriate on Defendants' Eighth Affirmative Defense. There 
are disputes of fact that relates to both the quid pro quo and valuation arguments. 
affirmative defenses are not actually affirmative defenses, However, in an abundance of cautiqn and · ... 
··.· 
in order to provide as much information as possible to the Plaintiffs, Defendants identified them as 
such, because, if proven, they will serve as an absolute bar to Plaintiffs' recovery. In any event, these 
arguments are sound and supported by ample evidence in the record. 
The quid pro quo and valuation arguments relate to both negligence and causation. In terms 
of negligence, the quid pro quo issue explains why it was reasonable for the Defendants not to 
provide tax advice without Mr. Minnick specifically asking them to do so. Because of the context 
in which the Conservation Easement was defined, as a condition of preliminary plat approval, it was 
reasonable for the Defendants not to recognize the easement as a potential charitable contribution 
with tax benefits. 
Alternatively, in terms of proximate cause, the quid pro quo issue explains why the failure 
. . 
to provide tax advice and/ or provide for mortgage subordination was not the proximate cause of 
Plaintiffs' alleged damages. Because both the Conservation Easement and Plaintiffs' tax returns· 
were fundamentally flawed, Plaintiffs' claimed deduction would have failed whether or not 
Defendants had arranged for .a subordination agreement. Put another way, whether or not the 
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mortgage had been subordinated in a timely fashion, these fundamental flaws would have res~lted 
in the same damages Plaintiffs now associate with the failure to subordinate the mortgage.· · 
1. Because the Conservation Easement Was a Condition of Preliminary· Plat 
Approval, It Constitutes a Quid Pro Quo Transaction that Belies Plaintiffs 
Claim that the Conservation Easement Was a Gift. . 
In order to qualify as a tax-deductible donation, the Conservation Easement must constitute 
a gift or charitable contribution. Quid pro quo transactions are inconsistent with a true charitable 
contribution. See discussion, supra pp. 8-9. 
Donating a conservation easement as a condition of county subdivision approval is a quid 
pro quo type of arrangement.that would.preclude the taxpayer from claiming the donation is a 
charitable gift. See Pollardv. C.LR., 105 T.C.M .. 1249, *7- 8.2 Even ifthe conservation easement 
is not required by the local land use code, if it is a requirement imposed by the county as a condition 
of subdivision approval, then the conservation easement does not constitute a charitable gift. Id. 
Though not addressed by the Plaintiffs in their argumt:'.nt, exchange for plat approval also 
raises issues related to the value of the easement granted. Where, as here, the conservation easeme11t .. 
embodies land use restrictions already applicable to the property, the "highest and best use" of the 
property before and after the conservation easement does not change. Moreover, when the donor 
receives a financial or economic benefit from the transfer of the conservation easement that is greater 
than the benefit that will inure to the general public from the transfer, then no deduction is allowed. 
26 C.F .R. § l. l 70A-14(h)(3)(i); see also, p. 1 O; see also Janis Aff, Ex. C (Instructions for Form 
8283), p. 2 ("[L]ittle or no deduction will be allowed ifthe property's use is already restricted, such 
2 The Pollard decision is attached to the Janis Aff. at Ex. D. 
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as by zoning or other law or contract, and the donation does not further restrict how the property can 
be used."). 
The evidence Plaintiffs provide regarding Mr. Minnick's donative intent does nothing more 
than create a dispute of fact on this issue. The fact that this Conservation Easement was made as a 
condition of plat approval is sufficient evidence to support Defendants' quid pro quo defense. 
Therefore, Plaintiffs motion for summary judgment should be dismissed as a matter of law. 
Plaintiffs also argue that Defendants' affirmative defense relies upon argument and not on 
fact. This is disingenuous. First, the legal significance of the conditions of plat approval are a matter 
of law appropriately raised in legal argument. Second, the actual conditions of preliminary plat 
approval are identified in the following documents: (1) the staff reports to the Ada County Planning 
Commission; (2) the Ada County Planning Commission decision; (3) the staff report to the Board 
of Ada County Commissioners; and (4) the Board of Ada County Commissioners decision. See 
. . . . . ' 
Pfisterer Aff., Exs. H, I, J. It is also evident in the final plat approval. Pfisterer Aff., Ex. M. ·In fact, . 
the Staff Analysis recommending approval of the final plat specifically addresses each of the 
conditions of approval, including the Conservation Easement. Id at~' 24, 26, 28, 32. These 
documents factually reflect that the Conservation Easement was a requirement of preliminary plat 
approval. 
Moreover, the affidavits of Steve Malone and Tim Breuer offered in support of Plaintiffs' 
summary judgment motion, at most, cr~ate a dispute of fact on this issue. Plaintiffs rely on these 
affidavits to suggest the conservation easement was not imposed by the county but volunteered by 
Mr. Minnick, the development would have been approved without the conservation easement, the 
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easement was not a prerequisite for approval of the subdivision, and, if Mr. Minnick had not agreed 
to the easemel;lt, it would not have been made a condition of approval. Plaintiffs' Brief, p. 37. 
Regardless of what·Mr. Malone and Mr. Breuer might say as county employees, they did not, 
in fact, approve the preliminary plat. The Ada County Planning and Zoning Commission and Board 
of Ada County Commissioners voted on the application. In both cases this approval was premised 
upon the conditions set forth by staff. Whether Mr. Minnick volunteere~ these ~onditions at the 
outset is immaterial to the analysis of whether or not they became required. Once ~ade a condition . 
of plat approval, the Conservation Easement was.required before final plat approval could be Issued. · 
The subdivision approval process involves on-going negotiations between a developer and 
staff.- It does not matter whether the impetus for the easement came from Mr .. Minnick or Mr. 
Malone or whether conservation easements are not generally m$1dated by the county. · The 
undeniable fact is that in the context of this application, the Conservation Easement was made a 
condition of preliminary plat approval. The Plaintiffs are clearly not entitled to summary judgment 
on this issue. 
2. These Defenses Are Appropriate and Do Not Invite Gross Speculation 
Plaintiffs suggest that raising issues that were not addressed by the Tax Court is not 
appropriate and invites "gross speculation." Plaintiffs' Brief, pp. 30-31. This is simply untrue. 
Legal malpractice actions often include a "case within a case." For example, if an attorney fails to 
file a medical malpractice case in a timely fashion, the jury must decide: (1) whether th~ attorney .. 
breached the standard of care; (2) whether the breach proximately caused claimant's alleged damages 
(i.e., whether the claimant had a viable case); and (3) what the case would have been worth. 
. . 
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This case is substantially similar. The jury will need to decide: (1) whether the Defendants 
breached the standard of care; (2) whether the breach was the proximate cause of Plaintiffs' 
damages; and (3) what damages can fairly be ascribed to Defendants' breach. 
Similarly, proximate cause arguments often address hypothetical outcomes. There is nothing 
unusual about this at all. Taking an example again from the medical m,.alpractice arena, a def~ndant 
may argue that his failure to comply with the applicable standard of care did not proximately cause 
a patient's death, because the patient would have died anyway for some other reason. Again, there 
is nothing unusual about this argument or approach. Virtually all attorney malpractice claims 
involve considering issues of what would have happened if not for the alleged negligence, including 
wh~ther the damage complained of would have happened one ~ay or another. 
In any event, there were anumber of deficiencies associated with the Conservation Easement, 
because the Defendants did not review it for the purpose of ensuring it complied with federal income 
tax requirements. The only reason the Tax Court did not address the other deficiencies associated 
with the Conservation Easement is that the Plaintiffs asked the judge to focus solely on the 
subordination issue. This does not mean that the other arguments against deductibility were without 
merit, and Defendants strongly believe that these deficiencies would have led to the disallowance 
of the C~mservation Easement whether or not the mortgage was subordinated before the 
Conservation Easement was recorded. In effect, these deficiencies would serve as an absolute bar 
to recovery in this lawsuit. 
C. Estoppel 
Defen.dants estoppel affirmative defense encompasses two alternative. theories: equitable 
estoppel and quasi estoppel. Both theories arise from Mr. Minnick'~ actions .in limiting .. th~·~· . . .. : 
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Defendants' scope of services and later arguing that he was relying solely upon them to provide ~m 
. . ' . . 
with the tax advice he needed in order to claim the Conservation Easement as a tax-deductible 
donation. 
1. Equitable Estoppel 
Equitable estoppel is an affirmative defense "based on the concept that it would be 
inequitable to allow a person to induce reliance by taking a certain position and, thereafter, take an 
inconsistent position when it becomes advantageous to do so." Regjovich v. First Western 
Investments, Inc., 134 Idaho 154, 158, 997 P.2d 615, 619 (2000). The elements of equitable estoppel 
are: 
(1) a false representation or concealment of a material fact with actual 
or constructive knowledge of the truth, (2) the party asserting estoppel 
did not know or could not discover the truth, (3) the false 
representation or concealment was made with the intent that it be 
relied upon, and ( 4) the person to whom the representation was made 
or from whom the facts were concealed, relied and acted·upon the 
representati_on or concealment to his [or her] prejudice. 
Id (citing Knudsen v. Agee, 128 Idaho 776, 779, 918 P.2d 1221,1224 (1996). 
There are two alternate ways of looking at this affirmative defense. Both have sufficient 
evidentiary support to survive summary judgment. 
First, Mr. Minnick concealed his intent to pursue a federal income tax benefit from the 
Defendants. Defendants did not know about the potential tax issue, because Mr. Minnick did not 
tell them about his intent. See Wardle Aff. at 116, 7; Ballard Aff. 18. Mr. Minnick did not want 
to tell them, apparently because he did not want to pay for additional tax services and he thought he 
could handle it on his own. Defendants, who were not aware of Mr. Minnick' s intent to seek income 
tax benefits, relied upon his description of the scope and purpose of the project and provided advice' 
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reflecting their limited role and function as defined by Mr. Minnick. Id. Therefore, Mr. Minnick 
should be equitably estopped from claiming that he was relying upon the Defendants to provide him 
with income tax advice. 
Second, Mr. Minnick represented to the Defendants that he only wanted certain services 
.:.· 
provided and that Defendants did not have his authority to provide services outside the scope of work 
that he defined. Wardle Aff. at~ 3; Ballard Aff. ~~ 7, 9. Given Mr. Minnick's professional 
background and expertise, Defendants were entirely reasonable in relying upon these representations.· 
Mr. Minnick intended the Defendants to rely upon his request for limited services, because he could 
keep his legal costs down. Defendants relied upon these representations by providing services 
limited to the issues specifically requested, i.e., real estate advice. Therefore, Mr. Minnick should 
be equitably estopped from claiming that he was relying upon the Defendants to provide him with 
income tax advice. 
2. Quasi Estoppel 
The same facts that support equitable estoppel also support quasi estoppel. 
"Quasi estoppel 'precludes a party from asserting, to another's disadvantage, a right .· 
inconsistent with a position previously taken by [them]."' Sc hi ewe v. Farwell, 125 Idaho 46, 49, 867 : 
P.2d 920, 923 (1995) (quoting KTVB, Inc. v. Boise City, 94 Idaho 279, 281, 486 P.2d 992, 994 
. (1971)). "The doctrine of quasi-estoppel requires that the offending party must have gained S?me 
advantage or caused a disadvantage to the party seeking estoppel; induced the party seeking estoppel 
to change its position to its detriment; and, it must be unconscionable to allow the offending party · 
to maintain a position which is inconsistent from a position from which it has already derived a 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY 
JUDGMENT - 22 
.· .. 
... ··: · ... 
... :·:.·: 
000611
benefit." City ofSandpointv. Sandpoint Independent Highway Dist., 126 Idaho 145, 151, 879 P.2d 
1078, 1084 (1994). 
Quasi estoppel is a "broadly remedial doctrine." Id. "The doctrine of quasi-estoppel is 
distinguishable from equitable estoppel in that no concealment or misrepresentation of existing facts 
on the one side, nor ignorance or reliance on the other, is a necessary ingredient." Schiewe v. 
Farwell, 125 Idaho at 49, 867 P.2d at 923. 
Again, the facts that support quasi estoppel are that Mr. Minnick instructed the Defendants 
. . 
. as to what he .wanted them to.do. He requested limited services and, therefore, cannot argue now 
that he should have been provided comprehensive services. 
D. Assumption of Risk 
Defendants included the affirmative defense of assumption of risk in an abundance of 
caution. Nonetheless, it is consistent with the facts because Plaintiff not only signed the document .. 
that point blank said he needed to do the thing he is complaining now the Defendants should have 
told him to do, but he was also actively involved in drafting that same document before the 
Defendants ever saw it. In any event, at the time Defendants filed their Answer, Rountree v. Boise 
Baseball, LLC, 154 Idaho 167, 296 P.3d 373 (2013) had not been decided. Until then, there was a· 
question regarding whether or not - as the Idaho Supreme Court put it - "primary implied assumption 
ofrisk is a viable defense in Idaho." Rountree, 296 P.3d at 379. The Rol!ntree decision settled this 
issue and on that basis the D~fendants will stipulate to dismiss this particular defense. Clearly, 
Defendants are pursuing a comparative negligence defense which in fact the Defendants contend that 
a jury might very well conclude that Mr. Minnick was 100% at fault for the damages he suffered:··· 
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V. CONCLUSION 
Defendants have sufficient evidentiary support for the affirmative defenses argued above: 
Nonetheless, this case is most easily and appropriately resolved on the statute of limitations issue. 
There is a case directly on point providing that the statute begins to run on an attorney malpractice 
case as soon as the claimant hires a separate attorney to address the issues stemming· from the 
original attorneys' alleged misconduct. The parties do not dispute that this c>ccurred on June 1, 2009 
when Mr. Minnick hired Tim Tarter to represent him in the Tax Court: proceedings. This lawsuit 
was filed on June 7, 2012, more than three years after the alleged cause of action accrued and well-
outside the two-year limitatim;is period. Accordingly, the Complaint must be dismissed as a matter 
of law. ~ 
Dated this /ff day of September, 2013. 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Boi~Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this )3 day of September, 2013, he caused to be served a true and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
U.S. Mail 
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Overnight Mail 
[ ] Facsimile [)(l ail 
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537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
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Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
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JOHN J. JANIS, being first duly sworn upon oath, deposes and states: 
1. I am OQ.e of the attorneys retained to represent the Defendants in the above-entit~ed 
action and base this Affidavit on my personal knowledge and belief. 
2. Attached as Exhibit "A" is a draft of the Conservation ·Easement Agreement with. 
notes from Mr. Minnick regarding his suggested changes, identified as Bates No. WM 101-109. 
3. Attached as Exhibit "B" is a Joint Status Report issued by the United States Tax 
Court on June 7, 2012. 
4. Attached as Exhibit "C" are Instructions for Form 8283 from the Internal Revenue· 
Service. 
5. Attached as Exhibit "D" is a copy of the Pollard v. C.IR., 105 T.C.M. (CCH) 1249 
(T.C. 2013) decision. 
() -/!:;.-
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Bois~Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this£ Clay of September, 2013, he caused to be served a true and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: · 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[)(I Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[><J Emai~ 
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WALTER C. MINNICK 
815 E. Park Boulevard, Suite 250 
Boise, Idaho 83 712 
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PERPETUAL RIGHT OF 'WAY i\:..."l\lD CONSERVATION EASEMENT AGREEMENT 
CHM: This is my Draft #1 round of edits prepared on 1-24-2006. I have a number of 
substantive questions about what is allowed and how this will work. Further suggested edits will 
follow. 
THIS CONSERVATION EASEMENT AGREEMENT INDENTURE ("Easement") is 
made this __ day of January, 2006-, between Walter C. Minnick, hereinafter designated as 
the "Grantor'' ar,d the Land Trust of Treasure Valley, Inc., hereinafter designated the "Grantee". 
This Easement <. '1nsists of both the grant of an easement and an agreement respecting the ·· 
easement by Grantor and Grantee. 
WITNESS ETH 
:·. 
WHEREAS, Grantor is the sole owner in fee simple of certain real property in Ada'~:_,. : '!, :; ~~:t·.,: . . .. . \:
County, Idaho, aBd-more particularly described in Exhibit "A" attached hereto and incorporated ~yf~¢;fiV;. · :. i'? 
by this re~erence (the "Property'')· and · · · · · ·· · ··' · · ··,,;., , .... ; .. ,, ....... ... .:,):;?;~.~- ., .. l.• ' . . .... :.. . '. ~ ... . •· '; :t:::~·. \,. 
WHEREAS, the Property contains a portion of a natural stream known as Dry Creek and · 
adjacent hillsides which possess important watershed values, wetlands, natural scenery, wildlife 
habitat and collectively referred to as the "Conservation Values;" and 
WHEREAS, the Property is undeveloped and unimproved. {True?} 
WHEREAS, preserving these Conservation Values associated with the Property is of 
value to the Granter, the Grantee, and the people of Ada County and of the State ofldaho; and 
WHEREAS, Granter intends that the Conservation Values of the Property be preserved 
and maintained and that the any uses on the Property existing at the time of this grant do not 
impair or interfere with the Conservation Values; and 
WHEREAS, Grantor further intends, as owner of the Property, to convey to Grantee the 
right to preserve and protect the Conservation Values of the Property in perpetuity; and 
WHEREAS, Dry Creek is identified in the adopted 1996 Ada County Comprehensive 
Plan as a special area that warrants special planning attention and P.reservation; and . ,,. /j -I { 1 
. ,,}1 ,J... f J-a~ 1 ocf J 1,-...) J M'l f'V/'.;cfvYJ"<I / SC~vt:n. d""" '"" i•<- I ,I "' I ltj 
t 'C> V J r ./ j sftrr U•Jrtr" ·· WHEREAS, G tor desires to con ey to the Grantee a conservation easement, as ... · J provided herein. pla7i g certain limit~tions and affirmativ.e obligations on the Granter ~ith ·'< :~) ~:-J/:1~~::{ 
respect to the Prop.etty for the protection of the Conservation Values, other values, and m ordel),,,\,, \ · 
that the Pro~e~y~hall remain subst~~ially in its n.~~~~~ondition forever; and {CHM: What f:~ -{1-r t .c.c:.. 1., 
about the bmldmg lots, etc?} .... ·"···-·~,.~.., fov.-1~.q -::i"rra 
of ~..,.,~~~~,fr 
WHEREAS, Grantee is qualified to hold a conservation easement and is empowered to 6'~ ~ f,.fvi ... ~ 
hold an interest in real property under the laws of this State or the United States; and 1 / J ho11it.,. /,,.,./ ')"' r 
" I e,~....r~1 +, f!.c .. 1. .u 1 r I ('/vol 1<! "} C:I• • C •re 'Oi (I."-/ i-
PaQ"e I f<·+ H '"'~ d 'y 
'Jf' <.. ..._f.:>T . 
- .I 
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WHEREAS, Grantee agrees by accepting this grant to honor the intentions of Grantor 
stated herein and to preserve and protect in perpetuity the Conservation Values of the Property 
for the benefit of this generation and future generations; 
NOW THEREFORE, in consideration of the sum of one dollar ($1.00) paid by Grantee to 
Grantor, other valuable consideration and the mutual covenants, terms, conditions, and 
restrictions contained herein, and pursuant to Sections 55-2101, et seq., Idaho Code, Grantor 
hereby voluntarily grants and conveys to Grantee a conservation easement and Light of 'Nay 
easement ("Easement") in perpetuity over the Property as described in Exhibit "A" attached 
hereto and incorporated by this reference, of the nature and characit:r and to the extent 
hereinafter set forth. Grantor expressly intends that the Easement runs with the land and that the 
Easement shall be binding upon Grantor's representatives heirs, successors, and assigns. 
Grantee accepts said grant and agrees to the te1ms and conditions set out in this Easement. 
1. Purpose. It is the purpose of this Easement to assure that the Property .will be retained 
forever in its natural condition by preserving the Conservation Values and to prevent any use of 
the Property 'that will significantly impaii or interfere with the Conservation Values of the 
Property and to allow for restoration of the Property to increase the Conservation V. alues. 
2. Permitted Uses. . ·~· . . .. • ; ": ,. . ;. . 
2.1 Rights of Grantee. To accomplish the purpose of this Easement the following rights are 
conveyed to Grantee by this Easement: 
(a). To preserve and protect t~e Conservation Values of the Property; 
(b) To enter upon the Property to perform restoration, rehabilitation, or improvement work 
on the Property necessary to protect, restore, or enhance the Conservation Values of the Property 
at Grantee's own cost; 
( c) To enter upon the Property at reasonable times in order to monitor Grantor's compliance 
with and otherwise enforce the terms of this Easement, provided that such entry shall be upon 
prior reasonable notice to Grantor, and Grantee shall not unreasonably interfere with Grantor's 
use and quiet enjoyment of the Property; (d) To prevent any activity on or use of the Property 
that is inconsistent with the purpose of this Easement and to require the restoration of such areas 
or features of the Property that may be damaged by any inconsistent activity or use pursu~t to 
paragraph 4; 
(e) To drill and maintain a '.Vell, pump and pump house for domestic water consumption and 
to lay and maintain an underground '.Vaterline and power supply connecting such ·.vell 1.vith the 
o',vner' s building envelope. (i) In the event Granter elects to retain one of the lots and ..,·i:.< 
constructs a personal residence '.Vi.thin this building envelope on the site, Granter and Grantor's 
assigns, reserves the right to build and marntain a fence of desired horticultural display gardens 
enhanding drought tolernnt and native flora on-not more than one acre of the propmty 
immediately adjacent tci'Grantor's building envelope. 
X.X Rights Reserved to Grantor (ii) Grantor reserves for himitself and hisits personal 
representatives, heirs, successors, and assigns, all rights accruing from oWnership of the 
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,., . liUJ '/-o c:_rt.c.A.lf.. V\ V\d., t 1y;,~' · f·c:.--: J 'e Q. re>... I" ~j ~ · 1 ''· l' •. ~_,,.; _r)r ,..,.J -e..v..r.f':"f" .. ; :i"'·~·· .. / rvcl ..... -!:<· '')~ r~r/: 
. . '. ~ r "<.. 'J"'' • '. ,, \. - ) '/ c•~ .~ .. ;J; ~'. t ·; .... ; . : t ;\ i'.. : .. . .{ .. . -: : , .v 
.;,'._ii h ' I d ! V .q "' .; ~ : 'H'"- • . , 
Property, including the right to engage or permit 6r invite others to engage in all uses and 
activities on the Property that are not expressly prohibited herein, are not inconsistent, with the 
purpose of this Easement, and will not result in injury to or destruction of the Conservation 
Values of the Property. Provided however all such permitted uses must be lawful under any and 
all applicable federal, state and/or local laws, regulations or ordinances. Without limiting the 
foregoing, and subject to the other express tem1s of this Easement, Grantor reserves the 
following lights: 
3, Prohibited Uses. Any activity on or use of the Property inconsistent with the Conservation 
Values of this Easement is prohibited. Without limiting the generality of the foregoing, the 
following activities and uses are expressly prohibited: 
(a) General: There shall be no filling, flooding, excavating, mining or drilling, no removal of 
natural materials, no dumping of construction materials, no livestock grazing, except within 
fenced pastures on Lots 1and2; and, no alteration of the topography in any manner. 
(b) Waters and Wetlands: rn:· addition to the General restrictions above, there shall be no 
draining, dredging, damming or impounding; no changing the grade or elevation, impairing the 
flow or circulation of waters, reducing the reach of waters and no other discharge or activity 
requiring a permit under applicable clean water or water pollution control laws and regulations as 
amended. 
( c) TreesN egetation: There shall be no clearing, burning, cutting or destroying of trees or 
vegetation except as expressly authorized or as may be necessary to protect, restore and en)J.ance 
I the Conservation Values; there shall be no Qlllanting or introduction of non-native or exotic specie~ of trees or vegetation. Rlami11g shall be limited ta-native pJant pala~~ex.oress_!_y 
~ ... ,~,. , .... ;' 
o agricultural, residential, industrial~ or commercfal activity1shall be undertaken ~.:,:k ~r-allo\\'eci.. . . . b,)11J, u\ .Jc,v--f.-~ 'tJ.,.,IJ'} ei,vd"rPJ 
~s' '{. (e) No fencmg within or across the Easement(except as authonzed m Paragraph 2, sub-
. ~ i'J paragraph (i) and (ii). · 
,\"·~ , 4.Grantee Remedies. If Grantee determines that Grantor is in violation of the terms of this 
· \,f Easement or that a violation is threatened Grantee shall give written notice to Grantor of such 
r''• violation and demand corrective action sufficient to cure the violation and, where the violation 
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involves injury to the Property resulting from any use or activity inconsistent with the purpose of 
this Easement, to restore the portion of the Property so injured. If Grantor fails to cure the 
violation Within thirty (30) days after receipt of notice thereof from Grantee, or under 
circumstances where the violation cannot reasonably be cured within a 30-day period, fail to 
begin curing such violation within the 30-day period, or fail to continue diligently to cure such 
violation until finally cured, Grantee may bring an action at law or in equity in a court of 
competent jurisdiction to enforce the tenns, of this Easement. Provided, however that no notice 
shall be required nor shall Grantee be required to wait for 30 days as provided above in 
circumstances where Grantee, in its sole discretion determines that immediate action is needed to 
prev_ent or mitigate damage to the Conservation Values. 
CHM: I take it there is no oversight/enforcement funding being provided by Grantor. 
prevai m 
reasonab e and ex enses sts f suit, including, without limitation,'<':rr===-=-
shall be ome y r . : 
~ach sid bear their 'own costs and fees. I 
,,k ... tl 
4.2 ForebearanceGrantee's Discretion. Enforcement of the tenns of this Easement shall be at the 
discretion of Grantee"'-.,-Aany forbearance by Grantee to exercise its rights under this Easement 
in the event of a,ny breach of any term of this Easement by Grantor shall not be deemed or 
construed to be a waiver by Grantee of such tenn or of any subsequent breach of the same or any 
other tenn of this Easement or of any of Grantee's rights under this Easement. No delay or 
omission by Grantee in the exercise of any right or remedy upon any breach by Grantor shall 
impair such right or remedy or be construed as a waiver. 
4.3 Waiver of Certain Defenses. Grantor acknowledges that it has carefully reviewed this 
document. In full lmowledge of the provisions of this Easement, Grantor hereby waives any 
claim or defense it may have against Grantee or its successors in interest under or pertaining to 
the Easement based upon laches, estoppel, adverse possession or prescription. 
4.4 Acts Beyond Grantor's Control. ..:Nothing contained in this Easement shall be construed to 
entitle Grantee to bring any action against Grantor for any injury to or change in the Property 
resulting from causes beyond Grantor's control, including, without limitation, fire, flood, stonn, 
and earth movement, or prevent, abate, or mitigate significant injury to. the Property resulting 
from such causes. 
5. Costs, Liabilities and Indemnification 
5.1 No Actions. Grantor represents and warrants that to the best of Grantor's knowledge, 
there is no pending or threatened litigation affecting the Property or any portion thereof which 
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will materially impair the Conservation Values of the Property or any portion thereof to the 
Grantee. 
5.2 Incidents of Ownership. The Grantor retains all responsibilities and shall bear all costs 
and liabilities of any kind related to ownership of the Property, including payment of all prope1ty 
taxes. 
5.3. Indemnification. The Granter hereby covenants and agrees to indemnify, defend and hold 
harmless Grantee, its officers, employees, agents, or representatives from any and all claims, 
suits, demands,. expenses, losses, dan1ages, liabilities, orjudgments from damages or injuries to 
persons or prop011y related to ownership or use of the Property. Provided, however, such 
indemnification and obligation to defend and hold hannless shall not C»£tend to any claims, suits, 
demands, expenses, losses, damages, liabilities, or judgments that may arise out of the sole 
negligence or intentional conduct of the Grantee, its officers, employees, agents, or 
representatives.Grantors hereby release and agree to hold harmless. indemnify, and defend 
Grantee and its members, directors, officers. employees, agents, and contractors and the heirs, 
personal representatives, successors, and assigns of each of them (collectively "Indemnified 
Parties") from and against any and all liabilities, penalties, fines, charges, costs, losses, damages, 
expenses, causes of action, claims. demands, orders, judgments, or administrative actions. 
including, without limitation, reasonable attorneys' fees, arising from or in any way connected 
with: (1) injwy to or the death of any person, or physical damage to any property, resulting from 
any act, omission, condition, or other matter related to or occurring on or about the Property; 
regardless of cause, unless due solely to the negligence of any of the Indemnified Parties; (2) the 
violation or alleged violation of, or other failure to comply with, any state, federal, or local law, 
regulation. or requirement, including, without limitation, CERCLA, the Hazardous Waste 
Management Act, and the Idaho Environmental Protection and Health Act , by any person other 
than any of the hldemnified Pruties, in any way affecting, involving, or relating to the Property; 
(3) the presence or release in. on, from, or about the Prope1ty, at any time, of any substance now 
or hereafter defined, listed, or otherwise classified pursuant to any federal, state, or local law. 
regulation. or requirement as hazardous, toxic, polluting, or otherwise contaminating to the air, . 
water, or soil, or in any way hannful or threatening to human health or the environment, unless 
caused solely by any of the Indemnified Paities; and (4) any other obligation, covenant, 
representation, or warranty assigned to Grantor under this Easement. 
CHM: The Model Easement contains a set of representations and warrru1ties that are mis~ing 
here. Notably. a warranty that there is no contamination, tanks, etc. 
5 .4 ·Liens. Grantor shall keep the Property free of any liens arising out of any work performed 
for materials furnished to, or obligations incurred by Grantor. 
5.5 Taxes. Grantor shall pay before delinquency all taxes, assessments, fees and charges of 
whatever description levied on or assessed against the Property by competent authority 
(collectively "taxes") and shall furnish Grantee with satisfactory evidence of payment upon 
request. Grantee is authorized to, but in no event obligated to, make or advance any payment of 
taxes upon 3 days prior written notice to Grantor, in accordance with any bill, statement or 
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estimate procured from the appropriate authority. Any payment by Grantee of such taxes shall 
become a lien against the Property. 
6. Extinguishment. If circumstances arise in the future such as render the purpose of this 
Easement impossible to accomplish, this Easement may be terminated or extinguished, whether 
in whole or in part, by the mutual agreement of the parties hereto, or by judicial proceedings in a 
court of competent jurisdiction. {CHM: This is substantively different from the standard 
language. The "model" conservation agreement contains no mutual opt-out provision. I do not 
'fnow. but suspect this may have adverse tax consequences for the Grantor.} 
7. Assignment. This Easement is transferable and Grantee may assign its rights and ) 
obligations under this Easement without obtaining Grantor's written consent. {CHM: This is 
also non-standard language. See the model agreement.} 
8. Subsequent Transfers. Grantor agrees to incorporate the terms of this Easement Q,y 
reference in any deed or other legal instrument by which he they-divests himself themselves of 
any interest in all or a portion of the Property, including, without limitation, a leasehold interest:.; 
Grantor further agrees to give ~tten notice to !.Grantee of the transfer of any interest at least 
twenty (20) days prior to the date of such transfer. !.The failure of Grantor to perform any act 
required by this paragraph shall not impair the validity of this Easement or limit its enforceability 
many way. 
9. Notices. Any notice, demand, request, consent, approval, or communication that either 
party desires or is required to give to the other shall be in writing and either served personally or 
sent by first class mall, postage prepaid, addressed as follows: 
To Grantors: Walter C. Minnick , 1 ~"'}-.~ f?., 
-&l 5 E. }?ark BJvd:. Suite 19& f v ~ '+ \,I-=-,,._/ "tr 
Boise, ID 837,E 
'O 
To Grantee: Land Trust of Treasure Valley, Inc. 
P.O. Box 5714 
Boise, ID 83705 
or to such other person and/or address as either party from time to time shall designate by written 
notice to the other. 
10. Amendments. If circumstances arise under which an amendment to or modification of 
this Easement would be appropriate, the Grantor and Grantee or their assigns are free to jointly 
amend this Easement in writing provided all parties agree to any such amendment or 
modification. Such amendment or modification shall be recorded as set out in paragraph 11. 
{Again, this is non-standard.} 
11. Recordation. Grantee shall record this instrument in timely fashion in the official records 
of Ada County, Idaho, and may re-record it at any time as may be required to preserve its rights 
in this Easement. 
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12. Warranty. Grantor warrants that it owns the Property in fee simple and has conveyed it to 
no other person, and that Granter either owns all interests in the Property 'Nhich may be impaired 
by the granting of tlris Easement or that there are no outstanding mortgages, tax liens, 
encumbrances, or other interests in the Property which have not been expressly subordinated to 
the Easement. Grantor further warrants that Grantee shall have the use of and enjoy all the 
benefits derived from and arising out ofthis_Easement 
13. General Provisions. 
(a) Controlling Law. The laws otthe State ofldaho shall govern the interpretation and 
perfonnance of this Easement with venue in the Fourth Judicial District of the State ofldaho, 
County of Ada. 
(b) Liberal Construction. Any general rule of construction to the contrary notwithstanding, 
this Easement shall be liberally construed in favor of the grant to effect the purpose of this 
Easement and the policy and purpose of Sections 55-2101 et seq., Idaho Code. If any provision 
in this instrument is found to be ambiguous an interpretation consistent with the purpose of this 
Easement that would render the provision valid shall be favored over any interpretation that 
would render it invalid. 
( c) Severabilitv. If any provisi~n of this Easement, or the application thereof to any person or 
circumstance, is found to be invalid, the remainder of the provisions of this Easement, or the 
application of such provision to persons or circumstances other than those as to which';" it is found 
to be invalid, as the case may be, shall not be affected thereby. 
(d) Entire Agreement, This instrument sets forth the entire agreement of the parties with 
respect to the Easement and supersedes all prior discussions, negotiations, understandings, or ~ 
agreements relating to the Easement, all of which are merged herein. \ '\-C 
( e) No Forfeiture. Nothing contained herein will result in a forfeiture or reversion of \)~ \t~ 
Grantor's title in any respect. i 7 
·~,, . (f) Joint Obligation. The obligations imposed by this Easement upon Grantor shall be joint 
and several. I (g) Successors. The covenants,. tenns, conditions, and restrictions of this Easement -shall be 
binding upon, and inure to the benefit of the parties hereto and their respective personal 
representatives, heirs, successors, and assigns and shall continue as a servitude running in 
perpetliity with the Property. 
(h) Termination of Rights and Obligations. A party's rights and obligations under, this. 
Easement tenninate upon transfer of the party's interest in the Easement or Property, except that 
liability for acts or omissions occurring prior to transfer shall survive transfer. 
(1) Captions. The captions in this instrument have been inserted solely for convenience of 
reference and are not a part of this instrument and shall have no effect upon construction or 
interpretation. 
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TO HA VE AND TO HOLD unto Grantee, its successors, and assigns forever. 
IN WTNESS WHEREOF Grantor and Grantee have set their bands on the day and year first 
above written. 
GRANTOR 
By: 
Walter C. Minnick 
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
) 
On this_ day of_ 2001, before me, a Notary Public, personally appeared 
-----
known or identified to me to be the of the corporation that executed the instrument or 
the person who executed the instrument on behalf of said corporation, and acknowledged to me 
that such corporation executed the same. 
Notary Public for Idaho 
Commission Expires 
GRANTEE 
Land Trust of Treasure Valley 
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t i · US TAX COURT RECEIVED CM ... US TAX COURT eFILED 
JUN 07 2012 
02:04 PM 
UNITED STATES TAX COURT 
WALTER C. MINNICK & A.K. LIENHART, 
Petitioners, 
v. Docket No. 29632-09 
COMMISSIONER OF INTERNAL REVENUE, FILED ELECTRONICALLY 
Respondent. Judge Morrison 
JOINT STATUS REPORT 
JUN 07 2012 
PURSUANT to the Court's instruction during its May 29, 2012 
teleconference with the parties, the following is a report of 
counsel on the status of this case. 
1. Following the Court's release of its Opinion in 
Mitchell v. Commissioner, 138 T.C. No. 16 (April 3, 2012), the 
parties held a teleconference with the Court on April 9, 2012, to 
discuss briefing schedule deadlines. 
2. On April 17, 2012, the Court issued an order suspending 
until further notice the briefing schedule in this case, and 
ordering the parties to file status reports on or before May 29, 
2012. 
3. On May 29, 2012, the parties, in lieu of filing status 
reports, held a teleconference with the Court to discuss the 
scheduling and content of the Reply Briefs due in this case. 
4. Based upon the Court's comments and later discussion, 
the parties propose that simultaneous Reply Briefs be filed on 
July 13, 2012. 
000629
5. The'parties further propose limiting the issues 
addressed in their Reply Briefs to only the subordination and 
penalty issues in the case. 
6. In light of the Court's Opinion in Mitchell, the 
parties propose that limiting the issues addressed in their Reply 
Briefs will conserve the time and resources of both the Court and 
the parties. 
TIM A. TARTER 
Counsel for Petitioner 
Tax Court Bar No. TT0155 
WOOLSTON & TARTER, P.C. 
Ste. B-218 
2525 E. Arizona Biltmore Cir. 
Phoenix, AZ 85016-2133 
Tel. . ( 602) 532-9197 
tim@woolston-tarter.com 
Dated: Ce /re ;?or?-
, I 
2 
WILLIAM J. WILKINS 
Chief Counsel 
Internal Revenue Service 
~0-~.~ 
ANNE W. DURNING 
Senior Counsel ~ 
(Small Business/Self Employed) 
Tax Court Bar No. DA0256 
MS 2200PX 
Ste. 112 
4041 N. Central Ave. 
Phoenix, AZ 85012 
Tel. (602) 636-9611 
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Instructions for Form 8283 
(Rev. December 2012) 
~<ii\\ Department of the Treasury 
~dJYJI Internal Revenue Service 
Noncash Charitable Contributions 
Section references are to the Internal Revenue Code 
unless otherwise noted. 
General Instructions 
Future Developments 
Information about any future developments affecting Form 
8283 (such as legislation enacted after we release it) will 
be posted at www.irs.gov/form8283. 
Purpose of Form 
Use Form 8283 to report information about noncash 
charitable contributions. 
Do not use Form 8283 to report out-of-pocket 
expenses for volunteer work or amounts you gave by 
check or credit card. Treat these items as cash 
contributions. Also, do not use Form 8283 to figure your 
charitable contribution deduction. For details on how to 
figure the amount of the deduction, see your tax return 
instructions and Pub. 526, Charitable Contributions. 
Who Must File 
You must file Form 8283 if the amount of your deduction 
for all noncash gifts is more than $500. For this purpose, 
"amount of your deduction" means your deduction before 
applying any income limits that could result in a carryover. 
The carryover rules are explained in Pub. 526. Make any 
required reductions to fair market value (FMV) before you 
determine if you must file Form 8283. See Fair Market 
Value (FMV), later. 
Form 8283 is filed by individuals, partnerships, and 
corporations. 
Note. C corporations, other than personal service 
corporations and closely held corporations, must file Form 
8283 only if the amount claimed as a deduction is more 
than $5,000. 
Partnerships and S corporations. A partnership or S 
corporation that claims a deduction for noncash gifts of 
more than $500 must file Form 8283 with Form 1065, 
1065-B, or 1120s. 
If the total deduction for any item or group of similar 
items is more than $5,000, the partnership or S 
corporation must complete Section B of Form 8283 even if 
the amount allocated to each partner or shareholder is 
$5,000 or less. 
The partnership or S corporation must give a 
completed copy of Form 8283 to each partner or 
shareholder receiving an allocation of the contribution 
deduction shown in Section B of the Form 8283 of the 
partnership or S corporation. 
Partners and shareholders. The partnership or S 
corporation will provide information about your share of 
the contribution on your Schedule K-1 (Form 1065 or 
1120S). If you received a copy of Form 8283 from the 
partnership or S corporation, attach a copy to your tax 
return. Use the amount shown on your Schedule K-1, not 
the amount shown on the Form 8283, to figure your 
deduction. 
If the partnership or S corporation is not required to 
give you a copy of its Form 8283, combine the amount of 
noncash contributions shown on your Schedule K-1 with 
your other noncash contributions to see if you must file 
Form 8283. If you need to file Form 8283, you do not have 
to complete all the information requested in Section A for 
your share of the partnership's or S corporation's 
contributions. Complete only column (h) of line 1 with your 
share of the contribution and enter "From Schedule K-1 
(Form 1065or1120S)" across columns (d)-(g). 
When To File 
File Form 8283 with your tax return for the year you 
contribute the property and first claim a deduction. 
Which Sections To Complete 
If you must file Form 8283, you may have to complete 
Section A, Section B, or both, depending on the type of 
property donated and the amount claimed as a deduction. 
Section A. Include in Section A only the following items. 
1. Items (or groups of similar items as defined later) for 
which you claimed a deduction of $5,000 or less per item 
(or group of similar items). 
2. The following publicly traded securities even if the 
deduction is more than $5,000: 
a. Securities listed on an exchange in which 
quotations are published daily, 
b. Securities regularly traded in national or regional 
over-the-counter markats for which published quotations 
are available, or 
c. Securities that are shares of a mutual fund for which 
quotations are published on a daily basis in a newspaper 
of general circulation throughout the United States. 
Section B. Include in Section B only items (or groups of 
similar items) for which you claimed a deduction of more 
than $5,000. Do not include publicly traded securities 
reportable in Section A. With certain exceptions, items 
reportable in Section B require a written appraisal by a 
qualified appraiser. 
Similar Items of Property 
Similar items of property are items of the same generic 
category or type, such as coin collections, paintings, 
books, clothing, jewelry, nonpublicly traded stock, land, or 
buildings. 
Example. You claimed a deduction of $400 for 
clothing, $7,000 for publicly traded securities (quotations 
published daily), and $6,000 for a collection of 15 books 
Nov 15, 2012 Cat. No. 62730R 
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($400 each). Report the clothing and securities in Section 
A and the books (a group of similar items) in Section B. 
Special Rule for Certain C Corporations 
A special rule applies for deductions taken by certain C 
corporations under section 170(e)(3) or (4) for certain 
contributions of inventory or scientific equipment. 
To determine if you must file Form 8283 or which 
section to complete, use the difference between the 
amount you claimed as a deduction and the amount you 
would have claimed as cost of goods sold (COGS) had 
you sold the property instead. This rule is only for 
purposes of Form 8283. It does not change the amount or 
method of figuring your contribution deduction. 
If you do not have to file Form 8283 because of this 
rule, you must attach a statement to your tax return 
(similar to the one in the example below). Also, attach a 
statement if you must complete Section A, instead of 
Section B, because of this rule. 
Example. You donated clothing from your inventory 
for the care of the needy. The clothing cost you $5,000 
and your claimed charitable deduction is $8,000. 
Complete Section A instead of Section B because the 
difference between the amount you claimed as a 
charitable deduction and the amount that would have 
been your COGS deduction is $3,000 ($8,000 - $5,000). 
Attach a statement to Form 8283 similar to the following: 
Form 8283-lnventory 
Contribution deduction 
COGS (if sold, not donated) 
For Form 8283 filing purposes 
Fair Market Value {FMV) 
$8,000 
-5,000 
=$3,000 
Although the amount of your deduction determines if you 
have to file Form 8283, you also need to have information 
about the FMV of your contribution to complete the form. 
FMV is the price a willing, knowledgeable buyer would 
pay a willing, knowledgeable seller when neither has to 
buy or sell. 
You may not always be able to deduct the FMV of your 
contribution. Depending on the type of property donated, 
you may have to reduce the FMV to figure the deductible 
amount, as explained next. 
Reductions to FMV. The amount of the reduction (if any) 
depends on whether the property is ordinary income 
property or capital gain property. Attach a statement to 
your tax return showing how you figured the reduction. 
Ordinary income property. Ordinary income property 
is property that would result in ordinary income or 
short-term capital gain if it were sold at its FMV on the 
date it was contributed. Examples of ordinary income 
property are inventory, works of art created by the donor, 
and capital assets held for 1 year or less. The deduction 
for a gift of ordinary income property is limited to the FMV 
minus the amount that would be ordinary income or 
short-term capital gain if the property were sold. 
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Capital gain property. Capital gain property is 
property that would result in long-term capital gain if it 
were sold at its FMV on the date it was contributed. For 
purposes of figuring your charitable contribution, capital 
gain property also includes certain real property and 
depreciable property used in your trade or business and, 
generally, held more than 1 year. However, to the extent 
of any gain from the property that must be recaptured as 
ordinary income under section 1245, section 1250, or any 
other Code provision, the property is treated as ordinary 
income property. 
You usually may deduct gifts of capital gain property at 
their FMV. However, you must reduce the FMV by the 
amount of any appreciation if any of the following apply. 
• The capital gain property is contributed to certain 
private nonoperating foundations. This rule does not apply 
to qualified appreciated stock. 
• You choose the 50% limit instead of the special 30% 
limit for capital gain property. 
• The contributed property is intellectual property (as 
defined later). 
• The contributed property is certain taxidermy property. 
• The contributed property is tangible personal property 
that is put to an unrelated use (as defined in Pub. 526) by 
the charity. 
• The contributed property is certain tangible personal 
property with a claimed value of more than $5,000 and is 
sold, exchanged, or otherwise disposed of by the charity 
during the year in which you made the contribution, and 
the charity has not made the required certification of 
exempt use (such as on Form 8282, Part IV). 
Qualified conservation contribution. A qualified 
conservation contribution is a donation of a qualified real 
property interest, such as an easement, exclusively for 
certain conservation purposes. The donee must be a 
qualified organization as defined in section 170(h)(3) and 
must have the resources to be able to monitor and 
enforce the conservation easement or other conservation 
restrictions. To enable the organization to do this, you 
must give it documents, such as maps and photographs, 
that establish the condition of the property at the time of 
the gift. 
If the donation has no material effect on the real 
property's FMV, or enhances rather than reduces its FMV, 
no deduction is allowable. For example, little or no 
deduction may be allowed if the property's use is already 
restricted, such as by zoning or other law or contract, and 
the donation does not further restrict how the property can 
be used. 
The FMV of a conservation easement cannot be 
determined by applying a standard percentage to the 
FMV of the underlying property. The best evidence of the 
FMV of an easement is the sales price of a comparable 
easement. If there are no comparable sales, the before 
and after method may be used. 
Attach a statement that: 
• Identifies the conservation purposes furthered by your 
donation, 
• Shows, if before and after valuation is used, the FMV of 
the underlying property before and after the gift, 
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• States whether you made the donation in order to get a 
permit or other approval from a local or other governing 
authority and whether the donation was required by a 
contract, and 
• If you or a related person has any interest in other 
property nearby, describes that interest. 
If an appraisal is required, it must include the method of 
valuation (such as the income approach or the market 
data approach) and the specific basis for the valuation 
(such as specific comparable sales transactions). 
Easements on buildings In historic districts. You 
cannot claim a deduction for this type of contribution 
unless the contributed interest includes restrictions 
preserving the entire exterior of the building (including 
front, sides, rear, and height) and prohibiting any change 
to the exterior of the building inconsistent with its historical 
character. If you claim a deduction for this type of 
contribution, you must include with your return: 
• A signed copy of a qualified appraisal, 
• Photographs of the entire exterior of the building, and 
• A description of all restrictions on the development of 
the building. The description of the restrictions can be 
made by attaching a copy of the easement deed. 
If you donate this type of property and claim a deduction 
of more than $10,000, your deduction will not be allowed 
unless you pay a $500 filing fee. See Form 8283-V and its 
instructions. 
For more information about qualified conservation 
contributions, see Pub. 526 and Pub. 561, Determining 
the Value of Donated Property. Also see section 170(h), 
Regulations section 1.170A-14, and Notice 2004-41. 
Notice 2004-41, 2004-281.R.B. 31, is available at 
www.irs.gov!irb/2004-28 IRB/ar09.html. 
Intellectual property. The FMV of intellectual property 
must be reduced to figure the amount of your deduction, 
as explained earlier. Intellectual property means a patent, 
copyright (other than a copyright described in section 
1221(a)(3) or 1231(b)(1)(C)), trademark, trade name, 
trade secret, know-how, software (other than software 
described in section 197(e)(3)(A)(i)), or similar property, 
or applications or registrations of such property. 
However, you may be able to claim additional 
charitable contribution deductions in the year of the 
contribution and later years based on a percentage of the 
donee's net income, if any, from the property. The amount 
of the donee's net income from the property will be 
reported to you on Form 8899, Notice of Income From 
Donated Intellectual Property. See Pub. 526 for details. 
Clothing and household Items. The FMV of used 
household items and clothing is usually much lower than 
when new. A good measure of value might be the price 
that buyers of these used items actually pay in 
consignment or thrift shops. You can also review 
classified ads in the newspaper or on the Internet to see 
what similar products sell for. 
You cannot claim a deduction for clothing or household 
items you donate unless the clothing or household items 
are in good used condition or better. However, you can 
claim a deduction for a contribution of an item of clothing 
or household item that is not in good used condition or 
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better if you deduct more than $500 for it and include a 
qualified appraisal of it with your return. 
Qualified Vehicle Donations 
A qualified vehicle is any motor vehicle manufactured 
primarily for use on public streets, roads, and highways; a 
boat; or an airplane. However, property held by the donor 
primarily for sale to customers, such as inventory of a car 
dealer, is not a qualified vehicle. 
If you donate a qualified vehicle with a claimed value of 
more than $500, you cannot claim a deduction unless you 
attach to your return a copy of the contemporaneous 
written acknowledgment you received from the donee 
organization. The donee organization may use Copy B of 
Form 1098-C as the acknowledgment. An 
acknowledgment is considered contemporaneous if the 
donee organization furnishes it to you no later than 30 
days after the: 
• Date of the sale, if the vehicle was sold in an arm's 
length transaction to an unrelated party, or 
• Date of the contribution, if the vehicle will not be sold by 
the donee organization before completion of a material 
improvement or significant intervening use, or the vehicle 
will be given or sold to a needy individual for a price 
significantly below FMV in direct furtherance of the 
organization's charitable purpose of relieving the poor and 
distressed or underprivileged who are in need of a means 
of transportation. 
For a donated vehicle with a claimed value of more 
than $500, you can deduct the smaller of the vehicle's 
FMV on the date of the contribution or the gross proceeds 
received from the sale of the vehicle, unless an exception 
applies as explained below. Form 1098-C (or other 
acknowledgment) will show the gross proceeds from the 
sale if no exception applies. If the FMV of the vehicle was 
more than your cost or other basis, you may have to 
reduce the FMV to figure the deductible amount, as 
described under Reductions to FMV, earlier. 
If any of the following exceptions apply, your deduction 
is not limited to the gross proceeds received from the 
sale. Instead, you generally can deduct the vehicle's FMV 
on the date of the contribution if the donee organization: 
• Makes a significant intervening use of the vehicle 
before transferring it, 
• Makes a material improvement to the vehicle before 
transferring it, or 
• Gives or sells the vehicle to a needy individual for a 
price significantly below FMV in direct furtherance of the 
organization's charitable purpose of relieving the poor and 
distressed or underprivileged who are in need of a means 
of transportation. 
Form 1098-C (or other acknowledgment) will show if 
any of these exceptions apply. If the FMV of the vehicle 
was more than your cost or other basis, you may have to 
reduce the FMV to figure the deductible amount, as 
described under Reductions to FMV, earlier. 
Determining FMV. A used car guide may be a good 
starting point for finding the FMV of your vehicle. These 
guides, published by commercial firms and trade 
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organizations, contain vehicle sale prices for recent model 
years. The guides are sometimes available from public 
libraries or from a loan officer at a bank, credit union, or 
finance company. You can also find used car pricing 
information on the Internet. 
An acceptable measure of the FMV of a donated 
vehicle is an amount not in excess of the price listed in a 
used vehicle pricing guide for a private party sale of a 
similar vehicle. However, the FMV may be less than that 
amount if the vehicle has engine trouble, body damage, 
high mileage, or any type of excessive wear. The FMV of 
a donated vehicle is the same as the price listed in a used 
vehicle pricing guide for a private party sale only if the 
guide lists a sales price for a vehicle that is the same 
make, model, and year, sold in the same area, in the 
same condition, with the same or similar options or 
accessories, and with the same or similar warranties as 
the donated vehicle. 
Example. Neal donates his car, which he bought new 
in 2006 for $20,000. A used vehicle pricing guide shows 
the FMV for his car is $9,000. Neal receives a Form 
1098-C showing the car was sold for $7 ,000. Neal can 
deduct $7,000 and must attach Form 1098-C to his return. 
More information. For details, see Pub. 526 or Notice 
2005-44. Notice 2005-44, 2005-251.R.B. 1287, is 
available at www.irs.gov/irb/2005-25 IRB/ar09.html. 
Additional Information 
You may want to see Pub. 526 and Pub. 561. If you 
contributed depreciable property, see Pub. 544, Sales 
and Other Disposition of Assets. 
Specific Instructions 
Identifying number. Individuals must enter their social 
security number. All other filers should enter their 
employer identification number. 
Section A 
Part I, Information on Donated Property 
Line 1 
Column (b). Check the box if the donated property is a 
qualified vehicle (defined earlier). If you are not attaching 
Form 1098-C (or other acknowledgment) to your return, 
enter the vehicle identification number (VIN) in the spaces 
provided below the checkbox. 
You can find the VIN on the vehicle registration, the 
title, the proof of insurance, or the vehicle itself. Generally, 
the VIN is 17 characters made up of numbers and letters. 
If the VIN has fewer than 17 characters, enter a zero in 
each of the remaining entry spaces to the left of the VIN. 
For example, if the VIN is "555555X555555," then enter 
"0000555555X555555." 
Column (c). Describe the property in sufficient detail. 
The greater the value of the property, the more detail you 
must provide. For example, a personal computer should 
be described in more detail than pots and pans. 
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If the donated property is a vehicle and you are 
attaching Form 1098-C (or other acknowledgment), give 
the year, make, and model. If you are not attaching Form 
1098-C (or other acknowledgment), also give the 
condition and mileage at the time of the donation (for 
example, "1963 Studebaker Lark, fair condition, 135,000 
miles"). If you do not know the actual mileage, use a good 
faith estimate based on car repair records or similar 
evidence. 
For securities, include the following: 
• Name of the issuer, 
• Kind of security, 
• Whether a share of a mutual fund, and 
• Whether regularly traded on a stock exchange or in an 
over-the-counter market. 
Note. If the amount you claimed as a deduction for the 
item is $500 or less, you do not have to complete columns 
(e), (f), and (g). 
Column (e). Enter the approximate date you acquired 
the property. If it was created, produced, or manufactured 
by or for you, enter the date it was substantially 
completed. 
Column (f). State how you acquired the property. This 
could be by purchase, gift, inheritance, or exchange. 
Column (g). Do not complete this column for property 
held at least 12 months or publicly traded securities. Keep 
records on cost or other basis. 
Note. If you have reasonable cause for not providing the 
information in columns (e) and (g), attach an explanation. 
Column (h). Enter the FMV of the property on the date 
you donated it. You must attach a statement if: 
• You were required to reduce the FMV to figure the 
amount of your deduction, or 
• You gave a qualified conservation contribution for 
which you claimed a deduction of $5,000 or less. 
See Fair Market Value (FMVJ, earlier, for the type of 
statement to attach. 
Column (I). Enter the method(s) you used to determine 
the FMV. 
Examples of entries to make include "Appraisal,""Thrift 
shop value" (for clothing or household items), "Catalog" 
(for stamp or coin collections), or "Comparable sales" (for 
real estate and other kinds of assets). See Pub. 561. 
Part II, Partial Interests and Restricted Use 
Property 
If Part II applies to more than one property, attach a 
separate statement. Give the required information for 
each property separately. Identify which property listed in 
Part I the information relates to. 
Lines 2a Through 2e 
Complete lines 2a-2e only if you contributed less than the 
entire interest in the donated property during the tax year 
and claimed a deduction for it of $5,000 or less. On 
line 2b, enter the amount claimed as a deduction for this 
tax year and in any prior tax years for gifts of a partial 
interest in the same property. 
000635
Lines 3a Through 3c 
Complete lines 3a-3c only if you attached restrictions to 
the right to the income, use, or disposition of the donated 
property. An example of a "restricted use" is furniture that 
you gave only to be used in the reading room of an 
organization's library. Attach a statement explaining (1) 
the terms of any agreement or understanding regarding 
the restriction, and (2) whether the property is designated 
for a particular use. 
Section B 
Include in Section B only items (or groups of similar items) 
for which you claimed a deduction of more than $5,000. 
File a separate Form 8283, Section B, for: 
• Each donee, and 
• Each item of property, except for an item that is part of 
a group of similar items. 
Part I, Information on Donated Property 
You must get a written appraisal from a qualified appraiser 
before completing Part I. However, see Exceptions below. 
Generally, you do not need to attach the appraisals to 
your return but you should keep them for your records. But 
see Art valued at $20.000 or more, Clothing and 
household items not in good used condition, Easements 
on buildings in historic districts, and Deduction of more 
than $500.000, later. 
Exceptions. You do not need a written appraisal if the 
property is: 
1. Nonpublicly traded stock of $10,000 or less, 
2. A vehicle (including a car, boat, or airplane) if your 
deduction for the vehicle is limited to the gross proceeds 
from its sale, 
3. Intellectual property (as defined earlier), 
4. Certain securities considered to have market 
quotations readily available (see Regulations section 
1.170A-13(c)(7)(xi)(B)), 
5. Inventory and other property donated by a 
corporation that are "qualified contributions" for the care of 
the ill, the needy, or infants, within the meaning of section 
170(e)(3)(A), or 
6. Stock in trade, inventory, or property held primarily 
for sale to customers in the ordinary course of your trade 
or business. 
Although a written appraisal is not required for the 
types of property just listed, you must provide certain 
information in Part I of Section B (see Line 5) and have the 
donee organization complete Part IV. 
Art valued at $20,000 or more. If your total deduction 
for art is $20,000 or more, you must attach a complete 
copy of the signed appraisal. For individual objects valued 
at $20,000 or more, a photograph must be provided upon 
request. The photograph must be of sufficient quality and 
size (preferably an 8 x 1 O inch color photograph or a color 
transparency no smaller than 4 x 5 inches) to fully show 
the object. 
Clothing and household items not in good used con-
dition. You must include with your return a qualified 
appraisal of any single item of clothing or any household 
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item that is not in good used condition or better for which 
you deduct more than $500. The appraisal is required 
whether the donation is reportable in Section A or Section 
B. See Clothing and household items, earlier. 
Easements on buildings in historic districts. If you 
claim a deduction for a qualified conservation contribution 
of an easement on the exterior of a building in a registered 
historic district, you must include a signed copy of a 
qualified appraisal, photographs, and certain other 
information with your return. See Easements on buildings 
in historic districts, under Fair Market Value (FMV), earlier. 
Deduction of more than $500,000. If you claim a 
deduction of more than $500,000 for an item (or group of 
similar items) donated to one or more donees, you must 
attach a signed copy of a qualified appraisal of the 
property to your return unless an exception applies. See 
Exceptions, earlier. 
Appraisal Requirements 
The appraisal must be made by a qualified appraiser 
(defined later) in accordance with generally accepted 
appraisal standards. It also must meet the relevant 
requirements of Regulations section 1.170A-13(c)(3) and 
Notice 2006-96. Notice 2006-96, 2006-46 1.R.B. 902, is 
available at 
www.irs.gov!irb/2006-46 IRB/ar13.html. 
The appraisal must be made not earlier than 60 days 
before the date you contribute the property. You must 
receive the appraisal before the due date (including 
extensions) of the return on which you first claim a 
deduction for the property. For a deduction first claimed 
on an amended return, the appraisal must be received 
before the date the amended return was filed. 
A separate qualified appraisal and a separate Form 
8283 are required for each item of property except for an 
item that is part of a group of similar items. Only one 
appraisal is required for a group of similar items 
contributed in the same tax year, if it includes all the 
required information for each item. The appraiser may 
group similar items with a collective value appraised at 
$100 or less. 
If you gave similar items to more than one do nee for 
which you claimed a total deduction of more than $5,000, 
you must attach a separate form for each donee. 
Example. You claimed a deduction of $2,000 for 
books given to College A, $2,500 for books given to 
College B, and $900 for books given to a public library. 
You must attach a separate Form 8283 for each donee. 
Line4 
Check only one box on line 4 of each Form 8283. 
Complete as many separate Forms 8283 as necessary so 
that only one box has to be checked on line 4 of each 
Form 8283. 
Vehicles. If you check box "i" to indicate the donated 
property is a vehicle, you must attach to your return a 
copy of Form 1098-C (or other acknowledgment) you 
received from the donee organization. 
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Line 5 
Note. You must complete at least column (a) of line 5 
(and column (b) if applicable) before submitting Form 
8283 to the donee. You may then complete the remaining 
columns. 
Column (a). Provide a detailed description so a person 
unfamiliar with the property could be sure the property that 
was appraised is the property that was contributed. The 
greater the value of the property, the more detail you must 
provide. 
For a qualified conservation contribution, describe the 
easement terms in detail, or attach a copy of the 
easement deed. 
Column (c). Include the FMV from the appraisal. If you 
were not required to get an appraisal, include the FMV 
you determine to be correct. 
Columns ( d)-(f). If you have reasonable cause for not 
providing the information in columns (d), (e), or (f), attach 
an explanation so your deduction will not automatically be 
disallowed. 
For a qualified conservation contribution, indicate 
whether you are providing information about the 
underlying property or about the easement. 
Column (g). A bargain sale is a transfer of property that 
is in part a sale or exchange and in part a contribution. 
Enter the amount received for bargain sales. 
Column (h). Complete column (h) only if you were not 
required to get an appraisal, as explained earlier. 
Column (i). Complete column (i) only if you donated 
securities for which market quotations are considered to 
be readily available because the issue satisfies the five 
requirements described in Regulations section 
1.170A-13(c)(7)(xi)(B). 
Part II, Taxpayer (Donor) Statement 
Complete Section B, Part II, for each item included in 
Section B, Part I, that has an appraised value of $500 or 
less. Because you do not have to show the value of these 
items in Section B, Part I, of the donee's copy of Form 
8283, clearly identify them for the donee in Section B, Part 
II. Then, the donee does not have to file Form 8282, 
Donee Information Return, for the items valued at $500 or 
less. See the Note under Part IV, Donee Acknowledgment 
for more details about filing Form 8282. 
The amount of information you give in Section B, Part 
II, depends on the description of the donated property you 
enter in Section B, Part I. If you show a single item as 
"Property A" in Part I and that item is appraised at $500 or 
less, then the entry "Property A" in Part II is enough. 
However, if "Property A" consists of several items and the 
total appraised value is over $500, list in Part II any item(s) 
you gave that is valued at $500 or less. 
All shares of nonpublicly traded stock or items in a set 
are considered one item. For example, a book collection 
by the same author, components of a stereo system, or 
six place settings of a pattern of silverware are one item 
for the $500 test. 
Example. You donated books valued at $6,000. The 
appraisal states that one of the items, a collection of 
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books by author "X," is worth $400. On the Form 8283 that 
you are required to give the donee, you decide not to 
show the appraised value of all of the books. But you also 
do not want the donee to have to file Form 8282 if the 
collection of books is sold within 3 years after the 
donation. If your description of Property A on line 5 
includes all the books, then specify in Part II the "collection 
of books by X included in Property A." But if your Property 
A description is "collection of books by X," the only 
required entry in Part II is "Property A." 
In the above example, you may have chosen instead to 
give a completed copy of Form 8283 to the donee. The 
donee would then be aware of the value. If you include all 
the books as Property A on line 5, and enter $6,000 in 
column (c), you may still want to describe the specific 
collection in Part II so the donee can sell it without filing 
Form 8282. 
Part Ill, Declaration of Appraiser 
If you had to get an appraisal, you must get it from a 
qualified appraiser. A qualified appraiser is an individual 
who meets all the following requirements. 
1. The individual either: 
a. Has earned an appraisal designation from a 
recognized professional appraiser organization for 
demonstrated competency in valuing the type of property 
being appraised, or 
b. Has met certain minimum education and 
experience requirements. 
2. The individual regularly prepares appraisals for 
which he or she is paid. 
3. The individual demonstrates verifiable education 
and experience in valuing the type of property being 
appraised. To do this, the appraiser can make a 
declaration that, because of his or her background, 
experience, education, and membership in professional 
associations, he or she is qualified to make appraisals of 
the type of property being valued. The declaration must 
be part of the appraisal. However, if the appraisal was 
already completed without this declaration, the 
declaration can be made separately and associated with 
the appraisal. 
4. The individual has not been prohibited from 
practicing before the IRS under section 330(c) of title 31 of 
the United States Code at any time during the 3-year 
period ending on the date of the appraisal. 
In addition, the appraiser must complete Part Ill of Form 
8283. See section 170(f)(11 )(E), Notice 2006-96, and 
Regulations section 1.170A-13(c)(5) for details. 
If you use appraisals by more than one appraiser, or if 
two or more appraisers contribute to a single appraisal, all 
the appraisers must sign the appraisal and Part Ill of Form 
8283. 
Persons who cannot be qualified appraisers are listed 
in the Declaration of Appraiser. Generally, a party to the 
transaction in which you acquired the property being 
appraised will not qualify to sign the declaration. But a 
person who sold, exchanged, or gave the property to you 
may sign the declaration if the property was donated 
within 2 months of the date you acquired it and the 
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property's appraised value did not exceed its acquisition 
price. 
An appraiser may not be considered qualified if you 
had knowledge of facts that would cause a reasonable 
person to expect the appraiser to falsely overstate the 
value of the property. An example of this is an agreement 
between you and the appraiser about the property value 
when you know that the appraised amount exceeds the 
actual FMV. 
Usually, appraisal fees cannot be based on a 
percentage of the appraised value unless the fees were 
paid to certain not-for-profit associations. See Regulations 
section 1.170A-13(c)(6)(ii}. 
Identifying number. The appraiser's taxpayer 
identification number (social security number or employer 
identification number} must be entered in Part Ill. 
Part IV, Donee Acknowledgment 
The donee organization that received the property 
described in Part I of Section B must complete Part IV. 
Before submitting page 2 of Form 8283 to the donee for 
acknowledgment, complete at least your name, identifying 
number, and description of the donated property (line 5, 
column (a}). If tangible property is donated, also describe 
its physical condition (line 5, column (b}} at the time of the 
gift. Complete Part II, if applicable, before submitting the 
form to the donee. See the instructions for Part II. 
The person acknowledging the gift must be an official 
authorized to sign the tax returns of the organization, or a 
person specifically designated to sign Form 8283. When 
you ask the donee to fill out Pqrt IV, you should also ask 
the donee to provide you with a contemporaneous written 
acknowledgment required by section 170(f}(8}. After 
completing Part IV, the organization must return Form 
8283 to you, the donor. You must give a copy of Section B 
of this form to the donee organization. You may then 
complete any remaining information required in Part I. 
Also, Part Ill may be completed at this time by the 
qualified appraiser. 
In some cases, it may be impossible to get the donee's 
signature on Form 8283. The deduction will not be 
disallowed for that reason if you attach a detailed 
explanation why it was impossible. 
Note. If it is reasonable to expect that donated tangible 
personal property will be used for a purpose unrelated to 
the purpose or function of the donee, the donee should 
check the ''yes" box in Part IV. In this situation, your 
deduction will be limited. In addition, if the donee (or a 
successor donee} organization disposes of the property 
within 3 years after the date the original donee received it, 
the organization must file Form 8282, Donee Information 
Return, with the IRS and send a copy to the donor. (As a 
result of the sale by the donee, the donor's contribution 
deduction may be limited or part of the prior year 
contribution deduction may have to be recaptured. See 
-7-
Pub. 526.} An exception applies to items having a value of 
$500 or less if the donor identified the items and signed 
the statement in Section B, Part II, of Form 8283. See the 
instructions for Part II. 
Failure To File Form 8283 
Your deduction generally will be disallowed if you fail to: . 
• Attach a required Form 8283 to your return, 
• Get a required appraisal and complete Section B of 
Form 8283, or 
• Attach to your return a required appraisal of clothing or 
household items not in good used condition, an easement 
on a building in a registered historic district, or property for 
which you claimed a deduction of more than $500,000. 
However, your deduction will not be disallowed if your 
failure was due to reasonable cause and not willful neglect 
or was due to a good-faith omission. If the IRS asks you to 
submit the form, you have 90 days to send a completed 
Section B of Form 8283 before your deduction is 
disallowed. However, your deduction will not be allowed if 
you did not get a required appraisal within the required 
period. 
Paperwork Reduction Act Notice. We ask for the 
information on this form to carry out the Internal Revenue 
laws of the United States. You are required to give us the 
information. We need it to ensure that you are complying 
with these laws and to allow us to figure and collect the 
right amount of tax. 
You are not required to provide the information 
requested on a form that is subject to the Paperwork 
Reduction Act unless the form displays a valid OMB 
control number. Books or records relating to a form or its 
instructions must be retained as long as their contents 
may become material in the administration of any Internal 
Revenue law. Generally, tax returns and return 
information are confidential, as required by section 6103. 
The time needed to complete and file this form will vary 
depending on individual circumstances. The estimated 
burden for individual taxpayers filing this form is approved 
under OMB control number 1545-0074 and is included in 
the estimates shown in the instructions for their individual 
income tax return. The estimated burden for all other 
taxpayers who file this form is shown below. · 
Recordkeeplng . . . . . . . . . . . . . . . . . . . . . . . . . 20 min. 
Learning about the law or the form . . . . . . . . . . . 29 min. 
Preparing the form . . . . . . . . . . . . . . . . . . . . . . 37 min. 
Copying, assembling, and sending the form 
to the IRS . . . . . . . . . . . . . . . . . . . • . . . . . . . . 35 min. 
If you have comments concerning the accuracy of 
these time estimates or suggestions for making this form 
simpler, we would be happy to hear from you. See the 
instructions for the tax return with which this form is filed. 
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Synopsis 
T.C. Memo. 2013-38 
United States Tax Court. 
James M. POLLARD, Petitioner 
v. 
COMMISSIONER OF INTERNAL 
REVENUE, Respondent. 
No. 22950-09. Feb. 6, 2013. 
Background: . Taxpayer petitioned for redetermination of 
income tax deficiencies for several tax years, arising 
from disallowance of charitable contribution deduction and 
carryforwards related to granting of conservation easements. 
Holdings: The Tax Court, Jacobs, J., held that: 
[ 1] external features of taxpayer's. transaction with county 
indicated that easements were granted as part of quid pro quo 
exchange; 
[2] gross valuation misstatement penalties were not 
warranted; and 
[3] imposing substantial understatement penalty was 
warranted. 
Decision for IRS in part and for taxpayer in part. 
Year Deficiency 
2003 $73,942 
2004 30,815 
2005 25,863 
[*3] 2006 29,414 
2007 57,448 
In his amendment to answer, as an alternative to the 
20% section 6662(a) penalty for a substantial valuation 
misstatement,; respondent asserts petitioner is liable for the · 
Attorneys and Law Firms 
Edward Imatani, for petitioner. 
Sara Jo Barkley, Tamara L. Kotzker, Robert A. Varra, Luke 
D. Ortner, and Courtney L. Frola, for respondent. 
Opinion 
MEMORANDUM FINDINGS 
OF FACT AND OPINION 
JACOBS, Judge: 
*1 The controversy in this case irivolves respondent's· 
· disallowance of a charitable contribution deduction and 
carryforwards which petitioner claimed on his Federal 
income tax returns for 2003, 2004, 2005, 2006, [*2] and 
2007 for granting a conservation easement to Boulder 
County, Colorado, in 2003. The easement placed a variety of 
limitations on the use of petitioner's property that, according 
to the language of the easement, served to protect the land's 
natural beauty and rural character. Respondent determined 
that the contribution failed to satisfy the requirements of 
section 170 but that, assuming arguendo the requirements 
of section 170 were satisfied, the easement had no value 
on the date of grant. 1 Petitioner disagrees with respondent's 
determinations. 
Respondent issued two notices of deficiency, one for 2003 
and 2004, dated July 7, 2009, and another for 2005, 2006, 
and 2007, dated June 30, 2009, determining income tax 
deficiencies and accuracy-related penalties in the following 
amounts: 
Penalty Sec. 6662(a) 
$14,788 
6,163 
5,173 
5,883 
11,490 
40% penalty for a gross valuation misstatement pursuant to 
section 6662(h) for all years involved. 
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Unless otherwise indicated, all section. references are to the 
Internal Revenue Code in effect for the years in issue, and 
all Rule references are to the Tax Court Rules of Practice 
and Procedure. All dollar amounts are rounded to the nearest 
dollar. 
FINDINGS OF FACT 
Some of the facts are stipulated and are so found .. 
We incorporate by reference the stipulation of facts, the 
supplemental stipulation of facts, and the attached exhibits. 
Petitioner resided in Colorado when he filed his petition. 
On November 12, 1998, petitioner purchased a 67.51-
acre parcel of farmland in Boulder County, Colorado, from 
Kevin Hanley for $1,100,000. Mr. Hanley had purchased 
the property from David and Olivia Carter on December 21, 
1994. (*4) Two houses stood on the property when petitioner 
acquired it, of which one was derelict. In 1999 petitioner · 
demolished the derelict house with the intention of building 
a new home on the site. However, petitioner failed to obtain 
a demolition permit as required by Boulder County Land Use 
Code (Land Use Code) art. 3:3-lOO(b)(l)(c). Upon applying 
for a building permit to construct a new home, petitioner was 
informed that because his property consisted of less than 70 
acres, he would have to obtain approval from Boulder County 
to increase the property's building density. 
Petitioner engaged Gene Allen, a land use consultant working 
in Boulder County, to assist him in his dealings with the 
county. 2 Mr. Allen investigated several possible solutions 
to petitioner's problem. Ultimately Mr. Allen determined 
that petitioner had two options. The first option was to 
renew a Nonurban Planned Unit Development (NUPUD) 
proposal that the Carters had made when they owned of ' 
the property. 3 The Carters did not pursue their NUPUD 
(*Sl proposal, apparently in part because the acreage of 
the property was not sufficient to qualify for the NUPUD 
program. 4 The second option was to apply for approval to 
split the property into two lots (a lot split) and to obtain 
a subdivision exemption pursuant to. Land Use Code art. 
9:9-100, "Subdivision Exemptions." Subsection A of article 
9:9-100 provides that "The Board of County Commissioners . 
may grant exemptions from the definition of the terins 
'subdivision' and 'subdivided land' for any division of land 
or construction of apartments, condominiums or multifamily 
dwellings, if the Board determines that such a division is not 
within the purpose of Article 28, Title 30 of the Colorado 
Revised Statutes." Approval of a subdivision exemption is at 
the discretion of the board, and there are no set ·procedures 
regarding such approval. However, Mr. Allen, ori the ·basis 
of his long experience in land use planning, believed that 
not only could petitioner subdivide his property into two 
parcels, but if he so desired, [*6) petitioner could use the 
subdivision exemption process to sub~ivide the property into 
four separate parcels, similar to the Carter's NUPUD sketch 
plan. 
*2 Petitioner decided to pursue the second option: In 
either December 2000 or January 2001, petitioner filed an 
application with the Land Use Department for a subdivision 
exemption to subdivide the property into two lots. On 
January 16, 2001, Mr. Allen mailed a letter to the Boulder 
County Board of Commissioners summarizing petitioner's 
subdivision exemption request. The letter described the · 
property, its use as agricultural land, and petitioner's 
subdivision and building plan. The letter also explained why 
petitioner believed his request for a subdivision exemption 
should be approved. At this juncture, Mr. Allen did not raise 
the possibility of encumbering petitioner's property with a 
conservation easement. 
Following several meetings with Boulder County officials, 
none of whom were tax professionals, Mr: Allen modified 
petitioner's subdivision exe)llption request in a letter to the 
Boulder County Board of Commissioners dated January 
30, 2001. In the letter Mr. Allen raised the possibility 
of encumbering petitioner's property with a conservation 
easement. 
As stated before, the Pollard family intends to continue the 
use of the property for farming purposes. Accordingly, the 
application of (*7] a Conservation Easement will be given 
serious consideration, particularly on that area of the farm 
lying east of the Feeder Canal. 
Obviously, they will want to look at any conditions which 
might accompany the plans for Conservation Ease~ent. 
designation. These conditions and ·any possible financial 
considerations may be discussed while the application is 
in process. I believe that an agreement with reasonable 
conditions can be reached. 
A public hearing wi~h respect to petitioner's request. was 
scheduled for March 20, 2001. In preparation for the 
hearing, the county's Land Use Department staff prepared 
a memorandum regarding petition~r's subdivision exemption 
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request. After discussing the attributes of .the property and 
the Carters' previous, but abandoned, NUPUD proposal, the 
report concluded that because of the property's size, it did not 
qualify for the NUPUD program. 
The Land Use Department staff recommended that . 
petitioner's exemption request be denied. The memorandum 
stated: 
The Land Use staff finds that the 
application request can meet the 
general criteria for a subdivision 
exemption, as noted above. However, 
there are no specific criteria for lot 
splits in the Land Use Code. Therefore, 
the Land Use staff cannot recommend 
approval of this Exemption request. 
The memorandum further stated "that there would be a 
benefit to the county if the applicant grants a conservation 
easement for the property." The memorandum concluded 
that if the Boulder County Board of Commissioners chose 
to disregard [*8] the staffs recommendation 5 and approve 
the subdivision exemption request, the exemption should be 
subject to seven conditions. Condition 1 required that 
The applicant/owner shall dedicate 
a conservation easement to Boulder 
County for the subject property * * 
*. The conservation easement shall 
be reviewed and approved by County 
staff prior to recording the exemption 
plat documents. 
*3 The March 20, 2001, hearing was held before 
Commissioners Jana Mendez, Ronald K. Stewart, and Paul 
Danish. All three commissioners insisted that petitioner 
grant a conservation easement in favor of Boulder County 
before they would grant a subdivision exemption. Mr. 
Allen, representing petitioner, stated that petitioner was 
willing to grant a conservation easement on a relatively · 
small portion of the property without any cost to Boulder 
County. The commissioners considered this proposal to be 
insufficient. Commissioner Stewart stated that the exemption 
request would be worth approving only if the conservation 
easement encumbered the entire property. He noted that 
if the Boulder County Board of Commissioners approved 
petitioner's request for a subdivision exemption, petitioner 
would be receiving a benefit that no one else receives .. 
Thus, Commissioner Stewart believed there needed to .be 
some public benefit for the county's granting the requested 
subdivision exemption. At the hearing petitioner [*9] stated 
that if the grant of a conservation easement did not restrict 
his agricultural operations (the p~operty was a working hay 
farm), and if his request for exemption was approved, he 
likely would convey a conservation easement encumbering 
his entire property to the county inasmuch as he was not 
interested in developing the property. 
Commissioner Mendez observed that petitioner woul~ not 
be granting the conservation easement gratuitously since he 
would be receiving an increase in building density beyond 
that allowed by the Land Use Code. Mr. Allen agreed with· 
this observation. 
Commissioner Stewart observed that petitioner could receive 
certain tax benefits if a conservation easement were to be 
granted voluntarily and not as part of a subdivision exemption 
request. Commissioner Mendez suggested petitioner explore 
the financial and tax benefits of granting a conservation 
easement to the county. 6 
Petitioner replied to the commissioners' observations and 
suggestion with an oblique inquiry as to whether by granting 
a conservation easement, the Boulder County Board of 
Commissioners might be more agreeable to permitting a 
larger [*10) house to be constructed on the property. The 
commissioners then tabled petitioner's subdivision exemption 
request, pending their visit to the property. 
A second public hearing regarding petitioner's. exemption 
request was held on April 24, 2001, with Commissioners 
Mendez, Danish, and Stewart present. The commissioners 
stated that they had visited the property and that they had 
no objection to the construction of the new dwelling: But 
because there would be an increase in building density 
greater than that allowed by the Land Use Code, the 
commissioners felt that it was crucial for petitioner to convey 
a conservation easement to Boulder County. Commissioner 
Mendez emphasized that a voluntary contribution. of a 
conservation easement would be the preferable way to 
proceed because of the potential tax consequences to 
petitioner. Mr. Allen stated that petitioner would be willing 
to voluntarily contribute to Boulder County a conservation 
easement encumbering the entire property. Petitioner's 
agreement to granting a conservation easement to Boulder 
County was "the icing on the cake" that helped convince 
the county commissioners to approve petitioner's request. On 
June 21, 2001, the county commissioners adopted Resolution· 
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2001-52, approving petitioner's request for a subdivision 
exemption. The resolution made the subdivision exemption 
subject to a modified version of the conditions set forth in 
the Land Use Department's staff's recommendations. One . 
of the modifications (*11] was to revise Condition 1 ·to 
state that the county commissioners recognize petitioner's 
"voluntary offer" to. dedicate a conservation to Boulder 
·County. Condition 1 stated: 
*4 Boulder County recognizes the 
Applicant's commitment to dedicate 
a conservation easement to Boulder 
County for the Subject Property 
(including the two building lots 
approved herein, as agreed to by 
the Applicant). The conservation 
easement shall be reviewed and 
approved by County staff prior 
to recording the exemption plat 
documents. 
Resolution 2001-52 also stated that any development of the 
property was subject to Land Use Code requirements. 
The adoption of Resolution 2001-52 did not complete the 
subdivision exemption process. To complete the process, 
Resolution 2001-52, as well as the subdivision exemption 
plat, had to be filed with the Boulder County Clerk. Testifying 
at the trial of this case, Dale Case, the Director of Land 
Use, Boulder County Land Use Department, stated that 
had petitioner not met the Land Use Department's staff 
recommendations, including the requirement that he grant 
a conservation easement in favor of Boulder County, then 
following the usual procedure of the county, in all likelihood 
the resolution and the subdivision exe~ption plat would not 
have been recorded. 
In furtherance of petitioner's agreement to grant a 
comiervation easement to the county, on December 13, 
2001, petitioner and Boulder County entered into an (*12] 
"Agreement to Make Gift" (gift agreement) pursuant to which 
petitioner committed to granting two conservation easements 
to Bo'ulder County. The gift agreement committed petitioner 
to grant a conservation easement on a part of the property 
before December 31, 2001 (first conservation easement), and 
a second conservation easement on all of petitioner's property 
after January 1, 2003, but before January 31, 2003 (second 
conservation easement). On that same day, i.e. December 
13, 2001, petitioner conveyed the first conservation easement 
to Boulder County. The easement document explained that 
petitioner had received Boulder ·County's approval of a 
subdivision exemption to split his property into two parcels, 
one of 65.78 acres (parcel 1) and the other of 1.73 acres 
(parcel 2). Both petitioner and Boulder Cou~ty expressed 
their desire to enter into a conservation easement to preserve 
the natural features, beauty, and rural character of a 9 .88-
acre portion of parcel 1 (which the gift agreement referred 
to as parcel 1 a), by limiting the maxi?lum amount.of future 
development that could occur on parcel 1 a to that approved · 
by Resolution 2001-52. Both the gift agreement and the 
first conservation easement were recorded with the Boulder 
County Clerk on December20, 2001, and petitioner claimed . 
a charitable contribution deduction [*13] with respect to the 
first conservation easement on his 2001 Federal income tax 
return. 7 
Concurrent with the recording of the gift agreement and 
the first conservation easement, Boulder County recorded 
Resolution 2001-52 and the "Pollard Subdivision Exemption 
Plat", which depicted the split of petitioner's property into a 
65.78-acre parcel (parcel one) and a 1.73-acre parcel (parcel 
2). Pursuant to Resolution 2001-52, petitioner was granted 
permission to construct a single residential family home not 
to exceed 4,200 square feet on parcel 1. 
*5 On December 11, 2002, Greg Oxenfel.d of the Boulder 
County Land Use Department wrote a letter to petitioner 
reminding him that he was required to submit the second 
conservation easement for review and recordation as soon as 
possible after January 1, 2003, but before January 31, 2003, 
in accordance with the gift agreement and Resolution 2001-
52. Thereafter, petitioner submitted the second conservation 
easement to Boulder County, and it was recorded with the 
Boulder County Clerk on February 10, 2003. But before 
recording of the second conservation easement, on January 
24, 2003, petitioner executed a deed (*14] of trust with 
National City Mortgage Co., which resulted in the placing of 
a mortgage on parcel 2. That deed of trust was recorded on 
January 30, 2003. 
The second conservation easement superseded and replaced 
the first conservation easement, encumbering the entire 
67.51 acres of the property (i.e., both parcel 1 and parcel 
2). The second conservation easement restricted the use 
and development of the property to that allowed pursuant 
to Resolution 2001-52. The second conservation easement 
document stated that 
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Prior to the recordation of· this 
Easement, Grantor shall obtain the 
written and notarized agreement 
of any existing senior mortgagee 
or lienholder in Parcel Two to 
subordinate their interest in Parcel 
Two to the County's rights to retain and 
enforce this Easement for the purposes 
described herein. 
Petitioner did not subordinate the deed of trust to the 
second conservation Easement. Rather, petitioner informed 
the mortgage company of the existence of the second 
conservation easement. 
Petitioner engaged Franklin Roberts, an experienced certified 
general appraiser, to prepare an appraisal report with respect 
to the valuation of the property and the corresponding 
reduction of property value following petitioner's .grant of 
·the second conservation easement. Mr. Roberts prepared 
an appraisal r~port, dated January is; 2003, with respect 
to the valuation of the property as of December 30, 2002,. 
approximately one month before the second conservation 
[*15) easement was recorded. In the report Mr. Roberts, inter 
alia, thoroughly described the location and features of the 
property, attached a copy of the final draft of the second 
conservation easement document, stated that the method 
of valuation used was the before and after approach using 
comparable sales, stated that the donation of the conservation 
easement was expected to occur in January 2003, and opined 
that the value of the property before the easement grant was 
$1,617,500 and that after the grant of the second conservation · 
easement the value of the property was $567,650. Thus, Mr. 
Roberts determined the value of the second conservation 
easement to be $1,049,850. Petitioner reported this amount 
on his 2003 income tax return. Mr. Roberts died prior to the 
date of trial. 
Respondent introduced an appraisal report by his expert,· 
Gregory Berry. Mr. Berry opined that the value of the · 
unencumbered property was $1,938,000 and that after the 
grant of the second conservation easement, the value of the 
property was $1,810,000. Thus, Mr. Berry opined that the 
value of the second conservation easement was $128,000. 
*6 Petitioner timely filed his 2003 Federal income tax 
return. Attached to his return was a Form 8283, Noncash 
Charitable Contributions, reporting a noncash charitable 
contribution Of $1,049,850 arising from petitioner's grant of 
the second conservation easement. Because of the limitations 
of section l 70(b )( 1 )(B), [*16) petitioner claimed charitable 
contribution deductions on his Federal income tax returns 
from 2004 through 2007, as described supra note 1. 8 
No representative of Boulder County signed the donee portion 
of the Form 8283 attached to petitioner's 2003 Federal income 
tax return. Rather, petitioner attached an email addressed to 
him from a legal assistant at the law firm of Grant, Grant & 
Gorian LLP. In that email the legal assistant stated: 
The previous information we have used if Boulder County 
will not sign the donee portion of form 8283 is as follows: 
The IRS states in it's [sic] instructions to Form 8283 that 
if it is impossible to obtain the Donee's signature on the 
Appraisal Summary, the deduction will not be disallowed 
if a detailed explanation is attached to Form 8283 as to why 
it is impossible to obtain a signature on page 2 of Form 
8283 by a responsible person for the Donee. 
On Form 8283 where the donee signature is requested~ 
the tax payer should write in "See Statement Attach.ed". 
Attached is a sample Statement in ·a word format. In 
addition you will need to attach copies of docume~tation 
·· verifying the transfer as well as a copy of the Appraisal 
summary. 
Petitioner did not attach the recommended statement to his 
2003 Federal income tax return. 
[*17) OPINION 
I. Introduction 
Section l 70(a)(l) provides that a deduction for a charitable 
contribution is allowed only if the contribution is verified 
under regulations prescribed by the Secretary. Although 
section l 70(.t)(3) generally does not permit a deduction for a 
contribution of an interest in property consisting of less than 
the donor's entire interest in that property, section 170(.t)(3) 
(B)(iii) provides an exception for a "qualified conservation 
contribution". A qualified conservation contribution is a 
contribution of(l) a "qualified real property interest", (2) to a 
"qualified organization", (3) which is made "exclusively for 
conservation purposes". Sec. l 70(h)(l). For the donation to 
be deductible, the conservation purpose must be protected in 
perpetuity. Sec. J 70(h)(5); sec. l.l 70A-14(a), Income Tax 
Regs. 
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Respondent challenges petitioner's deduction on several 
grounds, asserting: ( 1) the second conservation easement was 
not a charitable contribution or gift as required by section 
170( c) in that it was part of a quid pro quo arrangement · 
by which petitioner granted the conservation easement in 
exchange for the granting of his subdivision exemption 
request by Boulder County; (2) petitioner failed to acquire 
a·contemporaneous written acknowledgment from the donee 
organization (i.e., Boulder County) as required by section 
ensure that the payor's primary purpose is to assist the 
charity and not to secure some benefit personal to the 
payor.' " Christiansen v. Commissioner, 843 F .2d 418, 420 
· (10th Cir.1988) (quoting Graham v. Commissioner, 822 
F.2d 844, 848 (9th Cir.1987), ajj'g 83 T.C. 575, 1984 WL 
15619 (1984), ajj'd sub nom. Hernandez v. Commissif?ner, 
490 U.S. 680, 109 S.Ct. 2136, 104 L.Ed.2d 766 (1989)). 
The consideration received by the taxpayer need not be . 
financial. 
'.,._ 
l 70(t)(8)(A); (3) petitioner's [*18] appraisal was not a 
"qualified appraisal" as required by the Deficit Reduction Act 
of 1984, Pub.L. No. 98-369, sec. 155(a), 98 Stat. at 691, 
and by section 1.170A-13(c), Income Tax Regs.; and (4) the 
val~e of the easement as determined in petitioner's appraisal 
was overstated. Because we find that the conservation 
easement petitioner granted to Boulder County was a quid 
pro quo exchange for Boulder County's granting petitioner's 
subdivision exemption request, the grant of the easement 
does not qualify as charitable contribution or gift pursuant' 
to section 170(a). Hence, we need not address any of the . 
other grounds respondent asserted in disallowing petitioner 
the claimed charitable contribution deduction. 
(1) (2) (3) In determining whether a payment is a 
II. Deductibility of the Conservation Easement 
*7 Section 170( c) defines a charitable contribution as 
a contribution or gift to or for the use of various 
specified entities or other types of entities for certain 
approved purposes. In reviewing the legislative history of the 
contribution or gift limitation, the Supreme Court noted: · 
that Congress intended to differentiate between unrequited 
payments to qualified recipients and payments made to 
such recipients in return for goods or services. Only the 
former were deemed deductible. The House and Senate 
Reports on the 1954 tax bill, for example, both define 
"gifts" as payments "made with no expectation of a 
financial return commensurate with the amount of the gift." 
[*19) Hernandez v. Commissioner, 490 U.S. 680, 690, 109 
s:ct. 2136, 104 L.Ed.2d 766 (1989) (quoting S. Rept. No. 
83-1622, at 196 (1954) and R.R. Rept. No. 83-1337, at 
A44 (1954)). The Supreme Court stressed that " ' [t]he 
sine qua non of a charitable coi:itribution is a transfer of 
money or property without adequate consideration.' " Id. 
at 691 (quoting United States v. Am. Bar Endowment, 477 . 
U.S. 105, 118, 106 S.Ct. 2426, 91 L.Ed.2d 89 (1986)); see 
also sec. 1.l 70Al(h), Income Tax Regs. 9 The Court of 
Appeals for the Tenth Circuit elaborated that" 'a charitable 
gift or contribution must be a payment made for detached 
and disinterested motives. This formulation is designed to 
contribution or a gift, the relevant inquiry is whether the 
transaction in which the payment is involved is structured 
as a quid pro quo exchange. Hernandez v. Commissioner, 
490 U.S. at 701-702. In ascertaining whether a given 
payment was made with the expectation of any quid pro quo, 
courts as well as the Commissioner examine the external 
features of the transaction in question. This avoids the 
need to conduct an imprecise inquiry into· the i;notivations 
of individual taxpayers. Id . at 690-691; Christiansen v. 
Commissioner, 843 F.2d at 420. If it is understood that 
the taxpayer's contribution will not pass to the recipient 
unless the taxpayer receives a specific benefit in return, 
and if the taxpayer cannot receive such benefit unless he 
makes the required contribution, then the transaction does not 
qualify for the section 170 charitable contribution deduction. 
Graham v. Commissioner, 822 F.2d at 849; see Christiansen 
v. Commissione1~ 843 F.2d at 420-421. 
[4] The external features of the transaction herein 
demonstrate that petitioner's granting of both the first and 
second conservation easements to Boulder County was part 
of a quid pro quo exchange for Boulqer County's approving · 
his (*21) subdivision exemption request. It is also clear 
that Boulder County's approval of his subdivision exemption 
request was a substantial benefit to petitioner. Petitioner 
first raised the idea of placing a conservation easement 
on his property following a meeting with Boulder County 
officials regarding his subdivision exemption request. When 
the Land Use staff issued its report, the staff recommended 
against granting petitioner's subdivision exemption request, 
but the report stated that the approval of the request could 
be justified if he granted a conservation easement to the 
county. At the first hearing before the Boulder County 
Board of Commissioners, petitioner initially declined to 
grant a conservation easement over his entire property, but 
he ultimately agreed to do so when the Commissioners 
insisted on it. Indeed, Commissioner Stewart stated that 
petitioner's subdivision exemption request would be worth 
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approving only if the conservation easement encumbered 
the entire property. Commissioner Stewart stated that if the 
commissioners granted petitioner's subdivision exemption 
request, petitioner would receive a benefit that had not been 
granted to other residents of the county'. At the followup 
hearing, the commissioners reemphasized their view that the 
granting of a conservation easement was a critical factor with 
respect to their granting petitioner's subdivision exemption · 
request. Although petitioner's conservation easement grant to 
Bou.lder County was not the sole [*22) factor influencing the 
decision of the commissioners, it was "the icing on the cake". 
*8 Petitioner argues that no quid pro quo arrangement 
existed. He asserts that the approval of his subdivision 
exemption request "was virtually guaranteed" and therefore 
there was no need for any such arrangement. Petitioner further 
argues that the property previously had two residences on 
it and the Boulder County Board of Commissioners had 
previously given preliminary approval to a sketch plan for 
four building lots on the property. Moreover, petitioner points 
out that the Land Use Code sections governing subdivision 
exemptions do not require an applicant to grant a conservation 
easement. Finally, petitioner notes that all of the documents 
relating to the granting of the second conservation easement 
refer to it as· a gift. We are not persuaded by petitioner's 
arguments. 
Petitioner's subdivision exemption request was far from 
being "virtually guaranteed"; we are of the opinion that 
it had little chance of being granted. without petitioner's 
promise to grant a conservation easement to Boulder 
County. Indeed, the Land Use staff recommended that the . 
subdivision exemption request be rejected unless petitioner 
granted a conservation easement. Further, the commissioners 
were unanimous in their insistence that petitioner grant a 
conservation easement before they would consider granting 
his subdivision [*23) exemption request. And finally, when 
the subdivision exemption was granted? Resolution 2001-52 
contained a requirement that petitioner grant Boulder County 
two conservation easements, one in December 2001 and the 
other no later than January 31, 2003. 
Although the property . previously had two dwellings, 
petitioner presented no evidence as to whether those 
dwellings were legally constructed or whether there were 
special circumstances surrounding their construction. And 
we are mindful that, as Mr. Allen noted, petitioner did not 
qualify for the NUPUD program, thus closing that avenue as 
a possibility. IO Nor was petitioner entitled to construct two 
residences on the property as a matter of right, which is the 
reason he began his efforts to acquire a subdivision exemption 
from Boulder County. 
Petitioner appears to have treated the granting of a 
conservation easement as a bargaining chip. At the first 
hearing, petitioner offered a conservation easement over 
part of the property. When. this proposal was not accepted, 
he agreed, in principle, to grant an easement to Boulder 
County encumbering the whole property. At the second 
hearing, petitioner again offered to grant a conservation 
[*24) easement, but he asked the Board whether they would 
consider permitting him to construct a larger house. 
We are mindful, as petitioner points out, that the Land Use 
Code does not require the grant of a conservation easement 
before a subdivision exemption request is granted. And we 
note that Commissioner Stewart wrote a letter to petitioner on 
May 1, 2008, stating that to the best of his recollection, he 
did not require petitioner to grant a conservation easement}n 
exchange for the subdivision exemption. But the. statements 
of the Boulder County Board of Commissioners during 
the course of the two public hearings were such that we 
are of the opinion the Commissioners would not. have 
been inclined to grant petitioner's subdivision exemption · 
request had he not granted a conservation easement to the 
county. Moreover, the f!lct that Resolution 2001-52 and 
the Pollard Subdivision Exemption Plat were not recorded 
until after petitioner executed the gif.'t agreement, in which 
he granted the second conservation easement, buttress our 
conclusion that the two transactions were connected. In sum, 
petitioner did not convey the second conservation easement 
for detached and disinterested motives but rather to secure 
a personal benefit. Consequently, we sustain respondent's 
determination that petitioner's grant to Boulder County of 
the second conservation [*25) easement does not constitute 
a charitable contribution. See Christiansen v. Commissioner, 
843 F.2d at 420. 
III. Penalties 
A. Introduction 
*9 [5) Section 6662 imposes an accuracy-related penalty 
of 20% on an underpayment of tax attributable to, inter 
alia, (1) negligence or disregard of rules or regulations; (2) 
any substantial understatement of income tax; ·or (3) any 
substantial valuation misstatement. Secs. 6662(a) and (b)(l), 
(2), and (3). If any part of the underpayment is attributable 
to a gross valuation misstatement, the penalty is increased 
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from 20% to 40% .. sec. 6662(h). Only one accuracy-related 
penalty may be imposed with respect to any given portion 
of an underpayment, even if that portion is attributable to 
more than one of the types of misconduct identified in section ' 
6662(b). Jaroffv. Commissioner, T.C. Memo.2004-276; sec. 
1.6662-2(c), Income Tax Regs. 
B. Gross Valuation Misstatement 
Respondent asserts that there is a gross valul;ltion 
misstatement for each of petitioner's tax years. Respondent 
raised this argument in his amendment to answer; ,· 
consequently respondent bears the burden of proof. See Rule 
142(a). A gross valuation misstatement occurs ifthe value or 
adjusted basis of the property [*26) claimed on any return 
is 400% or more of the correct amount of such valuation or 
adjusted gross basis. Sec. 6662(h)(2). 11 
Petitioner reported the value of the second conservation· 
easement to be $1,049,850 on his 2003 income tax return. 
This amount exceeds 400% of the value (i.e., $128,000) now 
asserted by respondent. 
Pursuant to section 6664(c)(2) the gross valuation 
misstatement penalty does not apply if (A) the claimed value 
of the property was based on a "qualified appraisal" made by a 
"qualified appraiser" and (B) in addition to obtaining such an 
appraisal, the taxpayer made a good-faith investigation of the . 
value of the contributed property. Additionally, the generally 
applicable rules concerning reasonable cause and good faith, 
discussed infra pp. 29-30, apply. See Whitehouse Hotel Ltd. 
P'ship v. Commissioner, 139 T.C. --, --, (slip op. at 
76) (Oct. 23, 2012). Respondent does not challenge that Mr. 
Roberts was a "qua,lified [*27) appraiser". Respondent does, 
however, challenge that Mr. Roberts' appraisal report was not 
a "qualified appraisal". In this regard, respondent failed to 
meet his burden of proof. 
[ 6) . Respondent asserts that Mr. Roberts' appraisal report (1) 
was made more than 60 days before the grant of the second 
conservation easement; (2) does not describe the property; (3) 
does not contain the expected date of contribution; ( 4) does 
not contain the terms of the second conservation easement; (5) 
does not include the appraised fair market value of the second 
conservation easement on the expected date of contribution; 
and (6) does not provide the method of valuation Mr. Roberts 
useci in that the report does not adequately identify the highest 
and best use of the property. We have reviewed Mr. Roberts' 
appraisal; and on the basis of our review of the appraisal 
report as described supra p. 15, we find that the appraisal 
report complies with the requirements of section 1.170-13( c ), 
Income Tax Regs. 
*10 We are especially concerned with respondent's assertion 
that the appraisal report is defective because it did not identify 
the method of valuation Mr. Roberts used. Respondent's 
argues that Mr. Roberts unrealistically assumed that the 
property could be subdivided into four parcels and if the 
valuation is based on an unrealistic assumption, there is no 
method of valuation. We disagree with [*28) respondent's 
argument. Section l .170A- l 3( c )(3)(ii)(J), Income Tax Regs:, 
requires that the appraisal report merely identify the valuation 
method used and state the basis for the valuation. Mr. 
Roberts' appraisal did both. The appraisal report identified 
the valuation therein as being the before and after method, 
which is a recognized method of valuation. See.Hilborn v .. 
Commissioner, 85 T.C. 677, 688, 1985 WL 15406 (1985). 
Further, the report stated the following as the basis for the 
valuation: (1) the property unencumbered "had the potential 
for subdivision to four parcels via a prior approval from 
Boulder County", which was exactly what Mr. Allen, an 
expert in land use, stated at trial, see supra pp. 5-6, and (2) the 
granting of the easement "will negate all potential for using 
the subject land in any mariner of subdivision and limits the 
structures which can be constructed on the site." In essence, 
respondent's argument goes to the reliability of the valuation 
determined in the report, not whether the report identified a 
method of valuation or the basis for the valuation. 
[7] We further find that petitioner, in addition to obtaining 
Mr. Roberts' appraisal, made a good-faith investigation of 
the value of the contributed propelfy. Indeed, petitioner 
credibly testified that he consulted with Mr. Allen, reviewed 
the Boulder County Web site to determine the value of 
comparable farms, and after doing so was of the opinion that 
Mr. Roberts' value was conservative. [*29) In conclusion, we 
hold that petitioner satisfies the section 6664(c)(2) reasonable 
cause exception for underpayments related to the section 
6662(h) gross valuation misstatement penalty. 
C. Substantial Understatement of Income Tax 
[8] [9] A section 6662(b )(2) understatement of income 
tax is substantial if it exceeds the greater of 10% ~f 
the tax required to be shown on the income tax return 
or $5,000. Sec. 6662(d)(l)(A). Under section 7491(c), the 
Commissioner bears the burden of production with respect 
to the liability of an individual for any penalty. To meet 
his burden of production, the Commissioner must present 
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sufficient evidence to indicate that it is appropriate to impose 
the relevant penalty. See Higbee v. Commissioner, 116 T.C. 
438, 446, 2001 WL 617230 (2001). If the Commissioner 
meets his burden, the taxpayer then bears the burden of 
proving the Commissioner's determinations incorrect. Rule 
142(a)(l); Welch v. Helvering, 290 U.S. 111, 115, 54 S.Ct. 8, 
78 L.Ed. 212 (1933). 
contributed for the express purpose of encouraging Boulder 
County to grant petitioner a subdivision exemption. Indeed, it 
would be unreasonable for us to believe that anyone involved 
in this transaction (i.e., petitioner, his advisers, and the 
county commissioners) believed that there was an unrequited 
contribution. . 
None of the individuals that petitioner relied upon in 
. .;., 
[10] [11] In general, the accuracy-related penalty. does connection with his grant of the second conservation · > ;<._: 
not apply to any portion of an underpayment of tax if it is easement to Boulder County were tax professionals. Mr. 
shown that there was reasonable cause for such portion and 
that the taxpayer acted in good faith. Sec. 6664(c)(l). The 
determination of whether a taxpayer acted with reasonable 
cause and in good faith is made on a caseby-case basis, taking 
into account all of the pertinent facts and circumstances. [*30] · 
Sec. l.6664-4(b)(l), Income Tax Regs. Generally, the most 
important factor is the extent of the taxpayer's effort to assess 
his or her proper tax liability. Id. Reliance on professional 
advice may constitute reasonable cause and good faith, but 
"it must be established that the reliance was reasonable ." 
Freytag'" Commissioner, 89 T.C. 849, 888, 1987WL45307, 
ajJ 'don another issue, 904 F.2d 1011 (5th Cir.1990), affd, 
501 U.S. 868, Ill S.Ct. 2631, I°l5 L.Ed.2d 764 (1991). 
We have previously held that the taxpayer must satisfy a 
three-prong test to be found to have reasonably relied on 
professional advice to negate a section 6662(a) accuracy-
related penalty: (1) the adviser was a competent professional 
who had sufficient experience to justify the reliance; (2) 
the taxpayer provided necessary and accurate information 
to the adviser; and. (3) the taxpayer a~tually relied in good 
faith on the adviser's_judgment. Neonatology Assocs., P.A. v. 
Commissioner, 115 T.C. 43, 99, 2000 WL 1048512 (2000), 
affd, 299 F.3d 221 (3d Cir.2002); Dunlap v. Commissioner, 
T.C. Memo.2012-126. 
*11 Respondent has met his burden of production with 
respect to the section 6662(a) substantial understatement 
penalty. As demonstrated supra, petitioner had substantial 
understatements of income tax for his 2003, 2004, 2005, 
2006, and 2007 tax years because the contribution of the 
second conservation easement did not meet the requirements · 
of section 170 (i.e., it was part of a quid pro quo arrangement). 
(12] (*31] Petitioner does not qualify for the section 
6664(c)(l) reasonable. cause exception. He did not act with 
reasonable cause and in good faith with respect to the 
second conservation easement. The evidence produced at trial 
demonstrates that all of the parties involved in the second 
conservation easement understood that the easement was 
Allen was an expert in land use, not taxation. Petitioner's 
attorney, Cameron Grant, did not practice in the area of 
tax. And the Boulder County officials with whom petitioner . 
consulted, e.g., the county commissioners and Barbara 
Andrews, the Boulder County attorn~y, did not provide 
him with dispassionate tax advice; rather, their goal was to 
complete the donation of the second conservation easement 
to Boulder County. 
(13] Petitioner's income tax returns were prepared by 
a C.P.A., but the record is devoid .of any evidence that 
the C.P.A. knew that the conveyance of the second [*32] 
conservation easement to Boulder County was part of a quid 
pro quo arrangement. The C.P.A. did not testify. And it is 
a well-established rule that' the failure of a litigant to elicit 
testimony of another person gives rise to a presumption that 
if produced the testimon~ of that other person would be 
unfavorable to the litigant's case. This is especially true if, 
as here, the litigant (i.e., petitioner) h~s the burden of proof. 
Wichita Terminal Elevator Co. v. Commissioner, 6 T.C. 1158, 
1165, 1946 WL 298 (1946), affd, 162 F.2d 513 (1947). To 
conclude, we sustain respondent's determination to impose 
the section 6662(a) accuracy-related penalty in this case. 
(*33] In reaching our holdings herein, we have considered 
all arguments made, and, to the extent not discussed supra, 
we conclude they are moot, irrelevant, or without merit. To 
reflect the foregoing, 
Decision will be entered for respondent with· respect to 
the deficiencies in income tax and the section .6662(a) 
substantial understatement p?nalties for 2003, 2004, 2005, 
2006, and 2007 and for petitioner with respect to the 
section 6662(h) gross valuation misstatement penalties for 
the aforementioned years. 
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Parallel Citations 
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Footnotes 
1 Petitioner asserts the value of the easement is $1,049,850 and claimed charitable contribution deductions of $211,261 for 2003, 
$93,380 for 2004, $73,303 for 2005, $89,132 for 2006, and $173,403 for 2007 after application of the percentage limitation under .. 
sec. 170(b )(I). Respondent now concedes the easement had value but asserts that the value was not more than $128,000. 
2 Mr. Allen had previously served as land use planning director for five different counties and cities in Colorado,. including Boulder 
County. He was a widely respected expert in land use' in the State. However, Mr. Allen was not a tax professional. 
3 The Carters applied for an NUPUD that'would have subdivided the property into four lots. The NUPUD approval process consists 
of three steps. The first step is to submit a sketch plan. The Carters submitted their four-lot sketch plan, and on December 20, 1994, 
the Boulder County Board of Commissioners conditionally approved the sketch plan. A sketch plan approval is valid for one year; 
thus, the Carters' approved sketch plan expired on December 20, 1995. The approval was granted under the mistaken assumption 
that the property consisted of 70 acres. 
4 We are mindful that the Boulder County Land Use Code art. 6:6-800(A) provides: "Before the Board of Coµnty Commissioners may 
approve an NUPUD * * * the applicant shall agree to grant to Boulder County a conservation easement in gross". 
5 The Boulder County Board of Commissioners was not bouqd to accept the Land Use Department's staff's recommendations. 
6 The record does not establish whether any county commissioner was a tax professional. 
7 Respondent did not challenge petitioner's 2001 charitable contribution deduction arising from the first conservation easement. 
8 Petitioner filed a joint Federal income tax return for 2003 and 2004 with his wife, Jennifer. Petitioner and Jennifer Pollard divorced 
in 2005. Petitioner claimed "single" as the filing status for his 2005, 2006, and 2007 income tax returns. Because respondent granted 
Jennifer Pollard innocent spouse relief for years 2003 and 2004, she was not included as a taxpayer on either of the two notices of 
deficiency issued to petitioner. 
9 We note that in a case where a taxpayer receives ·consideration for a contribution, the taxpayer may still deduct as a charitable 
contribution the amount that exceeds the fair market value of the goods or services the grantee organization provides in exchange 
for the contribution. However, the burden is on the taxpayer to make this showing. Sec. l. l 70A-I (h)(I) and (2), Income Tax Regs. 
Petitioner has not established that the value of the conservati~n easement exceeded the value of the subdivision exemption granted to 
him. [*20) Medical, educational, scientific, religious, or other benefits can be consideration that' vitiates charitable intent. Hernandez 
v. Commissioner, 819 F.2d 1212, 1217 (!st Cir.1987), affd, 490 U.S. 680, 109 S.Ct. 2136, I 04 L.Ed.2d 766 (1989). 
10 · Even if petitioner qualified for an NUPUD, Land Code art. 6:6-800(A) requires that the recipient of an NUPUD grant a conservation 
easement in favor of Boulder County. See supra note 4. That would be the epitome of a quid pro quo exchange. 
11 For returns filed after August 17, 2006, the applicable percentage in sec. 6662(h)(2)(A)(i) was changed from 400% to 200%. See 
Pension Protection Act of2006(PPA), Pub.L. No. 109-280, sec. I 2 I 9(a)(2)(A), 120 Stat. at 1083. However; the change in percentage 
does not affect this case because the penalty for a gross valuation misstatement applies to any portion of an underpayment for the 
year to which a deduction is carried that is attributable to a gross valuation misstatement for the year in which the carryover of the 
deduction arises. Sec. l.6662-5(c), Income Tax Regs. Similarly, for returns filed after August 17, 2006, the applicable percentage 
with respect to the substantial valuation misstatement pe.nalty of sec. 6662(e)(l)(A) was changed from 200% to 150%. See PPA sec. 
1219(a)(l)(A), 120 Stat. at 1083. 
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GEOFFREY M. WARDLE, being first duly sworn upon oath, deposes and states: 
1. I am one of the above-named Defendants and, at all times relevant to this lawsuit, was 
an attorney with the Defendant law firm Hawley, Troxell, Ennis & Hawley. I base this Affidavit on 
my personal knowledge and belief. 
2. In 2004 or 2005, after a proposed sale of the property fell tluough, Walter Minnick 
decided to dev~lop the property now known as the Showy Phlox Estates subdivision. In the process 
of developing that subdivision, Mr. Minnick contacted me and others at my fim1, from time to tinie, 
seeking assistance with project-specific tasks related to the development of the Showy Phlox 
property. 
3. Mr. Minnick was a sophisticated client and a former attorney,. He expressed a 
preference for performing a lot of his own legal work. In addition, he took the lead with us, defining 
the scope of the work he wanted performed. 
4. I am a real estate lawyer. The services I provided in relation to the Showy Phlox 
subdivision related to ensuring the subdivision application satisfied the applicable local land use, 
zoning, and entitlement requirements defined by Ada County and the Ada County Highway District. 
The Conservation Easement was just one aspect of the subdivision entitlement process. 
5. Mr. Minnick took the lead role in drafting the Conservation Easement. When I was 
provided a draft of this Conservation Easement, I learned that Mr. Minnick himself had discussed 
and negotiated the initial draft of this document with counsel at the Givens Pursley law firm, who 
represented the Land Trust of Treasure Valley. When I reviewed the Conservation Easement, ri1y 
focus was to ensure that the Conservation Easement met the local land use requirements, including 
the conditions of preliminary plat approval adopted by the the Ada County Planning and Zoning 
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Commission and the Board of Ada County Commissioners. I did not review the Conservation 
Easement for tax purposes. 
6. Mr. Minnick never told me he planned to claim the Conservation Easement as a tax 
deduction, and I never conceived of the Conservation Easement as a gift. Rather, it was required as 
a condition of preliminary plat approval. 
7. In the preparation of the Conservation Easement and prior to its execution and 
recording, Mr. Minnick never asked for nor received tax advice from me or any one else at my law 
fim1 in relation to the creation of the Conservation Easement. 
Dated this l'~ of September, 2013. 
SUBSCRIBED and SWORN to before me this JlL day of September, 2013. 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this~ day of September, 2013, she caused to be served a trne and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 8.3701-1743 
[ ] y..s. Mail 
[ v(Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[vfEmail 
AFFIDAVIT OF GEOFFREY M. WARDLE IN SUPPORT OF DEFENDANTS' MEMORANDUM IN 
OPPOSITION TO PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 4 
000653
-- --· 
John J. Janis [ISB No .3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
5.37 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: 208.343.7510 
Facsimile: 208.342.2927 
Email: jjanis@hepworthlaw.com 
Attorneys for Defendants 
--~-2?-:<"7J',,,,/ NO.- FILE::> 2 () A.M.----P ..M. 
SEP 1 8 2013 
CHRiSTOPHER D. RICH, Clerk 
By JERI HEATON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. ) 
LIENHART MINNICK, husband and wife, ) 
) 
Plaintiffs, ) 
) 
vs. ) 
) 
HAWLEY TROXELL ENNIS AND ) 
HAWLEY, LLP, an Idaho limited liability ) 
partnership, GEOFFREY M. WARDLE, ) 
individually and DOES A through F, ) 
individually, ) 
) 
Defendants. ) 
) 
~~~~~~~~~~~~~~) 
STATE OF IDAHO ) 
) 
County of Ada ) 
Case No. CV OC 1210339 
AFFIDAVIT OF BRIAN BALLARD IN 
SUPPORT OF DEFENDANTS' 
MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
AFFIDAVIT OF BRIAN BALLARD IN SUPPORT OF DEFENDANTS' 
MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT - 1 
[)ORIGINAL 
05183.0083.6040917.1 
000654
BRIAN BALLARD, being first duly sworn upon oath, deposes and states: 
1. I am an attorney with the Defendant law firm Hawley, Troxell, Ennis & Hawley 
and had a working relationship with Plaintiff. I base this Affidavit on my personal knowledge 
and belief. 
2. Mr. Minnick and I were also personal acquaintances. At Mr. Minnick's request, I 
supported him in his political aspirations, attended and co-hosted fund raisers, contributed to his 
many requests for political contributions, and was invited to serve on an advisory committee 
while he was in Congress (which invitation I did not accept). I also base this Affidavit on my 
personal knowledge and belief gained from such personal acquaintance. 
3. Between 2004 and 2011, our law firm assisted Mr. Minnick with a host of project-
specific tasks associated with the property now known as the Showy Phlox subdivision. 
4. My involvement was initially related to Mr. Minnick's attempted sale of Showy 
Phlox property to a neighbor, pursuant to a Real Estate Purchase and Sale Agreement, originally 
drafted by the neighbor's attorney. Specifically, in 2004, I opened a client matter number for 
that purpose. The sale did not materialize and Mr. Minnick then decided that he would develop 
the property, and that he would develop it himself. Thereafter, my involvement dealt with real 
estate matters related to the development of the Showy Phlox, such as roadway and CCR issues. 
I attended a few cqnferences with Mr. Minnick and/or Geoff Wardle, an attorney with Hawley 
Troxell, who took over and assumed responsibility for the matter as related to the development 
of Showy Phlox. After Mr. Wardle took over, I had diminishing and then no direct involvement 
with the Showy Phlox matter. 
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5. In my opinion, Mr. Minnick was, and is, a sophisticated businessman. I 
understood that he had obtained a law degree from Harvard, and that he had been a very 
successful businessman. He made his success in private business a key campaign point. He took 
a lead role in providing his own legal work, and either did a lot of such work himself or through 
his assistant, Patty Stiburek. In my opinion, Mr. Minnick was not and is not a passive client, 
and, when presented with any number of agreements and instruments requiring his signature, he 
knows to read and understand the documents he signs. 
6. In the process of developing the Showy Phlox property, Mr. Minnick contacted 
me or others at my firm from time to time on project-specific tasks. Defendants' primary focus 
was to ensure that the Showy Phlox subdivision satisfied all the local land use, zoning, and 
entitlement requirements defined by Ada County. 
7. Mr. Minnick defined the scope of our relationship. He called our firm only when 
he needed and wanted legal assistance on a particular topic. He always made it clear that he 
wanted us to limit ourselves and our time. He made it particularly clear to me that he did not 
want to run up legal fees and that we did not have carte blanche to provide legal assistance ... we 
were to provide legal work only when he specifically directed. 
8. At no time did Mr. Minnick tell me that the firm was to concern itself with the 
Conservation Easement, or that he was relying on the firm for advice with respect his tax 
strategy for same, or that the firm was to provide legal services related to that tax strategy. 
9. As mentioned previously, in my dealings with Mr. Minnick over the years, he 
repeatedly limited the firm's role, requested discounts for services rendered for which he claimed 
he did not expressly request or that he found too costly, often tried to perform his own legal work 
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(either himself or through Ms. Stiburek), and failed to keep us fully informed and up to date with 
of activities he was independently pursuing. It is my opinion, that he did this as a strategy to 
keep his legal fees as small as possible, with the belief that he could attend to a lot of the legal 
matters himself. 
DATED THIS ~day of September, 2013. 
STATE OF IDAHO ) 
) SS. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this -1!i!'ctay of September, 2013. 
Name: cr!t::J~ 
Residing at G \ l 
My commission exp 4=&.-{ Cf 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~day of September, 2013, I caused to be served a 
true copy of the foregoing AFFIDAVIT OF BRIAN BALLARD IN SUPPORT OF 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT by the method indicated below, and addressed to each of 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 174.3 
g l)IS. Mail, Postage Prepaid 
Q)Hand Delivered 
D 9ver~ight Mail 
4JIE-ma1l 
Boise, ID 83701-1743 D Telecopy 
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Facsimile: (208) 345-3319 
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Case No. CV OC 1210339 
PLAINTIFFS' MEMORANDUM 
IN RESPONSE TO DEFENDANTS' 
MOTION FOR 
SUMMARY JUDGMENT 
INTRODUCTION 
On August 8, 2013, the Defendants filed a Motion for Summary Judgment seeking 
dismissal of Plaintiffs' Complaint on the sole ground that the action is barred by the two year 
statute of limitation in Idaho Code, Section 5-219(4). This Memorandum presents Plaintiffs' 
I 
response. 
On August 16, 2013, Plaintiff also filed a Motion for Partial Summary Judgment which, 
in part, seeks dismissal of Defendants' statute of limitations affirmative defense. That portion of 
the Plaintiffs' memorandum supporting dismissal of the limitations defense substantially 
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addresses the factual considerations and legal authorities raised by the Defendants' motion, as 
well. Accordingly, in response and opposition to Defendants' summary judgment request, 
Plaintiffs hereby incorporate the statute of limitations portion of its prior memorandum. (See, Pl; 
Memo in Support, at 13-27) 
There are, however, several matters presented by Defendants' motion which warrant 
additional response or elaboration. These matters are addressed, below. 
DISPUTED FACTUAL ISSUES 
The material facts that have a direct bearing upon Defendants' statute of limitations 
defense are very limited; mostly, having to do with the dates and substance of particular 
challenges to the Plaintiffs' charitable deductions by the Internal Revenue Service (IRS), various 
proceedings before the U.S. Tax Court and the Tax Court's decision to deny the deductions for a 
single reason attributable to Defendants' negligence. As far as we know, these material facts are 
beyond dispute. Nonetheless, the Defendants' memorandum presents a host of representations as 
if undisputed, on matters which are immaterial to their motion. 
Plaintiffs have no desire to engage in a debate over contentions that are inconsequential 
to Defendants' limitations defense. But, many of Defendants' representations of purported facts 
are clearly in dispute or unsupported by the Defendants' citations. Thus, expecting that 
Defendants will try to rely on its version of the facts at some point, perhaps in response to 
Plaintiffs' summary judgment request or in another context, we are compelled to offer a 
response. 
To begin with, by way of "Introduction" to its supporting memorandum, the Defendants 
provide their characterization of the Plaintiffs' case without a single citation to any record. (Id. 
at 2-4) Among other things, they contend the Minnicks claimed the Showy Phlox conservation 
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easement as a tax deduction "without consulting a tax professional," that the IRS has "assessed 
the Minnicks with both a tax deficiency as well as accuracy-related penalties," that it is 
undisputed Defendants provided no tax advice to the Minnicks, that there is nothing beyond Walt 
Minnick's statements indicating the Plaintiffs intended to claim the easement as a charitable 
deduction and that the structure of the real estate transaction "is wholly inconsistent" with 
claiming the easement as a gift. In the context of summary judgment, Plaintiff need not offer an 
item by item rebuttal to any representations for which the Defendants have failed to provide 
evidentiary support. Nonetheless, to be clear, Plaintiffs dispute the foregoing contentions, as 
well as all other similarly unsupported statements which the Defendants represent as fact. 
Next, the Court should exercise caution in relying on the Defendants' citations to 
documents of record purportedly corroborating their representations. There are no affidavits 
from anyone associated with the Defendant law firm offered in support of Defendants' motion. 
Indeed, the only testimonial evidence relied upon is an affidavit from defense counsel merely 
identifying various documents as exhibits without attesting to any personal knowledge regarding 
the contents of such documents. (See, Pfisterer Aff.) 
For example, the Court's particular attention is drawn to Exhibit D which defense counsel 
cites in support of its contention that Walt Minnick "purposely limited the scope of Defendants' 
involvement" on discrete tasks or projects and "often complained about the costs associated with 
their services" and "consistently limit[ed] the scope of the attorneys (sic) work in order to 
minimize the const." (Def. Memo in Support, Sec. 11.B. at 4 and 5) These representations are 
nothing more than a restatement of answers to interrogatories, crafted and signed by defense 
counsel with no attestation by the Defendants or anyone else purporting to have personal 
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knowledge. 1 (See Exhibit BB, attached hereto )2 Moreover, the suggestion that Defendants had 
limited involvement in the Showy Phlox project and on the Conservation Easement specifically 
is categorically disputed by the Affidavit of Walt Minnick filed in the Tax Court proceedings. A 
complete copy of Minnick's Affidavit accompanies the Affidavit of Tim A. Tarter, filed in 
support of Plaintiffs' pending summary judgment motion. (Tarter Aff., Exh. A to Exh. T, ~~ 6-8) 
Defendants also cite Exhibit F as supporting their contention that "Mr. Minnick informed 
the Defendants ... he did not want to spend a lot of money" and they "did not have the authority to 
spend the time necessary to do a complete job." (Def. Memo in Support at 4-5) However, this is 
not what the Exhibit states. Actually, it is an email exchange between a partner of Hawley 
Troxell (Brian Ballard) and Mr. Minnick's assistant. It may have been forwarded to Minnick, 
but it contains no representations whatsoever by or attributable to the Plaintiff. Also, to be clear, 
Mr. Ballard's comments have to do with a review of the Showy Phlox Covenant, Conditions and 
Restrictions (C, C & Rs), not the Conservation Easement at issue in this case. To the extent 
Defendants rely on Exhibit F as suggesting they were precluded from doing "a complete job" on 
the Conservation Easement, once again, this is disputed by Walt Minnick's Affidavit. 
In addition, Defendants make a number of statements in their memorandum, 
characterizing the Showy Phlox plat approval process before Ada County, which are more an 
expression of opinion than fact. This is particularly the case regarding the Defendants' 
characterization of the conditions to the County's plat approval. (Def. Memo in Support at 5-6) 
In support of Plaintiffs' summary judgment motion we have provided the affidavits of the two 
people who were most intimately involved in the Showy Phlox development application on 
1 Rule 33(a)(2), IRCP, instructs that "[e]ach interrogatory shall be answered separately and fully in writing under 
oath." 
2 Exhibit BB is the cover page and signature page from Defendants' Response to Plaintiffs' First Discovery 
Requests. 
PLAINTIFFS' MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT-4 
000662
behalf of the County. (See Affs. of Steve Malone and Tim M. Breuer) Reading this informed 
testimony and the discussion on this subje_ct in Plaintiffs' supporting memorandum (Pl. Memo in 
Support at 36-37) should be sufficient to show that Defendants' contentions are not without 
material factual dispute. 
As was anticipated in Plaintiffs' memorandum in support of their motion, Defendants 
wants this Court to believe that Walt Minnick was at all times relying on his own counsel and not 
the Defendants with respect to the Conservation Easement. Defense counsel's discussion of an 
email between Mr. Minnick and the attorney for the Land Trust of Treasure Valley (LTTV) on 
this subject presents no facts germane to its statute of limitations motion. (Def. Memo in 
Support at 6) But, to the extent this email might be given any consideration now or later, the 
Court should also consider the full context of what occurred, including a subsequent email 
whereby Mr. Minnick specifically sought Defendants' legal advice and assistance on the 
Conservation Easement. (WLM Aff., Exh. GP96) All of this is explained in greater detail in the 
Memorandum supporting Plaintiffs' motion. (Pl. Memo in Supp. at 10-13) 
Finally, much of what Defendants discuss as the events and dates relating to the "Income 
Tax Reporting and I.RS. Review Process," is undisputed. (Def. Memo in Supp., Sec. II.C. at 
7-8) However, this discussion is woefully incomplete in failing to mention the events and dates 
we believe are dispositive to the limitations issue. There are also two statements in Defendants' 
memorandum that are simply wrong. 
First, contrary to what Defendants contend, the IRS did not "assess" taxes or penalties on 
the Plaintiffs when it issued its 30-Day Letter. (Id. at 8) Elliott v. Parsons, 128 Idaho 723, 918 
P.2d 592 (1996), which Defendants cite as dispositive in this case, makes clear that neither a 30-
Day Letter nor a 90-Day Letter amount to an assessment on the taxpayer. And, the Affidavit of 
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Tim Tarter, Plaintiffs' Tax Court counsel, filed in support of Plaintiffs' summary judgment 
motion confirms that no assessment of an enforceable and collectible tax liability has yet been 
issued by the IRS to the Minnicks. 
Second, the IRS did not increase Plaintiffs' penalties to 40% because of a "gross 
valuation misstatement," as defense counsel represents. (Id. at 8) On page 3 of Defendants' 
Exhibit B, which they cite in support, the IRS merely informed the Minnicks that they could be 
subject to 40% penalties "[t]o the extent that a portion of the underpayment (of taxes) to which 
this section applies [Section 6662(a), IRC] is attributable to one or more gross valuation 
misstatements." The mischaracterization of this advisory statement certainly does not amount to 
an undisputed fact. And, once again, it has no material import on either parties' limitations 
motions. 
LEGAL ARGUMENT 
The memorandum Plaintiffs have already filed in support of their motion to dismiss 
Defendants' statute of limitations defense provides a thorough discussion of the case law 
I 
affecting Defendants' motion as well. That analysis makes clear that the pivotal focus of this 
dispute involves more than identifying a date when the Minnicks first incurred any attorney fees 
in their tax dispute with the IRS over a charitable deduction. 
According to Elliott v. Parsons, properly read and correctly applied, the controlling 
question is when did the Plaintiffs incur "some damages" in the form of attorney fees that they 
would not have suffered but for (the Defendants') alleged malpractice." 128 Idaho 725 This is 
consistent with other Idaho cases explaining that the damage which triggers the limitations 
statute (in this instance, attorney fees) "must have resulted from the act of malpractice ('the 
occurrence, act of omission complained of)." Conway v. Sonntag, 141 Idaho 144, 147, 106 P.3d 
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470, 473 (2005) See also, McCabe v. Cravens, 145 Idaho 954, 957, 188 P.3d 896 (2008) (The 
action does not accrue until the plaintiff could file suit and obtain relief.) 
Applying the standard of these cases to this action, Plaintiffs' malpractice action did not 
accrue at the earliest until attorney fees were incurred on something connected to the 
Defendants' actionable negligence. Until the Minnicks suffered some damage proximately 
caused by the Defendants' alleged malpractice, they had no justiciable claim for relief, no action 
had accrued and the time limitation of LC. 5-219(4) had not begun to run. As we have explained 
in Plaintiffs' prior briefing, the earliest the IRS even made inquiry suggesting that the negligently 
mishandled subordination might be a concern was June 10, 2010. Prior to this date, the Plaintiffs 
may have incurred some attorney fees on the validity of their charitable deduction claim, but not 
on any matter attributable to the issue which forms the basis of the Defendants' alleged 
malpractice. The Minnicks filed suit on June 7, 2012, within two years of the IRS first raising 
subordination as a possible concern. 
Realistically, we believe this action did not accrue until much later. Failure to address 
the need to subordinate the Minnicks' mortgage to the conservation easement - the issue of 
malpractice now at the core of this suit - was not actually added by the IRS as an alleged basis 
for disallowing the charitable deduction until January 5, 2012. Moreover, timely subordination 
(e.g. whether the subordination needed to be filed contemporaneous to the easement grant) did 
not become the dispositive issue of the Tax Court case until after the Mitchell decision on April 
3, 2012. And, the Tax Court did not enter a decision adverse to the Plaintiffs based on these 
alleged events of malpractice until December 17, 2012. Only then, could it be said that Plaintiffs 
suffered objectively ascertainable damage proximately caused by Defendants' malpractice. See 
City of McCall v. Buxton, 146 Idaho 656, 662-63, 201P.3d629 (2009) But, all of these arguable 
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.. 
dates of accrual place the filing of Plaintiffs' Complaint well within the limitations requirement 
ofl.C. 5-219(4). 
Respectfully submitted this 18th day of September, 2013 
MAUK & BURGOYNE 
William L. Mauk, Of the 1rm 
Attorneys for Plaintiffs 
PLAINTIFFS' MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT-8 
000666
. ' 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 181h day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Kira Dale Pfisterer 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
j j anis@hepworthlaw.com 
kdp@hepworthlaw.com 
[ ] U.S. Mail 
[ ] Facsimile 
[ ] Hand Delivered 
[X] Email 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
* * * * * 
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' RESPONSE TO 
) PLAINTIFFS' FIRST DISCOVERY 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
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* * * * * 
TO: PLAINTIFFS, and their attorneys of records: 
Defendants, by and through their ·attorneys ofrecord, Hepworth, Janis & Kluksdal, 
. . . MAUK & BURGOYNE 
hereby respond to Plaintiffs' First Discovery Requests as follows: 
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Dated this 'V17 day .of April, 2013. 
HEPWORTH~JANIS & KLUKSDAL 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 537 W. 
Bannock Street, Suite 200, P.O. Box 2582, Bois~Idaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on this.£__ day of April, 2013, he caused to be served a 
true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[XJ Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Email 
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537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
·Boise, Idaho 83701-2582 
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Fax No. (208) 342-2927 
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Attorneys for Defendants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
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WALTER C. MINNICK and A.K. ) 
LIENHART MINNICK, husband and wife, ) 
) 
Plaintiffs, ) 
) 
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HAWLEY TROXELL ENNIS AND ) 
HAWLEY, LLP, an Idaho limited liability ) 
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individually and DOES A through F, ) 
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Defendants. ) 
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Case No. CV OC 1210339 
REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT 
Defendants, Hawley Troxell Ennis and Hawley ("HTEH") and Geoffrey M. Wardle hereby 
file this Reply Memorandum in Support of Defendants' Motion for Summary Judgment and .in 
response to Plaintiffs' Memorandum in Response to Defendants' Motion for Summary Judgment.. 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1 
[}ORIGINAL 
000670
INTRODUCTION 
The parties do not dispute the applicable law or material facts relevant to the statute of 
limitations affirmative defense. Nonetheless, in their response to Defendants' Motion for Summary 
Judgment, Plaintiffs raise a number of issues with Defendants' motion which warrant a response. 
First, Plaintiffs take issue with certain backgrolind information Defendants provided for 
context to the Motion for Summary Judgment. These statements are not material to the Court's 
decision on the statute of limitations defense. Nonetheless, in an effort to clarify ~he issue, 
Defendants do have testimonial support for these statements and provided such testimonial evidence 
in support of Defendants' Opposition to Plaintiffs' Motion for Partial Surmriary Judgment. See 
Affidavits of Geoffrey M. Wardle and Brian Ballard. In the context of Defendants' Motion for 
Summary Judgment, such testimony was deemed unnecessary as it is not materi;ll to the Court's 
analysis. However, for the purpose of demonstrating a genuine dispute of fact as Defendants' other 
affirmative defenses, that testimonial support has been provided. 
Second, Plaintiffs characterize the parties' dispute concerning the legal impact of the 
conditions set forth in the preliminary plat approval process as if it is a dispute of fact or a statement . 
of opinion. However, the legal impact of the conditions of preliminary plat approval is an issue of 
law. The conditions set forth in the Ada County Commission's preliminary plat approval are 
required before a final plat can be issued. The Ada County Zoning Ordinance expressly provides 
th~t before a final plat may be issued, the County must find that "all conditions· of the approved 
preliminary plat have been met." Ada County Z~ning Ordinance § 8-6~5(B)(2). See also Castan~da 
v. Brighton Corp., 130 Idaho 923, 926-927, 950 P .2d 1262, 1265-66 (1998) (holding annexation was 
·a condition of preliminary plat approval and thus required prior to final plat approval); KMST, LLC 
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v. County of Ada, 13 8 Idaho 577, 5 82, 67 P .3d 56, 61 (2003) (holding"[ Ada County] Commissioners 
had the final authority to approve or reject KMST's proposed development and to decide what : 
conditions, if any, to impose when granting approval"). It is of no import whether the impetus for 
the condition came from the developer or staff; once made a condition of plat approval, the condition 
is a requirement of final subdivision approval. 
Third, there does not appear to be a true dispute as to the import and meaning of the I.R.S., 
30-Day and 90-Day letters. Nonetheless, to be clear, both letters do, in .fact, contain assessments, 
including deficiencies and penalties. See Affidavit of Kira Dale Pfisterer, Exs. A, B. Both letters . 
include an examination report, computation of proposed adjustments to the tax return, and a penalty 
calculation of 40%. Id The parties agreed to submit excerpts of the 30-Day and 90-Day letters 
without the computations in order to preserve Plaintiffs' privacy. Nonetheless, it should be clear 
from the letters themselves that, should. the taxpayer choose not to challenge· the assessment, 
payment can be made consistent with the assessment as directed by the LR. S. Id ("Make yolir check 
or money order payable to the United States Treasury.") In fact, interest continues to accumulate 
on any unpaid portions of the tax assessment. In this case, the Plaintiffs chose to challenge the 
assessment to the United States Tax Court. However, referring to the 30-day and 90-day notices as . 
. . . 
an "assessment" is entirely accurate. 
LEGAL ARGUMENT 
The legal argument is fairly straightforward. The parties do not dispute the applicable law; 
they simply dispute when Plaintiffs suffered some damage resulting from the Defend~ts' alleged 
malpractice. See Elliot v. Parsons, 128 Idaho 723, 918 P.2d 592 (1996); Conway v. Sonntag, ·141 
Idaho 144, 106 P.3d 470, 473 (2005). 
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T~e issue, as defined ~y Plaintiffs, is when Plaintiffs incurred a~omeys fees related to 
Defendants' alleged malpractice. Plaintiffs' Memorandum in Response to Defendan(s Motion for 
. . 
Summary Judgment, p. 7. Defendants' argument is simple: Plaintiffs claim they were relying upon 
Defendants to provide tax advice; Defendants do not dispute that they did not provide Plaintiffs with 
tax advice; accordingly, any legal deficiencies associated with the Conservation Easement must be 
connected to Plaintiffs' claimed malpractice. These deficiencies include the failure to meet the. 
"perpetuity requirements" for the following reasons: (1) the Conservation Easement allowed the 
parties to amend it by mutual consent and without express limitation; (2) the Conservation Easement 
failed to address the proceeds requirement; and (3) the failure to timely subordinate the mortgage. 
See 26 U.S.C. §170(h)(5)(A) and 26 C.F.R. §l.170A-14(g). 
Plaintiffs' argument, that the statute did not begin to run until they knew about the loan 
subordination issue is off the mark. There is no discovery rule in Idaho. Stuard v: Jorgenson, 150 
Idaho 701, 249 P.3d 1156 (2011). The st8:tute runs when Plaintiffs suffered some damage in the· 
form of attorneys fees connected to the fact they did not receive tax advice from Hawley Troxell. 
Further, the mortgage subordination issue was the dispositive issue for the Tax Court, but 
that is because the parties agreed to limit the Tax Court's decision to this dispositive issue. It does 
not mean the other deficiencies associated with the Conservation Easement were any less significant. 
There is essentially no way the Plaintiffs could win the Tax Court proceedings. Nonetheless, 
assuming Plaintiffs allegations are true and they relied upon the Defendants for tax advice and 
Defendants should have provided tax advice, even if Plaintiffs were successful in the Tax Court 
proceedings, they would have had a legal malpractice claim against the Defendants and could have 
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sought the damages associated with the attorneys fees and other costs associated with challenging 
the l.R.S. in the Tax Court proceedings. 
By focusing only on this failure to subordinate the lien issue in order to avoid the othe~ise 
obvious statue oflimitations problem, the Plaintiffs are distorting their own claim. The overall point 
of the Plaintiffs' claims here are that they wanted to get the benefits of a charitable deduction by 
donating a conservation easement as part of this real estate project. And, more to the point of this 
case, are claiming they relied on the Defendants here to do whatever was necessary to allow the . 
Plaintiff taxpayers to get the benefit of that charitable deduction. In order for any taxpayer to get the 
benefit of a charitable deduction in connection with donating a conservation easement a$ part of a 
real estate development project, a whole host of events has to take place in order for a taxpayer to 
so qualify. There is no doubt in this case that none· of those events took place as reflected by the. 
IRS's overall position in the tax case that there were numerous deficiencies or problems with the 
· Plaintiffs' ability to qualify for a charitable deduction. The fact that the Plaintiffs ev~ntually 
stipulated to have the subordination issue decided first does not in any way detract from the fact that 
the IRS has claimed from day one that there were a number of reasons that Plaintiffs could not 
qualify for the claimed charitable deduction. It is the Plaintiffs' claim in this case that he relied on 
Defendants to do what was necessary to allow him to qualify for the charitable deduction, and they 
failed to do so. The Defendants concede they did nothing to assure the Plaintiffs could qualify for 
a charitable deduction, because they claim thatwas outside the scope of what they were hired to do. 
There is thus a very clear dispute as to whether the Defendants should have taken steps to assure the 
Plaintiffs could qualify for a charitable deduction, but no dispute at all that no such steps were taken. 
The moment the Plaintiffs started spending attorney's fees after the IRS issued its letters saying tl;ley 
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failed to qualify for the charitable deduction for the various reasons claimed by the IRS, the Plaintiffs 
obviously sustained damage directly referable to what he has otherwise claiming as malpractice in 
this lawsuit against the Defendants. 
CONCLUSION 
This case should be dismissed. Assuming Plaintiffs' allegations are true, the alleged claim 
for malpractice accrued on June 1, 2009, when Plaintiffs hired attorney Tim Tarter to defend them 
in the Tax Court proceedings. 
Dated this )Si'.!::-day of September, 2013. 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State ofldaho, with offices at 537 W. Bannock 
Street, Suite 200, P.O. Box 2582, Bois~daho 83701, and one of the attorneys for the Defendants 
in this matter, certifies that on this tis day of September, 2013, he caused to be served a true and 
correct copy of the above and foregoing by the method indicated below, and addressed to the 
following: · 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
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MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
'Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
A.M,, ____ FIL~.~---
SEP 2 5 2013 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~~
Case No. CV OC 1210339 
PLAINTIFFS' REPLY 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
This Memorandum presents Plaintiffs' reply to the Defendants' Memorandum m 
Opposition to Plaintiffs' Motion for Partial Summary Judgment filed on September 18, 2013. 
FACTUAL DISPUTES 
The facts which impact the legal issues raised by Plaintiffs' summary judgment motion 
are very limited and, as we discuss below with respect to each affirmative defense, do not appear 
in material dispute. Nonetheless, Defendants' discussion of their theory of the case includes 
several characterizations of alleged fact which Plaintiffs do dispute. 
These include: (1) that Minnick "played the lead role" in drafting the conservation 
easement, (2) that Defendants' only role was to "finalize everything in an expedited fashion," (3) 
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that Minnick "approved" the subordination warranty provision, but Defendants did not, (4) that 
Minnick signed the Conservation Easement, "knowing the mortgage had not been subordinated," 
and (5) that Minnick never sought or received tax advice from Defendants. 
Several of these contentions are not supported by the Defendants' citations to the record 
and affidavits, and are not admissible evidence. Others have already been disputed in Plaintiffs' 
prior memoranda or in a motion to strike filed contemporaneously. Beyond this, they are 
disputed by the Affidavit of Walter C. Minnick in the Tax Court case. (Tarter Off., Ext. A to 
Ext. T), and the contemporaneous Affidavit of Mr. Minnick attesting to the Answers to 
Interrogatory Nos. 5, 10 and 12 and Responses to Requests for Admission Nos. 1, 2, 3 and 4, in 
Plaintiffs' Response to Defendants' First Set of Interrogatories. (Ext. CC) 
ARGUMENT 
Defendants have stipulated to dismissal of their assumption of risk defense. (Def. Memo 
m Opp. at 23) The following responds to Defendants'arguments on the three remaining 
defenses at issue in the same order as Defendants' opposing memorandum. 
A. Statute of Limitations (Sixth Affirmative Defense) 
Defendants' statute of limitations defense has been given substantial discussion in prior 
memoranda. Nonetheless, Defendants' response to Plaintiffs' motion puts a different focus on 
the argument initially offered to support their motion which compels additional reply. 
To being with, Plaintiffs do not agree that the parties have effectively stipulated that there 
is no genuine issue of material fact that would preclude summary judgment, or that the parties 
"agree on the facts." (Def. Memo in Opp. at 11) Defendants' reliance on Intermountain Forrest 
Mgt., Inc . . Louisiana Pacific Corp., 136 Idaho 233 31 P.3d 921 (2001) for this implied 
stipulation is misleading. It omits mention of a significant portion of the opinion. See, 36 Idaho 
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at 235, and cases cited therein. ("[T]he mere fact that both parties move for summary judgment 
does not in and of itself establish that there is no genuine issue of material fact.") See also, 
Currie v. Walkinshaw, 113 Idaho 586, 592, 746 P.2d 1045 (1987) (dispute over inferences drawn 
from documentary record can preclude summary judgment.) 
In reading the respective briefs, it is evident the parties have many disagreements on the 
characterization of events and the content of various documents, as well as what may be inferred 
from these matters. As we discuss in greater detail here, Plaintiffs do not subscribe to 
Defendants' interpretation that this is simply a suit about tax advice, that Defendants did not 
provide tax advice and that the Tax Court proceedings have no impact on when Plaintiffs' claims 
accrued. So, depending on how the arguments of the parties evolve at hearing on the motions, 
there may be material factual disputes yet to be resolved on Defendants' limitations defense. 
1. Defendants Have Not Correctly Applied the Legal Principles Affecting the 
Limitations Issue. 
Defendants' statute of limitations argument is based on an incomplete and erroneous 
analysis of the instructive case law. When they initially sought summary judgment, they argued 
that Plaintiffs' malpractice action accrued when Plaintiffs first hired a tax attorney. Now that 
Defendants appreciate that the instructive case law requires a more refined analysis of the factual 
circumstances of each case, Bonz v. Sudweeks, 119 Idaho 539, 543 808 P.2d 876, 880 (1991), 
and now that they recognize that their initial reading Elliott v. Parsons was too narrow and is 
modified by City of McCall v. Buxton, 146 Idaho 656, 658, 201 P.3d 629, 632 (2009), 
Defendants wish to redefine the nature of actionable malpractice at issue in this case as a non-
specific failure to give tax advice. For several reasons, this approach is just as flawed as 
Defendants' prior argument. 
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First, Defendants' new argument ignores two instructive cases on the accrual issue which 
make clear that the existence of any arguable damage in the form of attorney fees is not 
determinative. "For the cause of action to have accrued, the damage must have resulted from the 
act of malpractice ('the occurrence, act or omission complained of)." Conway v. Sonntag, 141 
Idaho 144, 147, 106 P.3d 470, 473 (2005). The action does not accrue until Plaintiff "has a 
complete and present cause of action, i.e. which he can file suit and obtain relief." McCadia v. 
Cravens, 145 Idaho 954, 957, 188 P.3d 896 (2008). 
Second, Defendants reject the idea of a proximate cause analysis requmng causal 
connection between the negligent act or omission on which the malpractice claim is predicated 
and Plaintiffs'alleged damages. (Def. Memo in Opp. at 14) Nonetheless, proximate cause is one 
of the basic elements of proof in every malpractice action. Absent such proof, Plaintiffs would 
not have "a complete and present cause of action" and, thus, no accrual. 
Third, Defendants seek to discount and, thus, disregard the numerous decisions from the 
Idaho Supreme Court that make malpractice accrual dependent upon when there is an adverse 
outcome in a related legal action. (See, Pl. Memo in Support at 23-25) Defendants contend 
these decisions do not invoke the "some damage" principle; rather, they are cases where "the 
allegations of negligence depended on the outcome of court proceedings." (Def. Memo in Opp. 
at 15) Regardless, the instruction of all of these decisions cannot be ignored. Just like in each of 
these cases, the accrual of Plaintiffs' claims depended upon the outcome of another legal 
proceeding. Until the Tax Court denied Plaintiffs a charitable deduction and identified the 
reason as something attributable to Defendants' alleged malpractice, there was no present cause 
of action on which Plaintiffs could obtain relief. To paraphrase the Supreme Court's opinion in 
City of McCall, 146 Idaho at 662-63, it would be difficult to conceive of a situation in which 
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Plaintiffs could recover on a malpractice claim against Defendants had the Plaintiffs prevailed in 
the Tax Court, or even had the Tax Court decision been adverse to Plaintiffs, but for reasons 
unrelated to Defendants' legal services. 
2. There is No Evidence that Supports Defendants 
Plaintiffs' motion is supported by the affidavit of their tax attorney, Tim Tarter, which 
provides a detailed history of the Tax Court proceedings. Defendants offer no counter affidavit 
or any other evidence that disputes Mr. Tarter's statements. (See Rule 56(e)) 
Plaintiffs' prior memorandum (Pl. Memo in Support at 22) and Mr. Tarter's Affidavit 
explain that at no time prior to June 10, 2010 did the IRS identify any reason for disallowance of 
the charitable deduction arguably attributable to Defendants' malpractice. In response, 
Defendants identify nothing in the IRS and Tax Court documents-particularly in the 30-day 
letter or the 90-day letter-or anything else which contradicts this. 
Defendants attempt to make something of the fact that the Complaint alleges two specific 
deficiencies with the Conservation Easement attributable to Defendants' malpractice: failure to 
subordinate and non-compliance with the proceeds requirement. (Def. Memo in Support at 7) 
Defendants may not appreciate, however, that the proceeds requirement was introduced by the 
IRS as an additional potential reason to disallow the charitable deduction on June 14, 2011. 
(Tarter. Supp. Aff. ~~ 6 and 7, Exh. DD) This was less than a year before the filing of Plaintiffs' 
Complaint. 
3. Failure to Timely Subordinate is the Only Malpractice Issue 
Defendants' efforts to describe the instant action as more than a claim for malpractice 
arising from failure to timely subordinate the U.S. Bank mortgage is misleading and incorrect. 
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The Complaint filed in this action was "a protective suit dictated in no small degree by 
the vagaries of the case law pertaining to l.C. § 5-219( 4)" (Pl. Memo in Supp. at 27). It was 
calculated to preserve a potential but unripe claim within two years of when the IRS first made 
inquiry about subordination. (WLM Aff., Exh. K) When the Complaint was filed, subordination 
had become the dispositive issue in the Tax Court case, not because of some manipulation, but 
because that is what the Tax Court directed, "in light of the (Tax) Court's (recent) opinion in 
Mitchell" and "[b]ased on the (Tax) Court's comments" in a telephone conference with the Tax 
Court counsel. (See WLM Aff., Exh. R; Janis Aff., Exh. B, ~~ 3, 4 and 6). 
Not knowing whether there would be any viable claim for malpractice and any 
justification for pursuing the litigation, the allegations of the Complaint are broad. But, these 
protective allegations are not evidence of anything with respect to l.C. § 5-219(4), except as clear 
evidence the suit was filed within two years of when Plaintiffs' claim of malpractice based upon 
failure to timely subordinate accrued. As a result of the Tax Court decision, there is only one 
viable claim for malpractice to be pursed in this action. 
As much as Defendants strive to characterize this as a suit for negligent tax advice, the 
essence of this suit is Defendants' failure to protect their clients on the need for timely 
subordination. This may implicate tax laws, specifically the subordination requirement of 26 
CFR Section l.170A-14(g)(2), and it most assuredly does implicate the warranty provision of 
Paragraph 11 of the Conservation Easement which Defendants were aware of, approved and 
failed to address. But the only question the Court need decide on the pending motion is when 
did the claim for untimely subordination accrue? At the earliest, the answer to this question 
cannot be before subordination became an alleged reason to deny the charitable deduction and 
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not before Plaintiffs incurred some actual damage resulting from the subordination issue, e.g., 
the act or omission of malpractice complained of. 
B. Quid Pro Quo and Valuation (Eighth Affirmative Defense) 
Defendants' response in opposition to dismissal of their Eighth Affirmative Defense does 
not raise any evidence or law which precludes granting summary judgment to Plaintiffs. 
First, Defendants offer no evidence that creates a genuine dispute of material fact. They 
do not provide any affidavit or other admissible evidence which contradicts or questions the 
sworn affidavits of Tim Breuer and Steve Malone. (See Rule 56( e ), l.R.C.P. (When a motion is 
supported by affidavits, the adverse party "must set forth specific facts showing there is a 
genuine issue for trial.") Defendants suggest these affidavits may be disregarded because the 
affiants were not the Commissioners who voted on the plat application. (Def. Memo in Opp. at 
19) But, they offer no affidavits from any Commissioners disputing the representations of their 
staff professionals. Speculation and argument that the Conditions of Approval have any 
significance beyond what is explained in detail and attested to by those with personal knowledge, 
is insufficient to defeat summary judgment. Verbillis v. Dependable Appliance Co., 107 Idaho 
335, 337, 689 P.2d 227 (Ct.App. 1984). 
Second, Polland v. CIR., 105 T.C.M. 1249 which Defendants rely upon does not 
contradict the more extensive legal analysis presented in Plaintiffs' prior memorandum. (Pl. 
Memo in Supp. at 32-34) The guidance of the U.S. Supreme Court in Hernandez v. 
Commissioner of Internal Revenue, 490 U.S. 680, 691-92 (1989), requiring an examination of 
"the external feature of the transaction in question" to determine ifthere is a reciprocal (quid pro 
· quo) exchange, is still good law. Polland does not hold or instruct that the characterization of a 
conservation easement as a "condition" in a plat approval is decisive proof of a quid pro quo 
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transaction. More significantly, a careful reading of Pollard in conjunction with the Breuer and 
Malone affidavits demonstrates that none of the evidence that dictated the outcome in Pollard 
exists in the instant action. 
Finally, what Defendants propose by this defense is to have the jury decide a set of 
hypothetical questions about what might have happened in the Tax Court on quid pro quo and 
valuation, if subordination had not been the dispositive reason for disallowing the charitable 
deduction. Defendants offer no legal authority whatsoever recognizing, let alone authorizing, 
what they propose. They argue this would not be gross speculation on the part of the jury, but no 
other characterization fits. Defendants only argument is that it is not uncommon for juries to 
have to try a case-within-a case in malpractice actions. But the difference in the cases to which 
Defendants allude is that in those kinds of suits the outcome of another potentially related action 
is unknown, i.e., Would plaintiff have prevailed in his potential tort or contract suit had the 
statute of limitation not been missed? Here, we know what the Tax Court decided in the other 
related action and why. What Defendants want is to have the jury pretend the outcome of the 
Tax Court was different, and then speculate on whether the deduction would have still beeri 
denied for other reasons. There simply is no law or jurisprudence that supports such a defense. 
C. Estoppel (Fourth Affirmative Defense) 
Defendants contend both equitable estoppel and quasi estoppel apply, relying upon what 
they describe as the "same facts." (Def. Mem in Opp. at 22) Exactly what those purported facts 
are, however, demands some discussion since no evidence has actually been offered by 
Defendants which satisfies the elements of either estoppel theory. See Nelson ex rel Nelson v. 
City of Rupert, 128 Idaho 199, 202, 911 P .2d 1111 ( 1996) 
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In opposing dismissal of their Fourth Affirmative Defense, Defendants do not rely upon 
any of their written discovery responses. 1 As previously noted, the documents Defendants 
identified in discovery as ostensibly supporting the estoppel defense "do not appear to have any 
probative value in proving the elements of equitable estoppel or quasi estoppel." (Pl. Memo in 
Supp. at 9-10) In response, Defendants refer us to no produced document whatsoever which 
contradicts this, or any other document they rely upon for this defense. 
Plaintiffs anticipated that Defendants might rely upon an email exchange between Walt 
Minnick and the attorney for the LTTV; however, pointing out "there is no evidence Defendants 
ever saw (the emails) prior to them being produced in discovery." (Id. at 10) Defendants do not 
even mention the emails in the context of their estoppel argument and do not contend they saw 
them prior to this suit. Likewise, Defendants' response does not dispute that "there was no 
retainer agreement or engagement letter between Defendants and the Minnicks" or any other 
document expressly limiting the scope of legal services. (Id. at 11) 
What Defendants rely upon entirely are portions of the affidavits of Geoffrey Wardle and 
Brian Ballard. (De£ Memo in Opp. at 21-22) Many of the representations made in these 
affidavits are nothing more than inadmissible opinions or conclusory statements without factual 
support. Accordingly, Plaintiffs have moved to have these portions stricken.2 But even if these 
statements are considered, they still do not satisfy Defendants' burden of proof on the elements 
of equitable or quasi estoppel. 
1 As noted in prior briefing, Defendants' answers to interrogatories are not answered under oath or signed by any 
Defendant, in compliance with Rule 33(a)(2), I.R.C.P. See also Camp v. Jimmy, 107 Idaho 878, 882, 693 P.2d 1080 
(Capp. 1984) ("Unswom statements are entitled to no probative weight in passing on motions for summary 
judgment.") 
2 Plaintiffs' Motion to Strike and supporting memorandum are filed contemporaneously with this Reply 
memorandum. See, Ryan v. Beisner, 123 Idaho 42, 45, 844 P.2d 24 (Ct.App. 1992) (Admissibility of statements as 
evidence is a threshold question before ruling on summary judgment motion). 
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Admittedly, there exists a factual dispute between the parties regarding the scope of legal 
services sought by Plaintiffs and the duty assumed by Defendants. Nonetheless, the matter 
before the Court is not the sufficiency of proof on the elements of legal malpractice, but the 
absence of proof on the elements of estoppeL (PL Memo in Supp at 6) To prevail, Defendants 
must show evidence supporting each of the four elements of equitable estoppeL Regjovich v. 
First Western Favertmuto, Inc., 134 Idaho 154 158, 997 P.2d 615, 619 (2000), and/or each of the 
elements of quasi estoppeL Weitz v. Green, 148 Idaho 851, 861, 230 P.3d 743, 753 (2010); Winn 
v. Campbell, 145 Idaho 727, 732-33, 184 P.3d 852, 857-58 (2008). This they have failed to do. 
Plaintiffs' motion succinctly identifies each of the elements lacking proof. (PL Memo in 
Support at 10-13) In response, Defendants contend "Minnick concealed his intent to pursue a 
federal income tax benefit," speculate that "Mr. Minnick did not want to tell them (Defendants)" 
and suggest they "relied upon his (Minnick's) description of the scope and purpose of the 
project." (Def. Memo in Opp. at 21; emphasis added) Counsel says "Mr. Minnick represented 
to the Defendants that he only wanted certain services," that he "instructed the Defendants as to 
what he wanted to do" and that Defendants "did not have his (Minnick's) authority" to provide 
other services. (Id. at 22 and 23), emphasis added) 
These statements are nothing but argument, embellishment and mischaracterization. The 
paragraphs cited in ostensible support from the Wardle and Ballard affidavits do not use these 
words or phrases and do not support these contentions. Nowhere is evidence presented 
articulating any representation, instruction, limitation or description of the scope of services 
made by Minnick. Defendants fail to identify facts showing where, when or by what choice of 
words Minnick is to have made such alleged expressions. At best, the Wardle and Ballard 
PLAINTIFFS' REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 10 
000685
' . 
affidavits characterize their impressions and assumptions, but they do not present factual 
disputes that preclude summary judgment and they do not prove the elements of estoppel. 
There is no evidence of a "false representation or concealment of a material fact." 
Regjovick, 134 Idaho at 158. Most importantly, Defendants do not provide evidence, that the 
need for subordination was concealed or that they were misled by some false representation on 
the need for a timely recording a subordination agreement. Even if the conclusory opinions of 
Wardle and Ballard could be reasonably construed as such evidence, the fundamental flaw in 
Defendants' equitable and quasi estoppel defense is that they "had readily accessible means to 
discover the truth," (or at least what they argue is "truth"), and failed "to use reasonable 
diligence" to do so. Regjovich, supra; Winn, 145 Idaho at 732-33. Finally, more specific to 
quasi estoppel, Defendants' response offers no evidence that by the Plaintiffs' prior 
representations (whatever they may be) they "gained some advantage" or Defendants were 
"induced to change (their) position to (their) detriment." City of Sandpoint v. Sandpoint Ind. 
Hwy Dist., 126 Idaho 145, 151, 879 P.2d 1078, 1084 (1994). 
Respectfully submitted this 25th day of September, 2013 
MAUK & BURGOYNE 
William L. Mauk, the Firm 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Kira Dale Pfisterer 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
j janis@hepworthlaw.com 
kdp@hepworthlaw.com 
[ ] U.S. Mail 
[ ] Facsimile 
~ Hand Delivered 
[ ]·Email 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
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DISTRICT OF COLUMBIA ) ss. 
Case No. CV OC 1210339 
AFFIDAVIT OF WALTER C. 
MINNICK IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
I WALTER C. MINNICK being first duly sworn upon oath, depose. and say: 
1. I am a Plaintiff in the above-entitled action and make the statements contained 
herein of my own personal knowledge and belief. 
2. Attached hereto as Exhibits CC is a true copy of portions of Plaintiffs' Response 
to Defendants' First Set of Interrogatories, Requests for Production and Requests for Admission 
in this action served on defense counsel on May 20, 2013. 
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3. I am fimriliar with the content of the answers and responses contained in Exhibit 
"CC" and hereby adopt and attest to the answers and responses to Interrogatory Nos. 5, 10 and 
12, and Request for Admission Nos. 1, 2, 3 and 4 as statements of my own personal knowledge 
and belief, except to the extent of objections raised by my legal co sel. 
..:>ATEDTJrisl-3 dayofSeptember,~ ~ ( 
Walter C. Minnick 
SUBSCRIBED AND SWORN TO Before me, the undersigned . otary Pubhc, ttus '1-~ 
day of September, 2013.· 
Kathleen M.A. Hayes 
Notary Public, District of Columbia 
My Commission Expires 5131/2015 
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I HEREBY CERTIFY that on the P.._.$ day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box.2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
j ohnj anis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
I><}' Hand Delivered 
[ ] Email 
[ ] UPS Overnight 
~--" 
William L. Mauk\ 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
( 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, · ) 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
~~~~~~~~-D_e_u_en_d_a_n_ts_·~~~____,) 
Case No. CV OC 1210339 
PLAINTIFFS' RESPONSE TO 
DEFENDANTS' FIRST SET OF 
INTERROGATORIES, REQUESTS 
FOR PRODUCTIONAND 
REQUESTS FOR ADMISSION 
GENERAL OBJECTIONS 
Insofar as the Interrogatories, Requests for Production and Requests for Admission that 
comprise Defendants' First Set are modified or expanded by the "Preliminary Statement" and 
"Definitions," Plaintiffs make the following objections. 
1. Plaintiffs object to the extent any inquiry or request seeks privileged attorney-
client communication or attorney work product, and further objects to identifying withheld 
documents in these categories as overly burdensome, unnecessary and unwarranted. EXHIBIT 
Ice 
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2. Plaintiffs object to the instructions and requests of Definition "B" as overly 
burdensome and potentially exceeding the number of permissible interrogatories. To the extent a 
responsive document exists it will be produced or referenced in prior production. 
3. Plaintiffs object to the instructions and requ~sts of Definition "C" to the extent 
that it requires them or their counsel to determine information that is equally accessible to 
Defendants and their counsel or to speculate on employment, affiliation and occupation 
information. Plaintiffs will supply what information they have or is readily available. 
4. · Plaintiffs object to the instructions and requests of Definition "D" as overly 
burdensome and potentially exceeding the number of permissible interrogatories. 
INTERROGATORIES 
INTERROGATORY NO. 1: Please identify each and every person whom you 
expect to call as a witness at trial. For each such witness, please identify and explain the 
substance of their expected testimony. 
ANSWER TO INTERROGATORY NO. 1: Plaintiffs have not determined as of this 
date whom they and their counsel expect to call as witnesses at trial. Such witnesses are likely to 
include all or some of the individuals identified in response to Interrogatory No. 3, below. 
Plaintiffs will supplement the Answer to this Interrogatory in accordance with the Idaho Rules of 
Civil Procedure and/or any applicable pre-trial order of the Court. 
INTERROGATORY NO. 2: Please list and describe in detail each and every 
exhibit you will utilize at trial in the above-entitled action, specifying as to each: 
(a) what the exhibit is; 
(b) what it depicts; 
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One or both of these people is believed to have been involved in recording the 
instruments relating to the Showy Phlox development. 
Dan Givens 
Givens Group at Keller 
Williams Realty 
1065 S. Allante Place 
Boise, ID 83709 
(208) 989-7200 
business: Givens Group at Keller Williams Realty 
occupation: realtor/broker 
Mr. Givens handled the listings and sales promotion for the Showy Phlox Estates. 
INTERROGATORY NO. 4: Please identify any and all expert witnesses whom 
you expect to testify at the trial of this matter. For each such expert witness please also identify 
and explain the following, consistent with IRCP 26(b)(4): 
(a) state the subject matter upon which each such expert is expected to testify; 
(b) state the substance of the opinions to which each such expert is expected 
to testify; and 
(c) explain the underlying facts and data upon which each such expert's 
opinions are based, in conformity with Rule 705 I.RE. 
ANSWER TO INTERROGATORY NO. 4: Plaintiffs have not determined as of this 
date who they and their counsel will call as experts to testify at trial. Nonetheless, several of the 
people identified in response to Interrogatory No. 3, above, have expertise which may qualify 
them to offer opinion testimony in this case, including Joseph Corlett, Bruce. Stratton and Tim 
Tarter. Plaintiffs will supplement the Answer to this Interrogatory in accordance with the Idaho 
Rules of Civil Procedure and/or any applicable pre-trial order of the Court. 
INTERROGATORY NO. 5: Please describe when you decided to donate the 
land that was eventually identified in the conservation easement at issue and the circumstances 
surrounding that decision. 
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ANSWER TO INTERROGATORY NO. 5: Plaintiffs object to this Interrogatory as 
vague and confusing, insofar as some of the words and phrases may be subject to differing 
interpretation and the meaning intended or assumed by Defendants and/or their counsel is not 
clearly evident. This is particularly applicable to the phrase "donate the land," which 
mischaracterizes the easement at issue in this case. Plaintiffs further object to the extent the 
Interrogatory assumes a decision-making process which is inconsistent with the facts and 
circumstances of the case. Without waiving such objections and in a good faith effort to 
reasonably interpret the Interrogatory, Plaintiffs provide the following response. 
In the spring of 2004 Walter Minnick ("Minnick") was engaged in discussions relating to 
the potential sale of a significant portion of the land which ultimately became known as the 
Showy Phlox Estates Subdivision to Ken Stoltz for a residential development. In the course of 
the ensuing discussions, in roughly June 2004, Minnick decided that rather than sell the land, he 
wanted to develop it himself. At the time, Minnick was aware that the land he owned, as well as 
the surrounding property subject to development by others, contained certain critical wildlife and 
plant habitat, wetland, watershed, riparian, natural scenery and other conservation values. Part of 
this awareness was from a donor party he recalls attending in 2003 sponsored by the Land Trust 
of Treasure Valley ("LTTV"). Contemporaneous to his decision to pursue the development it 
was his desire and intent to develop his property so as to preserve and maintain those values to 
the extent practical and economically feasible through self-imposed, perpetual limitations and 
restrictions on its future use and enjoyment. Sometime in the fall or early winter of 200.4, as near 
as Minnick can presently recollect, he _had informal conversations with Tim Breuer, then the 
Open Space & Trail Coordinator with Ada County, and people associated with the LTTV about 
embodying the limitations and restrictions in a conservation easement to be granted to the LTTV. 
PLAINTIFFS' RESPONSE TO DEFENDANTS' FIRST SET OF INTERROGATORIES, REQUESTS FOR 
PRODUCTION AND REQUESTS FOR ADMISSION - 8 
000694
l 
The specifics of the eventual conservation easement which defined the character of the donation 
at issue in this case were something that evolved over time, continuing until the subject 
conservation easement was prepared and finalized by Defendants, presented by them to Minnick 
as sufficient for his signature, and then recorded by Defendants on September 7, 2006: 
INTERROGATORY NO. 6: Please describe when you first become [sic] aware 
of the potential income tax benefits associated with donating a conservation easement and how 
that information was first brought to your attention. 
INTERROGATORY NO. 6: Minnick is unable to identify a date when he first became 
aware of potential income tax benefits associated with donating conservation easements and 
other interests in real property for conservation purposes. As an active conservation advocate for 
his entire adult life, and particularly as a member of the national board to the Wilderness Society, 
he has had such awareness for many years prior to the conservation easement in this case. 
INTERROGATORY NO. 7: Please describe when you first decided to claim the 
conservation easement· at issue as a charitable donation for the purposes of a tax deduction and 
the circumstances leading to that decision. 
ANSWER TO INTERROGATORY NO. 7: Plaintiffs object to this Interrogatory as 
vague, insofar as some of the words and phrases may be subject to differing interpretation and 
the meaning intended or assumed by Defendants and/or their counsel is not clearly evident. 
Plaintiffs further object to the extent the Interrogatory assumes a decision-making process which 
is inconsistent with the facts and circumstances of the case. Without waiving such objections 
and in a good faith effort to reasonably interpret the Interrogatory, Plaintiffs provide the 
following response. 
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his company on prior appraisals unrelated to the Showy Phlox development. See also, Answer to 
Interrogatory No. 8, above. 
INTERROGATORY NO. 10: Please describe when you first became aware that 
the conservation easement at issue might not meet all of the requirements of the United States 
Tax Code and Treasury Regulations, how that information was brought ~o your attention, and 
when you first sought the assistance of a tax attorney for the purpose of establishing the 
deductibility of the conservation easement at issue. 
ANSWER TO INTERROGATORY NO. 10: Plaintiffs object to this Interrogatory as 
vague, insofar as some of the words and phrases may be subject to differing interpretations and 
the meaning intended or assumed by Defendants and/or their counsel is not clearly evident. This 
is particularly applicable to the terms "requirements of the United States Tax Code and Treasury 
Regulations" and "tax attorney." Plaintiffs further object to the extent the Interrogatory asks 
them to speculate on what might be implied with respect to meeting the unidentified 
"requirements." Without waiving such objections and in a good faith effort to reasonably 
interpret the Interrogatory, Plaintiffs provide the following information. 
Minnick first sought and obtained the legal advice, services and representation of the law 
firm of Hawley Troxell Ennis and Hawley ("Hawley Troxell'') on a broad spectrum of legal 
concerns relating to the property that became known as Showy Phlox Estates during 2004, and 
continued to rely upon the law firm's legal advice and services on all legal aspects of the 
development project during 2005 and 2006. Minnick, and indirectly his wife, as well as 
businesses he managed had been the clients of the law firm for many years and various teams of 
attorneys at Hawley Troxell had provided them legal advice and representation on a spectrum of 
legal matters over many years. As it related to the Showy Phlox development project, at no time · 
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during its representation of Plaintiffs' interests did the law firm advise either Plaintiff of any 
limitation to the scope of legal services being offered, recommended or provided by the firm, nor 
did any of the firm's attorneys advise them to seek the advice or assistance of any other attorneys 
(including any "tax attorney") relating to any aspect of the project, including in particular 
relating to the conservation easement and the charitable deduction Plaintiffs were seeking from 
the donation. Consistent with Plaintiffs' past attorney-client relationship with Hawley Troxell, 
they did not identify what kind of lawyer or lawyers they wanted or needed relating to the Showy 
Phlox development, nor did Defendants ask them. On the various legal concerns associated with 
the development project, the law firm, not Plaintiffs, identified the attorneys assigned to provide 
professional assistance to them, some of whom Plaintiffs never met or conferred with. Neither 
Plaintiff was ever advised of any limitation on the professional skills or expertise of the firm's 
attorneys to competently satisfy any of the legal needs and concerns of the Plaintiffs relating to 
the development project. 
Minnick recalls having a distinct conversation with Defendant Wardle about his intent to 
grant the conservation easement to the L TTY. Mr. Wardle recommended that Minnick obtain a 
draft or form easement agreement from the LTTV, which he did in October or November 2005. 
In February 2006, Minnick provided Hawley Troxell an incomplete draft of a conservation 
easement with the LTTV and sought the assistance of Hawley Troxell on all legal issues relating 
to the conservation easement. From that point, if not before, Defendant Wardle assumed primary 
responsibility on behalf of Hawley Troxell for the production of a conservation easement that 
would meet Plaintiffs' needs and satisfy all applicable legal requirements. From February 22, 
2006 through September 7, 2006, Defendant Wardle and other Hawley Troxell attorneys 
designated by the Defendants participated in numerous reviews and revisions of the conservation 
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easement leading to the version presented to Minnick by Defendants for his signature. Then, 
upon Defendants' instruction, the conservation easement was recorded together with other 
related instruments on September 7, 2006. At no time prior to or following the recording of the 
easement instrument did anyone associated with the Defendants inform either Plaintiff of any 
problems with the legal sufficiency of the conservation easement instrument or its recordation, as 
a charitable deduction or otherwise. 
According to available information, Plaintiffs filed an amended 2006 federal tax return 
first claiming the easement as a charitable deduction on or about December 20, 2007. Plaintiffs' 
federal tax returns for 2007 and 2008 further claimed carryover portions of the applicable 
deduction. By a letter dated June 20, 2008, Plaintiffs were provided notice from the IRS their 
2006 tax return had been selected for examination: On July 8, 2008 Plaintiffs were issued 
Notices of Disallowance of the charitable deduction for their 2006, 2007 and 2008 tax returns. 
On September 17, 2009 the Plaintiffs were issued a Deficiency Notice by the IRS. (See "Bruce 
Stratton Records," .pdf file entitled "IRS Correspondence") 
Minnick's first awareness that no subordination instrument or agreement may not have 
been prepared, executed and recorded by Defendants was June 23, 2011, after the attorney for 
the IRS handling the Tax Court litigation requested a copy of any such subordination agreement. 
· This was confirmed by Defendant Wardle on June 24 or 27, 2011. Plaintiffs first indication that 
the IRS was contending that the conservation easement had not been properly subordinated to the 
mortgage on the real property was after the IRS Commissioner sought to amend its Answer at the 
Tax Court evidentiary hearing on October 4, 2011. The Tax Court granted the Commissioner's 
motion to amend on January 5, 2012. After the Tax Court decision in Mitchell v. Commissioner, 
138 T.C. No. 16 (April 3, 2012), on July 18, 2012 the Tax Court limited briefing on Plaintiffs' 
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case to (a) whether the subject conservation easement satisfies the subordination requirements 
and (b) penalty issues. 
INTERROGATORYN0.11: Please describe when and how you first received 
notice that your tax returns were going to be audited and on what basis? 
ANSWER TO INTERROGATORY NO. 11: Plaintiffs object to the term "audit" as 
vague and subject to differing interpretations and meanings. Based on counsel's review, none of 
the notices or documents Plaintiffs received from the IRS use this term. Nonetheless, without 
waiving this objection, on June 20, 2008 the IRS issued a notice to Plaintiff that their 2006 return 
had been selected for examination. Under the heading "Issues to Be Reviewed During the 
Examination," the Notice states: "Schedule A - Contributions - Conservation Easement." In the 
attached Form 4564, the following documents are requested: "1) Purchase Contract for the 
property included in the easement; 2) Appraisal Report upon which the valuation is based." 
INTERROGATORY NO. 12: Please describe when you first advised Defendants 
that you intended to claim the conservation easement as a charitable donation for purposes of an 
income tax deduction and the circumstances surrounding that communication. 
ANSWER TO INTERROGATORY NO. 12: Plaintiffs object to the Interrogatory 
insofar that it assumes a relationship and dialogue with Defendants which is inconsistent with the 
facts and circumstances of the case, and to the extent that it implies an understanding of the legal 
duties Defendants owed to Plaintiffs under the circumstances which Plaintiffs do not share and 
do not believe is correct. Without waiving such objections, and in a good faith effort to 
reasonably interpret the Interrogatory, Plaintiffs provide the following response. 
In June 2004, contemporaneous to the time Minnick advised Defendants.he had decided 
to do his own development project, he informed Brian Ballard and Geoff Wardle he was 
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intending to place open space, habitat, riparian and other conservation restrictions on the 
configuration and use of the property and wanted to seek tax deduction for such limitations. 
Minnick believes the use of a conservation easement was also discussed at that time. These 
matters were also discussed in one fashion or another on several occasions thereafter. Plaintiffs' 
intent to claim a charitable tax deduction should also have been evident to Defendants from the 
simple facts that Plaintiffs were imposing significant limitations on the full use and enjoyment of 
their land, and making a donation to a not-for-profit land trust through a conservation easement, 
as well as other related facts. 
INTERROGATORY NO. 13: Please identify and b~iefly describe any other 
conservation easements that you 'may have donated either before or after the conservation 
easement at issue in this litigation. 
ANSWER TO INTERROGATORY NO. 13: Not applicable. 
INTERROGATORY NO. 14: Please describe when you first sought professional 
legal advice concerning the income tax deductibility of the conservation easement at issue. 
ANSWER TO INTERROGATORY NO. 14: Plaintiffs object to this Interrogatory as 
vague, insofar as some of the words and phrases may be subject to differing interpretations and 
meanings, particularly the terms "professional legal advice." Without waiving such objection, 
see Answers to Interrogatories No. 10 and 12, above. 
INTERROGATORY NO. 15: Please describe the basis of Plaintiff A.K. Leinhart 
Minnick's attorney malpractice claim against the Defendants. 
ANSWER TO INTERROGATORY NO. 15: The legal advice, services and 
representation sought from and provided by Defendants, as well as that which they negligently 
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REQUESTS FOR ADMISSION 
REQUEST FOR ADMISSION NO. 1: Please admit that prior to filing a tax return 
identifying the conservation easement at issue as. a charitable donation, you never asked 
Defendants for tax advice specific to claiming the conservation easement at issue as a charitable 
donation for the purpose of an income tax deduction. 
RESPONSE TO REQUEST FOR ADMISSION NO. 1: Denied. See Answer to 
Interrogatories No. 10 and 12, above. In addition, during the course and context of Defendants' 
preparation, modification and finalizing the conservation easement, Minnick had a conversation 
with Defendant Wardle, who indicated that he would get assistance on the easement from the tax 
department at the firm, or words to that effect. 
REQUEST FOR ADMISSION NO. 2: Please admit that prior to filing a tax return 
identifying the conservation easement at issue as a charitable deduction, you never sought tax 
advice from any attorney concerning the income tax deductibility of the conservation easement 
at issue. 
RESPONSE TO REQUEST FOR ADMISSION NO. 2: Denied. See Response to 
Request for Admission No. 1, above, and Answers to Interrogatories No. 10 and 12, above. 
REQUEST FOR ADMISSION NO. 3: Please admit that prior to filing a tax return 
identifying the conservation easement at issue as a charitable deduction, you never sought tax 
advice from a tax professional concerning the income tax deductibility of the conservation 
easement at issue. 
RESPONSE TO REQUEST FOR ADMISSION NO. 3: Denied. While the term "tax 
professional" is vague and, therefore, objectionable, Minnick sought advice from the Defendants. 
Depending on the meaning and scope of the terms "tax advice" and "tax professional," Plaintiffs 
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also sought assistance from Bruce Stratton and Joseph Corlett at various times relating to the 
conservation easement as a deductible, charitable donation. See Answers to Interrogatories No. 8 
and 9, above. 
REQUEST FOR ADMISSION NO. 4: Please admit that the conservation easement 
at issue was made a condition of plat approval for the Showy Phlox Estates subdivision as 
recommended by the staff report to Ada County Planning and Zoning. 
RESPONSE TO REQUEST FOR ADMISSION NO. 4: Denied. On his own and in 
consultation with others, Minnick initiated, volunteered and defined certain restrictions and 
limitations on use of the affected property for conservation purposes, sought to incorporate those 
restrictions and limitations into a conservation easement granted as a donation to the Land Trust 
of Treasure Valley and accepted their inclusion in the plat approved for Showy Phlox Estates by 
Ada County. Plaintiffs expressed.their gratuitous intent to encumber the Showy Phlox property 
with a conservation easement as a donation to the L TTV before their application was processed 
by Ada County. The conservation easement at issue was never made a condition of approval. 
Ada County did not insist that Plaintiffs make a donation in the form of a conservation easement 
as a prerequisite for approval of the Showy Phlox plat, never indicated that the development 
would not be approved without the conservation easement, and, Plaintiffs believe, would have 
had no legal authority to do so. 
REQUEST FOR ADMISSION NO. 5: Please admit that in the United States Tax 
Court proceedings you never alleged that you sought tax advice from Respondents regarding the 
conservation easement at issue. 
RESPONSE TO REQUEST FOR ADMISSION NO. 5: Plaintiffs admit they never 
sought tax advice from the Respondents in the U.S. Tax Court proceeding. 
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REQUEST FOR ADMISSION NO. 6: Please admit the Plaintiff A.K. Leinhart 
Minnick was never a client of the Defendants for any purpose connected with the Showy Phlox 
subdivision. 
RESPONSE TO REQUEST FOR ADMISSION NO. 6: Denied. See Answer to 
Interrogatory No. 15, above. 
SUPPLEMENTAL INTERROGATORY 
INTERROGATORY NO. 16: If your response to any of the foregoing Requests 
for Admission Nos. 1 through 6 was anything other than an unqualified admission, please 
describe in full and complete detail each and every fact and/or reason for your denial or qualified 
response. 
ANSWER TO INTERROGATORY NO. 16: See Responses to Requests for 
Admission Nos. 1-6, above. 
DATED this 20th day of May, 2013. 
MAUK & BURGOYNE 
~DJ!e--
William L. Mauk, Of the Firm 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 201h day of May, 2013, I caused a true and correct copy 
of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
[X] Hand Delivered 
[ ] Email 
[ ] UPS Overnight 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
~£ ::l_______ NO. ______ Fl--LE.:-fJj~--v-
A.M. ____ P.M. ___ _ 
SEP 2 5 2013 
CHRISTOPHER D. RICH, Cl3rk 
By ELYSHIA HOLMES 
. DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~
STATEOFIDAHO ) 
)ss. 
County of Ada ) 
Case No. CV QC 1210339 
SUPPLEMENTAL AFFIDAVIT OF 
TIM A. TARTER 
I, Tim A. Tarter, being first duly sworn upon oath, depose and say: 
1. The statements made herein are of my own personal knowledge and informed 
belief. 
2. I am an attorney-at-law, licensed by the states of Idaho and Arizona, focusing on 
federal tax law advice and litigation before the U.S. Tax Court, and maintain offices in Boise, 
Idaho and Phoenix, Arizona. 
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3. Prior to engaging in my current private practice, I was an attorney for the Internal 
Revenue Service (IRS) in Boise between 1988 and 1996. 
4. This supplements the Affidavit I previously signed in the above case on August 9, 
2013 
5. Attached hereto as Exhibit DD is a true and complete copy of a letter and 
facsimile cover sheet which I received from Anne W. Durning, Senior Counsel for the Internal 
Revenue Service (IRS) Phoenix office on June 14, 2011 relating to the Minnick tax case 
identified in the letter, then pending before the U.S. Tax Court. 
6. Ms. Duming's question presented to me on the second page of the letter, item 4, 
regarding Trea. Reg. 1.170A-14(g)(6) is the first time the IRS had raised any question or 
potential concern about this regulation or what is known as the "proceeds requirement" 
addressed by that regulation. 
7. At no time prior to June 14, 2011, had the IRS given any indication to me or to 
my clients that the proceeds requirement might be a reason for disallowance of the charitable 
deduction claimed by the Minnicks. 
DATED This 21.day of September, 2013 
Tim A. Tarter 
SUBSCRIBED AND SWORN TO Before me, the undersigned Notary Public, this .2 yt'"' 
day of September, 2013. 
AFFIDAVIT OF TIM A. TARTER- 2 
tary Public for Idaho 
esiding at: AJc... ~ 'b 
My Commission Expires: t;: I ;)..'1 / '2-o '~ 
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CERTIFICATE OF SERVICE 
. . ..... . . . . 
I HEREBY CERTIFY that on the is day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St.~ Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
AFFIDAVIT OF TIM A. TARTER- 3 
[ ] U.S. Mail 
[ ] Facsimile 
M Hand Delivered 
[ ] Email 
[ ] UPS Overnight 
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JUN-14-2011 12:28 From: 6026369601 To 532 9193 P.l/3 
FAX COVER SHEET 
INTERNAL REVENUE SERVICE 
OFFICE OF DIVISION COUNSEL 
(SMALL BUSINESS/SELF-EMPLOYED) <t~~-Ml.r.1t 
M/S 2200 PX 1!i'8i~1 4041 N. Central Ave. STE 112 Phoenix, Arizona 85012 ~~~~.! (602) 636-9600 ~.'t~'\l~ 
FAX: (602) 636-9601 -
Date Sent: June 14, 2011 Pages Sent: 3 (Counting Cover) 
Deliver To: Tim A. Tarter FAX Number: (602) 532-9193 
Organization: WOOLSTON & TARTER Phone Number: (602) 532~9199 
- Anne W. Durning FAX Number: (602) 636-9601 Sender: Senior Counsel (Phoenix, Group 1) 
Office: Small Business/Self-Employed Phone Number: (602) 636-9611 
Sent by: f}tv £> Time: __}_ d.. / if S 
THIS DOCUMENT IS INTENDED ONLY FOR THE NAMED ADDRESSEE. 
~his communication is intended for the sole use of the individual to whom it is addressed and may 
contain information that is privileged, confidential, and exempt from disclosure under applicable law. If 
the reader of this communication is not the intended recipient or the employee or agent for delivering 
the communication to the intended recipient, you are hereby notified that any dissemination, 
distribution, or copying of this communication may be strictly prohibited. If you have received this 
communication in error. please notify the sender immediately by telephone, and return the 
communication to the address above via the United States Postal Service. Thank you. 
COMMENTS: See letter. 
EXHIBIT 
I l>D 
M~cro Form jRev. 6/1999) Pepartrmmt of the Treasury - Internal Revenue Setvici;t 
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JUN-14-2011 12:28 From: 6026369601 To 532 9193 
Ol'Pl¢1l OF T~E ClllEF COUNSEL 
Tim A. Tarter 
DEPARTMENT OF THE TREASURY 
INTERNAL R!;Vi;NUE SERVICE 
OFflC::i; 01' DIVISION COUNSEL 
SMALL BUSINESS/SELF-EMPLOYED 
M/S 2200 PX 
4041 N. CENTRAL AVE. STIO. 112 
PHOENIX, A.RIZONA 85012 
FAX: (602) 636-9601 
June 14, 2011 
CC:SB:5:PNX:1 :TL 
AWDurning 
WOOLSTON & TARTER 
2400 E. Arizona Biltmore Cir. 
Bldg. 4, Suite 1430 
Phoenix, Arizona 85016-2114 
Reference: 
Dear Mr. Tarter: 
Minnick v. Commissioner 
Docket No. 29632-09 
As we discussed last week, we scheduled a conference to discuss trial 
preparation for June 20, 2011 at 2:00 p.m. in our office. In accordance with Branerton 
v. Commissioner, would you please bring the following documents: 
1. Real estate mortgage, or Deed of Trust. if applicable, dated January 21, 2005 
securing a note on the Showy Phlox subdivision property ("the property"); 
2, Complete copy of Langston appraisal dated April 8, 2009; 
3. Any subordination agreement under which US Bank subordinated its interest 
in the property to the right of The Land Trust of the Treasure Valley (L TIV) to 
enforce the terms of the conservation easement; 
4. Deeds and title reports for any lot sales through the present; 
5. Any documents pertaining to Section 2.1 ( c) of the Deed of Conservation 
Easement related to the development of terms of any public access to the 
property; 
6. Any documents pertaining to the state of completion of the subdivision on 
September 7, 2006 and descriptions and costs of any work left to complete at 
that date; · 
7. Full size plat map of Showy Phlox subdivision; 
8. All documents reflecting site visits or assessments and any activities 
conducted by the L TIV on the property; 
9. All marketing and listing documents pertaining to the subdivision through the 
present; 
000709
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CC:SB:5:PNX:1 :TL-29632-09 2 
10. All written records of the conservation purpose furthered by the donation as 
required by Treas. Reg.§ 1.170A-14(i); 
11. Any other documents you plan to use at trial. 
Please also be prepared to discuss the following: 
1. The position of the petitioners as to the applicable conservation purpose of 
the conservation easement, within the meaning of I.RC.§ 170(h) and Treas. 
Reg.§ 1.170A-14(d); 
2. The status of the refund claim for the year 2006; 
3. The requirement that the easement be enforceable in perpetuity in light of the 
recent cases 1982 East LLC v. Commissioner, T.C. Memo. 2011-84 and 
Kaufman v. Commissioner, 136 T.C. No. 13 (2011}; 
4. How the conservation easement meets the requirements of Treas. Reg. 
§ 1.170A· 14(g)(6). 
If you have any questions, please do not hesitate to call me at (602) 636-9611. 
Sincerely, 
~~ 
Senior Counsel (Phoenix, Group 1) 
(Small Business/SelfMEmployed) 
T.C. Bar No. DA0256 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NO.----F1""Le,,....o _,TH-7'-""'.......-.~;;:.'·-· 
A.M. ____ P.M.~-·-· 
SEP 2 5 2013 
CHRISTOPHER D. RICH, Clsrh 
By ELYSHIA HOLMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~
Case No. CV OC 1210339 
MOTION TO STRIKE 
PORTIONS OF AFFIDAVITS 
COME NOW the Plaintiffs, by and through their undersigned counsel, pursuant to Rule 
56(e) of the Idaho Rules of Civil Procedure and move to strike, or at least disregard portions of 
the following affidavits, filed on September 18, 2013, in opposition to Plaintiffs' Motion for 
Partial Summary Judgment: 
A. Affidavit of Brian Ballard-Paragraphs 2, 5, 7, 8 and 9 
B. Affidavit of Geoffrey M. Wardle - Paragraphs 2, 3 and part of 5 
MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 1 
000711
This Motion is supported by the contemporaneous Memorandum. Oral argument is 
requested on the Motion in conjunction with the summary judgment hearing on October 2, 2013. 
DATED this 25th day of September, 2013 
MAUK & BURGOYNE 
~-
William L. Mauk, O'fthe Firm 
Attorneys for Plaintiffs 
MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 2 
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" . . . 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Kira Dale Pfisterer 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
jjanis@hepworthlaw.com 
kdp@hepworthlaw.com 
[ ] U.S. Mail 
[ ] Facsimile 
M Hand Delivered 
[~] Email 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
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SEP 2 5 2013 
CHRISTOPHER D. RICH, Cl-3rk 
By ELYSHJA HOLMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTERC. MINNICKandA.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~-
Case No. CV OC 1210339 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE 
PORTIONS OF AFFIDAVITS 
This Memorandum supports Plaintiffs' Motion to Strike portions of the Affidavits of 
Brian Ballard and Geoffrey Wardle. 
AUTHORITIES 
With respect to motions for summary judgment, Rule 56(e) of the Idaho Rules of Civil 
Procedure states in pertinent part: 
Supporting and opposing affidavits shall be made on personal knowledge, 
· ..:: shall set forth such facts as::.would be admissible in evidence, and shall 
shc:iw;affiJJA~fiVelyJnatlhe affiant is competent to testify to the matters 
·" l 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 1 
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stated therein .... When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest upon the 
mere allegations or denials of that party's pleadings, but the party's 
response, by affidavits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for trial. If the party 
does not so respond, summary judgment, if appropriate, shall be entered 
against the party. (Emphasis added) 
Affidavits can be relied upon in consideration of a motion for summary judgment only if 
they comply with Rule 56(e) and contain information that would be admissible at trial. Sammis 
v. MagneTek, Inc., 130 Idaho 342, 350, 941P.2d314 (1997) When evidence is challenged as 
inadmissible, the trial court must determine the admissibility before ruling on the motion for 
summary judgment. Ryan v. Reisen, 123 Idaho 42, 45, 844 P.2d 24 (Ct.App. 1992) 
Affidavits supporting or opposing a summary judgment motion must be 
made on personal knowledge, must set forth such facts as would be 
admissible in evidence, and must show affirmatively that the affiant is 
competent to testify to the matters stated. Idaho Rule of Civil Procedure 
56(e). These requirements "are not satisfied by an affidavit that is 
conclusory, based on hearsay, and not supported by personal knowledge." 
State v. Shama Res. Ltd. P'ship, 127 Idaho 267, 899 P.2d 977, 981 (1995). 
Posey v. Ford Motor Credit Co., 141Idaho477, 111P.3d162 (Ct.App. 2005). 
Statements that would constitute hearsay are inadmissible and unreliable. Sammis, supra; 
l.R.E. 801 and 802. Lay opinions in affidavits are also inadmissible and unreliable. Evans v. 
Twin Falls County, 118 Idaho 210, 213, 796 P.2d 87 (1990); Rule 701, l.R.E. Where an affidavit 
does not specify factually what representations were made or when such statements were made, 
the affidavit is merely conclusory and inadmissible to show a genuine issue of material fact. 
Casey v. Highlands Ins. Co., 100 Idaho 505, 508, 600 P.2d 1387 (1979) 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 2 
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ARGUMENT 
The Affidavit of Brian Ballard is full of statements that are acknowledged by him as 
nothing more than opinions. At best, they are conclusory statements lacking any specific 
supporting facts. 
Paragraph 2 contains statements which are completely irrelevant to the issues presented 
on summary judgment. We suppose they are included in an effort to give enhanced credibility to 
subsequent statements. We have no objection to statements clearly based on Mr. Ballard's 
personal knowledge. But to the extent they are merely an expression of "belief gained from 
(Ballard's) personal acquaintance" with Walt Minnick, they are not admissible evidence and 
should be disregarded. 
Paragraph 5 is nothing more than a string of self-described opinions without any factual 
basis. The statements characterize Walt Minnick as a "sophisticated businessman," who "took a 
lead role in providing his own legal work," and who "knows to read" what he signs. But, there 
are no facts offered in the affidavit from which the Court can make an independent judgment on 
Mr. Ballard's statements. They are lay opinions and not admissible evidence. 
Paragraph 7 is similarly a string of conclusory opinions, not facts. It does not quote or 
paraphrase any statements or representations reportedly made by Walt Minnick, let along where 
and in what context they were made. Without a factual context, these expressions represent 
nothing more than Ballard's impressions. Nonetheless, Defendants cite Paragraph 7 as support 
for what they contend "Mr. Minnick represented to Defendants" and the "authority to provide 
services" that "he defined." (Def. Memo in Opp at 22) Nothing in this paragraph attributes any 
representation, definition of authority, limitation or instruction given to any Defendant, 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 3 
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expressed by Mr. Minnick. Absent such factual specifics, the entire paragraph is unreliable and 
inadmissible. 
Paragraph 8 comes closer to an expression of purported facts, at least insofar as it 
represents what Mr. Minnick did not say, or at least what Ballard does not recall him saying. 
Our problem, however, is that Defendants rely on this paragraph as evidence that Minnick 
concealed his intent to pursue tax benefits. (See Def. Memo in Opp at 21) That is nothing but 
conjecture, and it is not supported by anything attested to in Paragraph 8. 
Lastly, Paragraph 9 purports to describe Mr. Ballard's dealings with Mr. Minnick in 
unspecified years prior to the matter which is the subject of this suit. This leads Ballard to an 
expression of"my opinion" regarding what he characterizes as Minnick's "strategy" regarding 
limiting services and controlling attorney fees. Mr. Ballard's opinion on what he, not Minnick, 
describes as "strategy" is inadmissible as proof, and Mr. Ballard's generalities about his past 
dealings with Minnick are unsupported, unreliable and irrelevant evidence on the scope of legal 
services at issue here. 
As for Mr. Wardle's affidavit, Plaintiffs question the Court's reliance upon portions of 
Paragraphs 2 and 3, and the phrase "took the lead" in Paragraph 5. In Paragraph 2, the 
representations that Minnick sought assistance "with project-specific tasks" offers no details 
supporting this statement. In the absence of actual facts, it is merely an opinion or, at best, a 
personal interpretation of events. 
Paragraph 3 declares that Mr. Minnick "expressed a preference," and "took the 
lead ... defining the scope of work." But once again, Mr. Wardle offers no factual details of what 
was said or done, when and in what context. As such, these statements also represent no more 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE PORTIONS OF AFFIDAVITS - 4 
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than opinions and personal interpretations. They certainly do not support what Defendants state 
are veritable facts in their responsive memorandum. (Def. Memo in Opp at 22) 
CONCLUSION 
For these reasons, Plaintiffs ask that the above Paragraphs of the Ballard and Wardle 
Affidavits be stricken or disregarded for the purpose of deciding the pending summary judgment 
motions. 
Respectfully submitted this 25th day of September, 2013 
MAUK & BURGOYNE 
William L. Mauk, 0 the Firm 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 25th day of September, 2013, I caused a true and 
correct copy of the foregoing to be served upon the following individuals in the manner indicated 
below. 
John J. Janis 
Kira Dale Pfisterer 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
ii anis@hepworthlaw.com 
kdp@hepworthlaw.com 
[ ] U.S. Mail 
[ ] Facsimile 
l)<J Hand Delivered 
[ ] Email 
~-
William L. Mauk \ 
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OCT 2 8 2013 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife 
Plaintiffs, 
v. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARDLE, individually and 
DOES A through F, individually, 
Defendants. 
Case No. CV OC 2012-10339 
MEMORANDUM DECISION AND ORDER 
GRANTING DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 
This matter comes before the Court on Defendants' Motion for Summary Judgment and 
Plaintiffs Motion for Partial Summary Judgment. The Court heard oral argument on October 2, 
2013. William Mauk argued on behalf of the Plaintiffs and John Janis argued on behalf of the 
Defendants. At the conclusion of oral argument, the Court took the matter under advisement. 
BACKGROUND AND PROCEEDINGS 
The Plaintiffs filed their Complaint on June 7, 2012, asserting claims for negligence and 
professional malpractice against the Defendants, who allegedly represented the Plaintiffs in a 
real estate development project. The Plaintiffs allege that they hired the Defendants in February 
2006 to help them develop 73 acres of property near Hidden Springs into Showy Phlox Estates. 
The Plaintiffs' plan was to develop the property into seven, ten-acre residential lots. In 
conjunction with the development, the Plaintiffs planned to grant a conservation easement to the 
MEMORANDUM DECISION AND ORDER - PAGE 1 
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., 
Land Trust of Treasure Valley (hereafter "Land Trust"), a non-profit. This grant, Plaintiffs 
hoped, would qualify as a charitable contribution for tax purposes. 
Plaintiffs allege that the Defendants knew of their plan to make this charitable 
contribution, and knew that Plaintiffs wanted their help to obtain the tax benefit. Plaintiffs allege 
that the Defendants (1) never communicated that their representation would not encompass these 
taxation matters and (2) never told the Plaintiffs to speak with someone outside Hawley Troxell 
about these tax matters. Plaintiffs specifically allege that Mr. Wardle told them that he would 
obtain assistance from other attorneys inside the firm to assist with these tax matters. 
In mid to late 2006, the Land Trust's counsel drafted a Conservation Easement 
Agreement, which was then given to Mr. Wardle, who reviewed and amended it to specifically 
address the Plaintiffs' interests. Plaintiffs allege that Wardle should have known that for the 
Plaintiffs to obtain the tax benefit, the outstanding mortgage on the property would need to be 
subordinated to the easement. Plaintiffs allege that Wardle committed malpractice by failing to 
obtain this subordination from the mortgage holder. 
On September 6, 2006, Mr. Wardle allegedly gave the Plaintiffs several documents 
including the Revised Conservation Easement Agreement. Mr. Minnick then proceeded to sign 
the Agreement, which was recorded on September 7, 2006. No subordination had been prepared 
or recorded prior to the recording of the Revised Conservation Easement Agreement. 
In reliance on the grant of the easement, Minnick claimed hundreds of thousands of 
dollars in charitable deductions and tax refunds in the years 2006-2008 (utilizing carryover 
provisions). On June 20, 2008, the IRS sent the Plaintiffs a letter stating that their 2006 tax return 
had been selected for examination. The letter stated that the examination would primarily be 
focused on their claimed charitable contribution of the conservation easement. On June 1, 2009, 
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the Plaintiffs retained Tim Tarter to help them respond to questions that the IRS had raised 
concerning the charitable deduction. On July 8, 2009, the IRS notified the Plaintiffs that their 
2006-2008 charitable deductions were disallowed. In September 17, 2009, the IRS sent the 
Plaintiffs a notice of a deficiency in the amount of $256,455.60. The Plaintiffs then filed a 
petition in Tax Court in December, 2009. 
On June 14, 2011, the IRS requested documentation from the Plaintiffs showing why 
their grant of the conservation easement qualified as a charitable contribution. Plaintiffs contend 
that in the process of gathering these documents, they discovered that the mortgage on the 
property had not been subordinated to the easement. On September 12, 2011, the holder of the 
mortgage agreed to subordinate. Despite this subordination, the IRS filed a motion to amend its 
Answer in Tax Court to add an argument that the deduction should not be allowed because the 
subordination was not obtained before the grant of the easement. On January 5, 2012, the IRS 
was granted leave to amend. 
When the Plaintiffs filed their Complaint on June 7, 2012, their petition to challenge the 
disallowance of the tax deduction remained unadjudicated. However, the Plaintiffs allege that the 
failure to obtain the subordination first will most likely cause their petition to fail. 
The Defendants filed their Answer on January 14, 2013, after the tax court issued a 
decision on the Plaintiffs' petition. In the Answer, the Defendants deny that Mrs. Minnick was a 
client, admit that there was no retainer or written agreement for the legal services they provided, 
and admit that the Plaintiffs never approached them about the tax implications of the 
conservation easement. Defendants also admit that Mr. Wardle recorded the subordination in 
September, 2011. Defendants deny that they committed legal malpractice. The Answer also 
asserted several affirmative defenses including the statute oflimitations. 
MEMORANDUM DECISION AND ORDER- PAGE 3 
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On August 8, 2013, the Defendants filed their Motion for Summary Judgment in which 
they argued that the Plaintiffs' claims were time-barred. On August 16, 2013, the Plaintiffs filed 
their Motion for Partial Summary Judgment in which they argued that four of the Defendants' 
affirmative defenses, including the statute of limitations, failed as a matter of law. 
MOTIONS FOR SUMMARY JUDGMENT 
Since the statute of limitations is potentially dispositive of all claims asserted against the 
Defendants, the Defendants' Motion for Summary Judgment must be addressed first. For the 
reasons stated herein, the Court finds that Plaintiffs' claims against Defendants are untimely. The 
Court therefore GRANTS Defendants' Motion for Summary Judgment on this basis, rendering 
the Plaintiffs' Motion for Partial Summary Judgment moot. 
LEGAL STANDARD 
Under Idaho Rule of Civil Procedure 56( c ), summary judgment is "rendered forthwith if 
the pleadings, depositions, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law." See also First Sec. Bank of Idaho, N.A. v. Murphy, 131 Idaho 787, 
790 (1998). Idaho Rule of Civil Procedure 56( e) provides that an adverse party may not simply 
rely upon mere allegations in the pleadings, but must set forth in affidavits specific facts showing 
there is a genuine issue for trial. See Rhodehouse v. Stutts, 125 Idaho 208, 211 (1994). The 
affidavits either supporting or opposing the motion must set forth facts that would be admissible 
in evidence and show that the affiant is competent to testify. Id. 
To withstand a motiqn for summary judgment, the non-moving party's case must be 
anchored in something more than speculation; a mere scintilla of evidence is not enough to 
26 MEMORANDUM DECISION AND ORDER- PAGE 4 
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create a genuine issue. Zimmerman v. Volkswagen of America, Inc., 128 Idaho 851, 854 (1996). 
Generally, liberal construction of the facts in favor of the non-moving party requires the court to 
draw all reasonable factual inferences in favor of the non-moving party. See Williams v. Blakley, 
114 Idaho 323, 324-25 (1988). If reasonable people could reach different conclusions or draw 
conflicting inferences from the evidence, the motion should be denied. Friel v. Boise City 
Housing Authority, 126 Idaho 484, 486 (1994). 
STATUTE OF LIMITATIONS 
An action for professional malpractice must be commenced within two years after the 
cause of action accrues. Idaho Code § 5-219(4). The cause of action accrues as soon as the 
Plaintiff suffers some damage that is objectively ascertainable. See e.g. Stuard v. Jorgenson, 150 
Idaho 701 (2011). Whether the Plaintiff has suffered objectively ascertainable damage on a given 
date does not depend on his awareness of such damage "because such dependence would 
effectively create a discovery rule which the legislature has expressly rejected." Id. at 704. 
DISCUSSION 
In their respective discussions of the applicable law, both parties discussed Elliott v. 
Parsons, a legal malpractice case stemming from the negligent preparation of income tax returns. 
128 Idaho 723 (1996). In Elliott, the plaintiffs alleged that their attorney was supposed to 
structure certain transactions as installment sales to defer their tax liability. Id. at 724. The 
plaintiffs filed their 1982 tax return believing that the transactions qualified for this preferential 
treatment. After auditing the return, the IRS concluded that the transactions did not qualify as 
installment sales, and that their tax liability could not be deferred. The IRS then notified the 
plaintiffs that they owed additional taxes and penalties for 1982. The plaintiffs then retained a tax 
26 MEMORANDUM DECISION AND ORDER- PAGE 5 
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attorney who represented them in the administrative appeal process. The IRS then sent the 
plaintiffs a notice of deficiency. The plaintiffs then filed a petition in U.S. Tax Court. Just before 
trial, the plaintiffs reached a settlement with the IRS. Based on that settlement, the IRS issued an 
assessment against the plaintiffs in November 1992 for unpaid taxes and interest. 
The Elliotts filed suit in March 1993, alleging that Parsons' negligent structuring and 
drafting of the transactions caused them to not qualify as installment sales. The district court 
granted summary judgment on grounds that the Elliotts had incurred "some damage" for statute 
of limitations purposes in February 1986, when they received the 30-day letter. The Idaho 
Supreme Court affirmed, but held instead that the Elliotts incurred some damage when they 
retained a tax attorney (which also occurred in February 1986) to help them resolve their dispute 
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with the IRS. 
Defendants argue that the Supreme Court's holding Elliott resolves the instant matter in 
their favor. Assuming arguendo that the Plaintiffs retained Defendants to handle all matters 
related to the grant of the easement and the charitable deduction, the Plaintiffs suffered resulting 
damages in 2009 when they retained counsel to resolve their dispute with the IRS. As was the 
case in Elliott, Defendants argue that the statute of limitations began to run as soon as the 
Plaintiffs retained another attorney to assist them. 
The Plaintiffs argue that their cause of action does not stem from Defendants' general 
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failure to help them facilitate the grant of the easement and a deductible charitable contribution. 
Rather, the Plaintiffs argue that the negligence in this case was Defendants' failure to obtain the 
subordination of the mortgage before the granting of the conservation easement. Since the IRS 
did not inquire into this subordination issue until 2010, the Plaintiffs argue that they did not have 
any objective proof of damages until this date (or later). In support of their position, Plaintiffs 
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direct the Court to City of McCall v. Buxton, wherein the Supreme Court stated that "a client 
simply incurring attorney fees for the attorney who negligently represents the client in particular 
litigation will not by itself be objective proof ... of some damage." 146 Idaho 656, 661 (2009). 
Rather, there must be objective proof that the client incurred attorney fees as a result of first 
attorney's malpractice before the statute begins to run. Id. 
Since a claim for attorney malpractice pres.umes the existence of an attorney-client 
relationship with respect to a particular matter, Elliott and City of McCall direct this Court to 
compare the scope of the Defendants' representation to the events that caused the Plaintiffs to 
retain subsequent counsel. See Jordan v. Beeks, 135 Idaho 586, 590 (2001). If the Defendants 
were retained to handle all aspects of the easement grant and the corresponding charitable 
deduction, the cause of action accrued as soon as the Plaintiffs retained subsequent counsel to 
address any problem with the easement or charitable deduction. If however the Defendants were 
retained only to ensure that the mortgage would be subordinated to the easement, the cause of 
action would not accrue until the Plaintiffs incurred attorney fees to address the subordination. 
CONSTRUING ALL FACTUAL DISPUTES INF A VOR OF THE NON-MOVING PARTY, THE SCOPE OF 
REPRESENTATION IN THIS CASE WAS NOT LIMITED TO OBTAINING A SUBORDINATION OF THE 
MORTGAGE. 
The Affidavits of Geoffrey Wardle and Walter C. Minnick are in stark contrast regarding 
the scope of the Defendants' representation. Mr. Wardle states that (1) Mr. Minnick took the lead 
role in drafting the Conservation Easement; (2) Mr. Wardle's focus was to ensure that the 
Conservation Easement met local land use requirements; (3) Mr. Wardle did not review the 
Conservation Easement for tax purposes; (4) Mr. Minnick never told him that he planned to 
claim the Conservation Easement as a tax deduction; (5) Mr. Wardle did not conceive of the 
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Conservation Easement as a gift; and (6) Mr. Minnick never asked for nor received tax advice 
from Mr. Wardle or anyone else at the law firm. Affidavit of Geoffrey Wardle iii! 5-7. 
Mr. Minnick however, describes the representation in a much more open-ended fashion: 
As it related to the Showy Phlox development project, at no time during its 
representation of Plaintiffs' interests did the law firm advise either Plaintiff of any 
limitation to the scope of legal services being offered, recommended or provided 
by the firm, nor did any of the firm's attorneys advise them to seek the advice or 
assistance of other attorneys (including any ''tax attorney") relating to any aspect 
of the project including in particular relating to the conservation easement and 
charitable deduction Plaintiffs were seeking from the donation .... Neither Plaintiff 
was ever advised of any limitation on the professional skills or expertise of the 
firm's attorneys to completely satisfy any of the legal needs and concerns of the 
Plaintiffs relating to the development project. 
Affidavit of Walter C. Minnick, Exh. CC, pages 12-13 (emphasis added). See also Complaint iii! 
22-24. 
For purposes of a motion for summary judgment, the Court must resolve this factual 
dispute in the Plaintiffs' favor. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 529 (1994). 
In doing so, the Court finds that (1) without limitation, the Plaintiffs expected the Defendants to 
structure the transaction so as to allow them to claim the easement as a charitable deduction and 
(2) for the purposes of this motion, the scope of the Defendants' representation included any and 
all issues related to the recording of the easement and the related charitable deduction. 
THERE IS NO GENUINE ISSUE OF MATERIAL FACT BUT THAT THE PLAINTIFFS INCURRED ATTORNEY 
FEES IN RESPONSE TO THE ALLEGED MALPRACTICE IN 2009. 
Since (for purposes of this motion) the scope of the representation encompassed all tasks 
related to the charitable deduction, the statute of limitations began as soon as the Plaintiffs 
retained new counsel to help them resolve the charitable deduction dispute with the IRS. In this 
case, there is no dispute the Plaintiffs retained new counsel to address this issue on June 1, 2009. 
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Tim Tarter states that on this date, he was engaged by Mr. Minnick ''to assist and represent him 
and his wife relating to questions then being raised by the IRS relating to a charitable donation 
claimed on their 2006, 2007, and 2008 federal tax returns for a Conservation Easement.. .. " 
Affidavit of Tim Tarter ~ 4. One month later, the Plaintiffs received a letter from the IRS 
identifying a specific reason that the deduction had been disallowed: 
Reason for Disallowance: 
The valuation report prepared by the IRS Engineer showed no loss in value of the 
property that the conservation easement was placed on resulting in no 
contribution deduction allowed. 
Since the Plaintiffs retained new counsel to resolve their dispute with the IRS on June 1, 
2009, and since the Plaintiffs were specifically notified on July 9, 2009 why the deduction would 
be disallowed, the Court finds that the Plaintiffs incurred actual damages proximately caused by 
the Defendants' alleged malpractice no later than July 9, 2009. 
THE PLAINTIFFS' CLAIM AGAINST THE DEFENDANTS FOR LEGAL MALPRACTICE WAS TIME-
BARRED AS OF JULY 9, 2011. 
Consistent with the Idaho Supreme Court 's holdings in Elliott and City of McCall, the 
Court finds that the Plaintiffs' claims against the Defendants for legal malpractice were time-
barred as of July 9, 2011, which is two years after the Plaintiffs incurred some damage that was 
objectively ascertainable and proximately caused by the alleged malpractice. Idaho Code§ 5-219 
(4). 
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CONCLUSION 
1 
2 
Defendants' Motion for Summary Judgment is GRANTED and the Plaintiffs' Motion for 
3 
Partial Summary Judgment is therefore moot. 
4 
IT IS SO ORDERED. 
Dated this cf<.. r ~y of October 2013. 5 6 
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CERTIFICATE OF MAILING 
I, HEREBY CERTIFY that on the fl day of October, 2013 I caused a true and correct 
copy of the foregoing MEMORANDUM DECISION AND ORDER GRANTING 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT to be served by the method 
indicated below, and addressed to the following: 
(~U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Fax: 208-345-3319 
(I) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Fax: 208-342-2927 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
* * * * * 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
~~~~~~~~~~~~~~--
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' MOTION FOR AN 
) AWARD OF ATTORNEYS' FEES 
) ANDCOSTS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
* * * * * 
COME NOW Defendants, by and through their attorneys of record, Hepworth, Janis & 
Kluksdal, hereby submit this Motion for an Award of Attorneys' Fees and Costs, pursuant to Rule 
54 of the Idaho Rules of Civil Procedure and Idaho Code Section 12-120(3), following the Court's 
Memorandum Decision and Order Granting Defendants' Motion for Summary Judgment. 
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This Motion is supported by Defendants' Verified Memorandum of Attorneys' Fees and 
Costs. 
Dated this ( ~ t;ay of November, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 53 7 W. 
Bannock Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on this /f1 7bday ofNovember, 2013, he caused to be served 
a true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ · J U.S. Mail 
b(J Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ail 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
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) 
) 
) 
) 
) 
) 
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~~~~~~~~~~~~~~~ 
* * * * * 
COME NOW Defendants, by and through their attorneys of record, Hepworth, Janis & 
Kluksdal, hereby submit this Verified Memorandum of Attorneys' Fees and Costs, pursuant to Rule 
54 of the Idaho Rules of Civil Procedure, following the Court's Memorandum Decision and Order 
Granting Defendants' Motion for Summary Judgment. 
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STATEMENT OF ENTITLEMENT TO AWARD OF COSTS AND FEES 
Defendants are the prevailing party in this lawsuit and, as such, are entitled to an award of 
the costs and fees incurred for the purpose of defending this lawsuit. 
Under the Idaho Rules of Civil Procedure ("1.R.C.P."), a party is entitled to recover costs if 
they are the "prevailing party." See l.R.C.P. 54( d)(l )(A). A prevailing party is also entitled to award 
of reasonable attorneys' fees when provided for by statute or contract. See I.R.C.P. 54(e)(l). In this 
case, and as discussed more fully below, the applicable statute providing for the award of attorneys' 
fees is Idaho Code Section 12-120(3). 
Defendants submit there is no question that they are the "prevailing party" as defined by 
I.R.C.P. 54(d)(l)(B). Pursuant to the Memorandum Decision and Order Granting Defendants' 
Motion for Summary Judgment, Defendants were awarded judgment as a matter of law on all of 
Plaintiffs' claims. 
COSTS AS A MATTER OF RIGHT 
Pursuant to I.R.C.P. 54(d)(l)(C), the Defendants submit the following as their costs as a 
matter of right: 
Court Filing Fees - 54(d)(l)(C)(l) 
Filing Fee 
TOTAL 
ATTORNEYS' FEES 
$66.00 
$66.00 
Pursuant to I.R.C.P. 54(e)(l) and Idaho Code Section 12-120(3), Defendants are also entitled 
to an award of attorneys' fees. Also, as discussed more fully below, the amount of attorneys' fees 
sought is reasonable under the circumstances. 
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A. Defendants Are Entitled to an Award of Attorneys' Fees. 
Defendants are entitled to their attorneys' fees as the prevailing party under Idaho Code 
Section 12-120(3). Idaho Code Section 12-120(3) provides for attorneys' fees to a prevailing party 
"in any commercial transaction," defined as "all transactions except for personal or household 
purposes." LC. § 12-120(3). 
The Idaho Supreme Court has expressly held that attorneys' fees are recoverable in attorney 
malpractice cases so long as the plaintiffs claims are fundamentally related to a commercial 
transaction. See, Reynolds v. Trout Jones Gledhill Fuhrman, P.A., 154 Idaho 21, 26-27, 293 P.3d 
645, 650-51 (2013); Soignier v. Fletcher, 151 Idaho 322, 326, 256 P.3d 730 (2011). As stated by 
the Idaho Supreme Court in the Reynolds decision earlier this year: 
We have held that 'the prevailing party may be entitled to attorneys' 
fees under§ 12-120(3) in an action for legal malpractice so long as a 
commercial transaction occurred between the prevailing party and the 
party from whom that party seeks fees.' A commercial transaction 
includes 'all transactions except transactions for personal or 
household purposes.' Further, Idaho Code§ 12-120(3) applies where 
a 'commercial transaction is integral to the claim, and constitutes the 
basis upon which the party is attempting to recover,' and 'thus, as 
long as a commercial transaction is at the center of the lawsuit, the 
prevailing party may be entitled to attorneys' fees for claims that are 
fundamentally related to the commercial transaction yet sound in 
tort.' 
Reynolds, 154 Idaho at 650-51 (citations omitted). Further, in the Reynolds case the plaintiff had 
retained the defendant law firm "for the purpose of facilitating the purchase of real property for 
commercial purposes." The Court then unanimously held that: 
Therefore, this transaction had 'the symmetry of commercial purpose 
necessary to trigger LC. § 12-120(3). The malpractice claim was 
'fundamentally related' to this commercial transaction. 
Consequently, as the prevailing party in an action arising from a 
commercial transaction, [the defendant law firm] is entitled to 
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attorneys' fees and costs on appeal. 
Reynolds, 154 Idaho at 651 (citations omitted). 
Likewise, Plaintiffs' claims here are fundamentally related to a commercial transaction. 
Plaintiff, Walter Minnick, hired the Defendant law firm to represent him for the purpose of 
subdividing and developing the property now known as the Showy Phlox Estates. Mr. Minnick 
planned to develop this property for commercial purposes (i.e. for sale to third parties). The 
Conservation Easement at issue was drafted and recorded within the context of this commercial 
transaction. Accordingly, the commercial transaction is integral to the claim and at the center of this 
lawsuit. Thus, Defendants, as the prevailing party, are entitled to their reasonable attorneys' fees. 
B. Defendants Seek Attorneys' Fees of $62,760.00. 
The actual amount of attorneys' fees generated to date by my law firm in representing the 
Defendants in this action, as of the most recent billing cycle month, is $62, 7 60. Attached hereto as 
Exhibit "A" is a more detailed record of the actual time spent with description of the legal services 
provided on this matter, the amount of hourly time, and the corresponding charge (with redactions 
to preserve privileged or otherwise protected information). 
The attorneys' fees identified in Exhibit "A" reflect amounts actually billed by my law firm 
to the Defendants' insurer and paid by the insurer. I believe all of the professional services reflected 
in Exhibit "A" were reasonably and necessarily incurred in dealing with this case. 
C. The Amount of Attorneys' Fees Sought is Reasonable. 
Idaho Rule of Civil Procedure 54(e)(3) is the rule governing the "amount of attorneys' fees" 
to be awarded in any case. It provides a list of eleven factors the trial courts "shall consider" in 
determining the amount of attorneys' fees to be awarded to a prevailing party. 
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A trial court must "consider all eleven factors plus any other factor it deems appropriate." 
Mihalka v. Shepherd, 145 Idaho 547, 181 P.3d 473 (2008). However, the trial court "need not 
specifically address all of the factors contained in I.R.C.P. 54(e)(3) in writing, so long as the record 
clearly indicates thatthe court considered them all." Parsons v. Mutual of Enumclaw Ins. Co., 143 
Idaho 743, 747, 152 P.3d 614, 618 (2007)(quotingBoelv. Stewart Title Guar. Co., 137 Idaho 9, 16, 
43 P.23d 768, 775 (2002)). In short, the Court does not have to make a record of specific finding 
regarding each of the eleven factors listed in Rule 54(e)(3). Nonetheless, it must make a record at 
least summarily indicating the court gave consideration to all of the factors under the rule. 
With regard to the eleven factors listed in Rule 54(e)(3), it would seem likely that in any 
given case a number of the factors listed would have some direct applicability, while others will have 
only some applicability, and yet others will have no applicability at all. That would certainly be the 
case here as well. Nevertheless, and in any event, the Defendants would offer the following on each 
of the listed factors in I.R.C.P. 54(e)(3): 
A. The time and labor required. The attorneys' fees requested are exactly commensurate 
with the "time and labor required" in the defense of this case. This time and labor included both 
research and writing, as well as significant document review. 
B. The novelty and difficulty of the questions. There were many legal issues presented 
by the two summary judgment motions filed in this case. These legal issues included specific 
income tax regulations and how they apply to conservation easements, a relatively esoteric and 
specialized area of the law. These issues required significant amounts oflegal research and briefing. 
C. The skill requisite to perform the legal service properly and the experience and ability 
of the attorney in the particular field oflaw. Defendants employed two attorneys and a summer law 
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clerk to perform the legal research necessary to defend the lawsuit. All three legal professionals 
performed their functions properly and consistent with their experience and ability. 
D. The prevailing charges for like work. Defense counsel submits the hourly charges 
for the defense of this case are commensurate with the normal and usual rates charged by the law 
firm representing defendants for a number of years. These are also charges that are commensurate 
with customary and usual rates charged by lawyers practicing in Boise, Idaho, with commensurate 
levels of experience. 
E. Whether the fee is fixed or contingent. The law firm representing the Defendants was 
hired on a fixed hour fee arrangement based upon the applicable hourly rates; 
F. The time limitations imposed by the client or the circumstances of the case. The 
Defendants do not believe this is a factor worthy of much consideration here. There were no time 
limitations imposed by the client or the circumstances of the case generally. 
G. The amount involved and the results obtained. The amount involved in this case, at 
least according to the Plaintiffs, was substantial. The "results obtained" were favorable to the 
defense, since all of Plaintiffs' claims have now been dismissed as a matter of law. 
H. The undesirability of the case. The Defendants do not believe this is a factor that has 
much applicability here. 
I. The nature and length of the professional relationship with the client. The Defendants 
submit that this is likewise a factor that has little if any applicability here. 
J. Awards in similar cases. The Defendants are not certain what consideration could 
be given to this factor. Defense counsel is not aware of any attorneys' fee awards that have been 
given in what could be fairly classified as a "similar" case. Defense counsel is aware of attorneys' 
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.j 
fees being awarded in cases where the fee awards are commensurate with the amounts that were 
actually billed and paid by the client in defense of the case. That is what is in substance being 
requested here and submitted as fair and appropriate. 
K. Reasonable cost of automated legal research. Defendants do not seek reimbursement 
for their use of automated legal research tools, though they did, in fact, rely upon W estlaw quite 
extensively. 
L. Any other factor which the court deems appropriate in a particular case. The 
defendants are not aware of any "other" factor that would provide any significant contribution to the 
attorneys fees considerations here, other than those addressed above. 
CONCLUSION 
In summary, the total of the costs and fees incurred in defense ofthis lawsuit are $62,826.00. 
Defendants respectfully request that the Court award them the costs and attorneys' fees incurred in 
this matter. 
VERIFICATION 
The undersigned John J. Janis hereby verifies and confirms, to the best of my personal 
knowledge and belief, that the above listed and described costs are correct, were actually incurred 
by our law firm on behalf of the Defendants in this litigation, and that said costs are in compliance 
with Rule 54 of the Idaho Rules of Civil Procedure and its various sub-parts. 
In addition, the undersigned John J. Janis hereby verifies and confirms, to the best of my 
personal knowledge and belief, that the above calculated attorneys' fees are correct, and accurately 
reflect time spent by attorneys on behalf of Defendants in this litigation. As further verification and 
confirmation of these fees, attached as Exhibit "A" is a copy of a fee ledger generated by our firm. 
DEFENDANTS' VERIFIED MEMORANDUM OF ATTORNEYS' FEES AND COSTS - 7 
000739
This is a record kept by our law firm in the regular and ordinary course of our law firm's business. 
,,,~ 
Dated this~ day of November, 2013. 
HEPWORTH, JANIS & KLUKSDAL 
anis 
eys for Defendants · 
SUBSCRIBED and SWORN to before me this ~day ofNovember, 2013. 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 537 W. 
Bannock Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on this /d---11-Qay of November, 2013, he caused to be served 
a true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
1)(1 Hand Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Email 
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• review me· doc:ume~: prepare for aild aliand 
CalJll,.sdictluled conleranca; conterancc with plainUlfs' counseL 
52028.008 02127/2013 2,., 300.00 2..00 600.00 Telaphone calls and exchange.e-malls confer ARCH 
· re allegedly mis.slng e-rnans·rrom files; par!lnlly 
review 1-iTE&H mes. 
s202a.tio8 02128/2D13 2 A 300.00 .2..50 T':>0.00 Meal ro staius, discovery requests and lites /\!lCH 
lssues;-eicchenga foUow up e-mahs 
.-.i re.mes issues; confer·• 
52.li2li.liti!l 03/07/2013 2 A 300.00 1.50 
crgarilzlng me. 
450.00 'Confer with xcha~go e-mnlls ARCH 
review selected e-mails for possible privilege 
Issues. 
52!128.o06 roi2:tao13 2 A '300.0D 0.50 150.00 Confer Wlllt re di~covary and ElllP0Ti consu1tlllio11. ARCH 
5202lh008 03fo..S/2Q13 2 A '300,00 0.70 21 o.oo Relllaw draft of discovery reaponsflli. ARCH 
521l2R.OOB 03JZ7120t3 2 A JJ;l0.00 1.50 450.00 Canfar with re discovery responses and tax coun ARCH 
,filings:·revlew draft ol discovery responses; telephone c:all and 
exc:lumge e-mails· 
-
52.028.008 0312.9/2.013 2 A 300.00 0.50 150.00 Work on discovery responses. ARCH 
52028.008 04/0112013 . Z A 30tl;OO. 2.50 750.00 Woll; on discovery rellpcnses; meet with • confer wilh ARCH 
&& 
52028.000. 04/04/2.013 '.2 A JOO.DO 0.30 90 .OD Exchange e-mails ARCH 
Sio28:rioQ 04)16/2.013 2 ·A 300.00 1.00 300.00 Draft stall.ts report , lalephone· c:all wtth ARCH 
pfalnlifl's COl!(ISOI; partially revlaw ffie documeTllli. 
szow.ooll 64h91201~ 2 A , 300.00 0.50 150.00 ~evif!W and finalize dafense dis~very requ~ls, ARCH 
52o~a.oo~ 04/24/2013 2 A 1 ~oo.oo 0.30 90.0li Review e-maU ffOm plalllb1ls' counsel re our discovery responses: ARCH 
cortfer with 
52028.00~ 0412912013 2A 3QO,OO 1.00 300 .OD Revise/draft dalaTiad response le plalnUll's counsel re discovery ARC~I 
response concerns: confer vt11h 
52028.008 05/08/2013 2 A 300.00. 0.50 150.DO E•mall StalUs ieport. ARCfi 
5202.B.008 0512812013 2 A JOO.OD 0,80 240.00 Excllange e-nralls and telephooo call. ARCH 
.. 
confer wllh-
52028.008 0£il2B/2013 :z A 1 300.00 0.50 150.00 Conler wllh ~View-talc court artier. ARCH 
5202.8.008 07/01120t3 2 A , 300.00 0.30 90.00 Confer wl!h re l;Ummery judgnienl lssuas and ARCH 
research. 
52026.008 07/0812013 2. A 'I 300.00 1:00 300.00 Confer with meal\ltllh ; ravlew iax c:Ourt ARCH 
nungs. 
.. ----··--·--MRO Thur:dnr 111Dmu1J a:3i'wn 
----.-.....--........... --...~· --__,._.,.,..-_,,~-- ... -----·----------.. --
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Date: 11/07/2013 
Tr.int 
cn.m Ollie 
Afuimey ?,JQHW .J •• .)ANIS 
-s:?O?Jl,OQB 07/09/2Q13 
521128.0Q!! O!i/05.12013' 
5202!!.00B 
5?.lr-?.00~ 
52028.llOB 
52028.008 
52G2B.OO~ 
521l2S.OOB 
52!!28.008 
5:?028'°!JS 
Sf(l2?.QQ8 
5202lt.ooa 
-~:ooa 
~.DOii 
52028.008 
52028.008 
52028.008 
.5202ll,OQ8 
:r~llf'1f",~n1oy,~ 
D8JDB/201 s 
·oaro1/2o13 
OB/'1912613 
"09/09/2~1~ 
DS/f0/2013 
09/1112D13 
0911212013· 
09!1~013 
0!!117~()13 
0912412013 
09"125/21)t3 
'iDI01i2o13 
10/0212013 
1oro!iJio.13 
10/09rali13 
Affnrney-4 KIRA DALE PFISTERER 
52028.008 05/2oii012 
S?..ll28.oos 061i11201z 
52028.0Di! 
5202ll.DDB 
52!128,oos 
"52iiiil.!lQB 
52028.DDB 
52028'.008 
52028.000 
.52028.008 
52028.008 
52028..llOB 
52DzaDOB 
52028D08 
52028.008 
521121!.00B 
5Wa.OOB 
52028:008 
s2ll28;oos 
szilzs.ooe. 
52028.008 
s2o2a.oo& 
szti21l.Dos 
52028.008 
5202li.008 
52028.008 
52028.00S 
07116/2012 
1ruWzo12 
1oi2312012 
11/02/2Dl2 
11/05/2012 
12117/2012 
12119/2012 
01/14/2013 
IJ?..120/2013 
oi/ZS/2013 
02/2512013 
021Z7/2b13 
0212812013 
03'/01/2D13 
03J05i2n13 
03/06/2013 
03/077l!013 
03118/2013 
03/19/2013 
0312!Jl2013 
dJ/2112013 
0312212013 
. 03/2512013 
03126/2013 
0312712013 
0312812013 
MRo··-- -··----~---· 
!l 
An!/!_ Ted 
2 A f 
2. A: 1 
2A 
2 A 
2 A 
~A 
2 A 
2 A 
·+A 
2.A 
2 A 
2. A 
2 A 
2 A 
2 A 
.2 p 
.4 A 
4 A 
4A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
4 A 
30P.ll.O 
300.00 
300.00 
S00.00 
300;00 
300.0Q. 
300.00 
300.00 
300.00 
300,00 
300.00 
300.00 
:ioil:OO 
300.00 
300.00 
·300.00 
300;00 
300.00 
Billable 
200.00 
200.DO 
200.00 
200.00 
zcio.oo 
200.llll 
200.00 
ztio.oo 
200.00 
200.00 
200.ilO 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
200.00 
20ti.OO 
200.00 
200.00 
200.00 
200.00 
200.00 
Detail Fee Transaction Ale Ust 
HepwoJ1h, Jafi!S & Kluksdal, Chtd. 
0.30 
1,,50 
2.50 
1.5ll 
1.00 
i.00 
1.00 
1.00 
2.00 
t.50 
1.00 
0.30 
1.50 
2.'0Q 
4.50 
1.00 
3.00 
0.30 
0.50 
3.00 
.3.0tl 
2.00 
1.50 
0.80 
1.00 
0.40 
0.20 
0.30 
0.30 
0.80 
o.iCi 
4.DO 
4.80 
0.20 4.00 
4.00 
1.80 
2.00 
3.20 
4.80 
4.20 
S.80 
0.50 
5.30 
3.20 
1.50 
Amount 
90.00 Exchai'lge-e-mlills qp z · :restalus; 
'!50,0o cOnfer Wl!h . r~vlfNi case iii~on ~!<ii!Jle of ffniifa1JOllS 
~=:.:;:.:::·=· ::.·=-~1i;~rig!fll-~ .... ii . e:: \ll(l1hil,ng11 e-nialJs Wiii\ plalnUffs' counnet 
re niadiailon. 
300.00 conierwi111•••1. r~brief and aJrit11!Vlts lssu~s; exchl!nge-
e-n't!lll~ ~ l!iBl!il!fil)n d!lli;s ontl.med(aiar. 
6q!l.OO Exchange e-maDs·~1111~· ~····-.····-~•!!Ill• ~·~· 1:1r1s.r end iinitlii~i!s 1iiiPi;iSinl; p!alntllfs' .motion ror 
pa~ &Dnirnarr Jl!c!!ilTl!lilL 
'150.00 Confilr.Wlth ~~9=;;!.e-malfs=:,:·:::::: 
390.00 Exchange:~lis · iii 
~VJSE!. 
90.00 CQnfer wllh · . re replybriE!flssu_ei>, 
450.00 Woll\ on rep!Y l!~ef\re'summacy jtJdg111f#ll motion. . . 
eoo,oo Re'Jlriw $.diltilfs to 'a!!idavf~ res;e~ re reci:lveta)Jffity·cif attinner~ 
lees· In tm: couil.~-lelephohe c;?R.and ~aiigee·m~ .. 
. prepare IOi' tommro;v's hearirf!l. 
1 ,350.00 Review all bf!el• and a!llclavlts on cr~~ons- for .summary 
Judgment; pre~ oral.M!unienl for beiiring and al1!md h~ on 
mutUPle mofotmS; 
300.00 Tlilephan~ call and eY.change e-!llBllS will': medlalor Jo)ln Magel re 
meefing; Slllld &-m;11ls lef 
with . 
eoO.oo Meet wllh mediator John Ma119I; telephone can and axchanJI~ 
e-m1ills amler wHI! , send IHiTSH f re mealing; 
90.00 Telephone'!2ll !!ni:I exchang& e-~ns W!lh plainlllls' counsel: rev{ew 
and (!XCCIJle sUpulallon lo exl!md deadlines. 
25,'770.00 Jt;!HN J. JANJ§ 
100.00 Revievl t:aX court doeket and complainf. 
600.00 Researcn Ql.lid,pro quo.Issue am! conferwru: ie same: 
review dociinienls, including easetnelil and subdiV!Sicin c'ondllions Cf 
approval. 
BOO.DO Drali brier re conSBM!llon easement resemch. 400.00 Review caSl! law; revise memo to Ole. 
300.0d Fl!iar:ze memo·to rde. 
160.00 ·Conler wllh &. review Ada County recon!s. 
200.00 Confarwllh review iax court llllngs alld transcript. 
BO.OD Review Tax Court decision; conrerwllb same. 
4-0.00 Con!erwllh re e-man communieilliol'1Sldiscovery: re.view 
SDfll{f. 
60.DO Confer wllh re an5We1. defenses, possible experts. 
60,00 Confarwllh Pre defense stralegy and llligsfon plan in 
preparalU>n for meeting wilh opposlng counsel. · 
160.00 'telephone call to IRS at1tlmey ra tax court llilngi;: telephone-call 10 
BUI Mauk re Glim!!; review same. 
40.00 Confer with re tax. court flllngs and senec!Ullng 
coi:larence. 
800.00 Review p!llduced documents: prepar& log of Important d.Dcumenls; 
telephone call with Nsln Pclersoli re missing e-mails; telephone cnil 
Willi 
960.0D Review do.."'Ulllanls end Index; telephone call , moot 
wllh re discovery Issues.. 
. 40.00 Telephone can 5 t. fonDW-llp e-mall se meeting. 
B()(J.00 Review documents 1or p!llditcllo!r. create lndex·re samo. •· 
BOD.OD Conlinue reVlawlng e-mails for pi'.Dductliln and tfocumenl index; dmh 
note to dC!hn ;Janis ro work pmclucl matariali;.. 
320.00 Meet wtlh tlm Breuer; draft witness note for.Ille: conler wilh JOhn 
Janjs.re same; lalf!phone ain wllh :nm J;lreuerrmview arficte re 
developer's cl!iinilng !a~ deductions for conservaUon easements, 
400,00 D!llfi: lnle.riogelary resi>onseS; sent! e-mall to poleJ:ltlal experl 
640.00 Prepam di~ responses; re.view docunients re i;ame; send 
e-man to e same; send e-man ·1~ polenlia! expert. 
000 .oo Tolephone call e discovery gathering: dr.Jll 
d1111:0vary ~ponses. 
840..!JO Communicate wllh1••••f1re documenl retrieval; telephone 
cab ID 0ppo5ing counset telephone call wilh consutung axpart; begin 
drafUng discove!Y reqllBSls; 
160.00 Telephone can and !'~ngri e-man~ Wllh opposing counsel re 
Clt!Drllilon for d'ISCOllery rospotises: dr.;:ft discovez r?nses; drall 
discovery requests: communicate with - Ire doeument 
and lt-'maff retrlevaL 
100.00 Review Fann 82B3 lnstruc1Jons; edll discovery requests. 
1,060 .oo Review IDX court llUngt, lncuding tax cot.m transciipt; draft discovery 
repfies and requests. 
640.00 Finish reviewing taX court docunients: clr'all cfiscovery requests and 
respanse:s; telephone call. lo polanlinl wlln=. 
300.00 Confer wllh re discovery re~ponses; ecm and dralt same: 
Page:2 
ARCH 
AACH 
ARCH ARcH 
MOH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARC!-\ 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCH 
ARCi-1 
ARCH 
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Date; :mo11?D 1s. Detail Fee Transaction l=iie Ust 
Hepworttt, Janis & Kltl~.sda~ <;:titd. 
Page:3 
lnms It Hou~ 
Cllant Dato Ally f. Ted RDla la Bill Aml>Ulll FWI 
fl!tomay 4 ~ALE P.FJS1"ERER 
S2028.ooa ~al resea'rCh re'.eslclpµef de.fense. 1l3129120t'3 4 A 200.DO 2..50 500.QO Ora~ ~~cm~ . ARCH 
52028.008 0001/2013 4 ii, 200,DD 3.30 660.00 Rev1e..v~an9 £!i~1#y r~~m~ ARCfi 
update ~eryaiii! t.imelli!e. 
52028.QOB !14'®201~· 4 A 2QO.QO 3.BO 760.0D. Updale.~e m·C!isc;Ov~ ~~and ifi~ery.requ~ ARCH 
~~.008 .04/03/2013 4 A 200.00 0.{0 
CQmi:irWJlli r~ ~r11e. · 
1.110.po Edl!!fiscol(iliy responses, .. . ARCH 
5202ll.008 00o5/?Q1?, 4 A 200:00 D.JO BO.DO Finall%eclloCo\lliiy. cilnfer WlUl 11}5ame.. ARCH ~-Oil~ ·:.=~i 4 A 20li.oo :i.so soo.90 Review i<1f dociiriientS, · ARCH 52ll2ll;<J!J8 4A 200;00 0.50 100,QO Con~ Wl1ti .. reyiew ~re.vis& ~vel}'. AAOH 52oi!li~oos o4t2.4fiot3 4 A 200.DD D.5-0 100.00 ~e~ e.maH·fi?.fll.Blll Mauk; review out dj~vaiy'f!lSponses, ARCH 
~~Oo!I Q412$.i3 -4 A 2Dll.oil 2.80 560.00 OrafHesportse to am Mauk.'s dlSt:ov~.leller; revievidocumonts ta Af.ICH 
. sµpPl!lfillll\\'l'eSp_imsii. . . . . .. . 
S202l!.0Da 04/.26/2013 4 A 200.00 0.30 60.00 ConfervJl!b -Cc>veiy response cairespondol1C6. ARCH '52!128.oii~ 04(29/2013 4· A 20li.oi> 0.30 60.oO Rcvl~vie-mall _ . _;·c;olifer vilifi . . . . .t: reviaw ARCH 
05f!5l2018 200.tiO 
dis~a·ry e-mrut. 
S202ll.008 4· A 0.30 BO.DO Tel~JilioTte caJ1 W!lh BUI Mauk re C9.nfiden1iallty agiecinerit; cailfer ARCH 
5~.Q~ 
wl!h . i8 same. . · · 
05121/2013 4 A 200.00 4.50 900.00 ReVieW d!ScO\/ery produced; add .lo liiTiallria, i:IOQ1111en{ lrulex. ARCH 
52028.0QS 05/22P..D13 4 A 20~00 1.20 240.00 Revi~ ~irnts it!Jced on P\l; lni:iudinJI. tc?~~po_nd$nC!l mes; ARCH 
conferwllh re pol!inllal moU~ far s,ummarfl~ilgniilnl 5202!!.ooa 0512812013 4 A 200.00 D.30 BO.DO Col)fer with .. . .. . ARCH 
..... 
52G28.00B OSJ2612013 4A 200.00 1.80 ~.OD Re\ilelY ~eaich re m;ilions fo/"SllJJlmary judgment on s!atute of ARCH 
&m)\alions: quid pro quo. and wlualli:uii review disl:Overy from iax 
caimseL 
520211.008 06127/2013 4 A ·1 200.00 1.90 380.00 Res• possible mdDDllS rorslimmary judgment. Im: c6Urt nnngs. ARCH 
52028.008 06128J2il13 
and eorrei;ppndence with plaintiffs Mlll!lh:ks' taii l:otl11$el. 
4 A 1 200.00 3.00 600,CiO ~ln dNifliJlg mo!lDll for summary)udgmonl memo. ARCH 
52028.(!0B 07/01/20.13 4 A 1 200.00 4.50 900;oo Cm1llnue dfaflil'lg motlon farsurnm!lry!udgment.research$1!llute of ARCH 
S21J?..8.oos 
lfmlldUons Case$ and dran Slat\Jle :or limltli1Jon$- pofuOn ·of memo." , 
0710212013 4 A 200.00 1.20 240.00 Drafl·sls!&inenl of:fm:ts !cir mll!!~n f9r GUinitiar)'Jllljglllfll1L ARCH 
:52ii28:0oli 07/0312013 4 A 200.00 4.50 900.00 CCrilinue drafliil!I motlon for sum~ juljgm~111: feSl!iJdt!l'1! ARCH 
. 11rgtiment r!J r;tattne of ft~; etlllslalement Dft.ir;ts.' 
52026.008 07/04/20t3 4 A 200.00 1.50 300.00 ConUn!!e d~ mollon for sumffiE!i}' jtJdgma.111 re baf!kgrourid ra~; ARCl'l 
.52028.oos 2Dli.Oo 1.50 
review discovery. (Holid!!)/) · · 
07/0512013 4 A :ioo;oo .CortUnue drafling mallon for sommary JudlJlllBnl; reuieW·sta!IJle al ARCH 
52ii2s.otis Or/0512013 1.56 
ftmhaUons argument re lfming ii! ln]l,lly, researctt more case JaW. 
4 A 200.00 300.00 Conllnuedrafting mollC>ll for summary ju_d_gment review lliic aiwt ARCH 
52028:008 07/08/2013 4 A 200.00 0.80 
proceedlll.gir, e.cld background .. [¢ section re ~and liltem!il 
Revenue Code requesls. (SallJii!ay) 
160.00 Meer review taX eot1t1. ~ocumenls! edit memo. ARCH 
52o2B.DOB. o7io9/2013 4 A 2cio.oo 0.50 100.00 Review laX court nnngs and discovery. A.ROH 
52628:o68' 0711212013 4 A 200.bo 0.60 120.00 Galtietrecords for affidaVl~ review and ro\llse inollon for summary ARCH judgment,, • 
52028.008 07/15121)13 4- A 200.00 1.50 300.00 Finaltze mo lion for 6WMlBf)' judgmen~ g alher doelltl\eflls fot ARCH 
52028.008 0712912013 4 A 2mi.oo 
affidavit; confirm record cites; review appraisal 
4.00 800.DO Edtt molion for summ<iry judgment; review and revise ciUiUons lei ARCH 
re cool. . 
52028.008 0810212013 4 A 200.00 1.50 300.00 Edit summary judgmen~ memo, ARCH 
s2o21i.olio 08/04121)13 4 A 200.00 2.00 400.00 Flnallzil· moUcin far swnmaryjudgment review.accountant ARCH 
correspcmdence. {Sunday) . 
52020.006 08/0512013 4 A 200.00 3.50 700.00 .F1nallz8 memo and affidavit: co11ler wflh-" review cases ARCH 
wtth~ 
52028.008 OB/07/2013 4 A 200.00 2..50 500.00 .C!Jnlerwjlh re brief; rE!\liew brief: telephone caJl.wllh ARCH 
s2o2s.001i Oa/Oil/2013 4 A 200.00 
apposing counset; follow up re affidavit 
3.50 700.0ll Flnafl:ze briei and efridavtt: lelephone calls wl\h Court and opposing ARCH 
counsel; coriferwllh confer with 
52o28.oas 08/09121l13 4 A '200.00 Q.40 Bil.OD Revlew Minn]ck'i. tesUmony in taic court triai: fllll'affidavil ARC!'t 
52028.iioii DB119/201l 4 A 200.cio 1.20 240.DD Rsvi'aw Minnic!Cs motion for summary !udgment llllng: cocfatwith ARCH 
e opposlllon: begin outlining brlal. 
52028.008 OBl2!Jl2013 4A 200.00 1.50 300.00 Oran· oppasllion lo malian lor summary judgment; review case law ARCH 
5202&,atiB 
c;lted by piaintl!fa. 
08129/2013 4 A 200.00 1.50 300.00 R~h: d;.i!1.opposllion lo molion for sum1T111ry judgment. ARCH 
520:!&008 08/3oiio13 4 A 200.oti o.80 160.00 Draft QPposllion lo ·motion for summary judgmen~ review documents; ARCH 
research. 
s2D28.0oli De/cl3/2013 4 A 200.00 O.BO 160.00 Oran opposllion lo molion far summary judgment; research re same. ARCH 
52028.008 09/04/2013 4 A 2bli.OO 1.00 200.00 Drall opposUh:in 1o mo lion far summaJY judgment: research re same. ARCH 
ip-02aooa oeiils12013 4 A 200 •. 00 2.50 500.00 oran ra:iponsl!; resoarctf. draft ilffidaviisQ . ARCH 
.... 
52028;008 09/06/2013 4 A 200.DO 3.00 600.00 Drall response. and alfidavlls; res~rch, . ARCH 
52028.ooa 09/0712013 4 A 200.00 3.50 700.00 Dralt response; ieSaarcli re response. (SBIUJday) ARCH 
52028.DDB 09/0812013 4 A 200.00 i.20 240.00 Flnaflze draft rett~ (Sunday) ARCH 
52028.008 O!l/09121}13 4 A 200.00 2.80 560.00 Confer with l'!Sen record cites; dra1t11lfidavils: finalize ARCH 
memo: reviSY{ ple!ldlng&. 
52028.008 09t1Q/2013 4- A 200.00 1.50 300.00 RovieiV anil f'!ivis~ ~ffidavlls and flnafizyl brief; confer Wilh ... ARC.H 
re same. 
52028.008 09111/2013 4 A 200.00 0.30 GO.DO FlnarJZa affidavl!S; confer wlfh • • 1e:sam1J. ARCH 
5202ll'.D08 09/13/2013 4A 2.00.00 0,40 60.00 Roviaw iipp111l~1S; uplJ_ate brleL ARCH 
52tria.~6 09116/2013 4A 200:00 0.50 100.00 Revise drall oppo~Uion"to plaln_Ufr~· motion far summary judgmenl ARCH 
52.021!.008. 09/1712013 4A , 200.00 O.BO 160.00 fina!izli brlB!; ll!lephoiie call to Biil Mauk's office. ARCH 
Si28.008 0912312013 4 A 1 290.00 0.20 40.00 7eview cipposiUOI'J lo our motion rot' summary tudgment; conle.r'llilll ARCl-I a re focus or rapty brio!. 
5202B .• Cl0£! 0912412013 
" 
A 1 200.00 2.20 440.00 Oran reply: rese~rch condlllans io plat epprovaL ARCH 
52028.0DB 09125/2013 4 A , 200.00 0.30 60.00 Finalize reply: conferwllh ssm~; add clta!IOn. ARCH 
52028.mis 09/27/2013 4 A 1 2oo.oo 0.30 60.00 Review motions to strike; confet wllh resnme. ARCH 
52Cl28:008 1010112013 4 A 1 200.00 0.30 60.00 Coolerwllh _.re hearing. ARCH 
5l!028:008 10/0212.013 4 A 145 200.00 1.50 300.00 Non-blllable client services ~ Confer wllb - auend hearing. ARCH 
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NOV 1 8 2013 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIC OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
* * * * * 
) 
) Case No. CV OC 1210339 
) 
Plaintiffs, ) JUDGMENT OF DISMISSAL 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
~~~~~~~~~~~~~~~ 
* * * * * 
Based upon the Court's Memorandum Decision and Order Granting Defendants' Motion for 
Summary Judgment, dated October 28, 2013, IT IS HEREBY ORDERED, ADJUDGED, and 
DECREED that the above-referenced case is dismissed with prejudice. 
~ 
Dated this _1.1__ day of November, 2013. 
JUDGMENT OF DISMISSAL - 1 
~]ORIGINAL 
&r;.. 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on this / &" day ofN ovember, 2013, s/he caused to be served 
a true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. Mauk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
John J Janis 
Hepworth, Janis & Kluksdal 
537 W. Bannock St. 
P.O. Box 2582 
Boise, ID 83701-2582 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NOV 2 5 2013 
CHAJSTOPHER D. RICH, Clerk 
By JERI HEATON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~-
Case No. CV OC 1210339 
PLAINTIFFS' OBJECTION TO 
DEFENDANTS' MOTION FOR AN 
AWARD OF ATTORNEY FEES AND 
COSTS AND MEMORANDUM OF 
FEES AND COSTS 
COME NOW The Plaintiffs, by and through their undersigned counsel, William L. Mauk 
of the firm of Mauk & Burgoyne, pursuant to Rules 54(d)(6), 54(e)(3) and 54(e)(6), I.R.C.P., and 
hereby object to, and move for disallowance of Defendants' Motion for Award of Attorney Fees 
and Costs, filed and served November 12, 2013. 
These objections and the Motion for Disallowance are supported by the Memorandum 
filed contemporaneously herewith and the matters of record referenced therein . 
PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN AWARD OF ATTORNEY FEES 
AND COSTS AND MEMORANDUM OF FEES AND COSTS - 1 
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. ,, 
Pursuant to Rule 7(b), I.R.C.P., Plaintiffs seek oral argument on the Motions and, to the 
extent necessary, an evidentiary hearing. 
I 
,,~-fl-DATED thisl-tl_ day ofNovember, 2013. 
MAUK & BURGOYNE 
PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN AWARD OF ATTORNEY FEES 
AND COSTS AND MEMORANDUM OF FEES AND COSTS - 2 
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CERTIFICATE OF SERVICE 
{t.. 
I HEREBY CERTIFY that on the~ day of November, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
jolmjanis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
[ ] Hand Delivered 
[>('.! Email 
~-'"'-----
PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN AWARD OF ATTORNEY FEES 
AND COSTS AND MEMORANDUM OF FEES AND COSTS - 3 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
CHRISTOPHER D. RICH, Clerk 
By JERI HEATON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARD LE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~~
Case No. CV OC 1210339 
MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' OBJECTIONS TO 
DEFENDANTS' MOTION FOR AN 
AW ARD OF ATTORNEY FEES AND 
COSTS AND MEMORANDUM OF 
FEES AND COSTS 
INTRODUCTION 
On October 28, 2013 this Court issued its Memorandum Decision and Order Granting 
Defendants' Motion for Summary Judgment. Based on that decision, effectively dismissing 
Plaintiffs' action for legal malpractice, on November 12, 2013 Defendants filed a Motion for 
Award of Attorneys' Fees and Costs pursuant to Rule 54 I.R.C.P. and Idaho Code, Section 12-
120(3). The Motion is supported by Defendants' Verified Memorandum of Attorneys' Fees and 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
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Costs. By this Motion, Defendants seek an award of costs as a matter of right in the sum of 
$66.00 and an award of attorney fees in the sum of $62,760.00. 
This Memorandum presents Plaintiffs' objections and supports their motion for 
disallowance, pursuant to Rules 54(d)(6), 54(e)(3) and 54(e)(6), I.R.C.P. 
Plaintiffs do not contest that Defendants are the prevailing party at this juncture of the 
litigation based upon the Court's Memorandum Decision granting summary judgment and Rules 
54(d)(l)(B) and 54(e)(l), I.R.C.P. Plaintiffs also do not contest that as the prevailing party 
Defendants are entitled to costs as a matter of right, pursuant to Rule 54( d)(l )(E)(l ). Plaintiffs 
do, however, contest any award of attorneys fees to Defendants pursuant to Idaho Code, Section 
12-120(3). And, to the extent any fees are allowed, Plaintiffs object to the amount sought as 
unreasonable, pursuant to Rule 54(e)(3), I.R.C.P. 
OBJECTIONS TO ATTORNEY FEES A WARD 
A. Defendants Are Not Entitled to an Attorney Fee Award Pursuant to Idaho Code, 
Section 12-120(3) 
1. Applicable Legal Standards 
Idaho Code, Section 12-120(3) authorizes an award of "a reasonable attorney's fee to be 
set by the court" to the prevailing party "in any civil action to recover .. .in any commercial 
tranimction." The term "commercial transaction" is defined in pertinent part to include "all 
transactions except for personal. .. purposes." 
Historically, the Idaho Supreme Court held "that an action for legal malpractice is a tort 
action, and even though the underlying transaction which resulted in the malpractice was a 
'commercial transaction,' attorney fees under 12-120(3) are not authorized." Fuller v. Wolters, 
119 Idaho 415, 807 P.2d 633 (1991). See also, Rice v. Lister, 132 Idaho 897, 901, 980 P.2d 561, 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
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565 (1999) In recent years, however, the categorical rule against awarding attorney fees under 
Section 12-120(3) in tort actions eroded with series of cases. The standards which evolve from 
these cases are of utmost significance in the instant action. 
In Lettunich v. Key Bank Nat. Ass 'n, 141 Idaho 362, 368, 109 P.3d 1104, 1111 (2005), 
involving alleged bank fraud, it was held the "commercial transaction" provision of 12-120(3) 
could support a fees award, under certain circumstances. 
The critical test is whether the commercial transaction comprises 
the gravamen of the lawsuit; the commercial transaction must be 
integral to the claim and constitute a basis on which the party 
is attempting to recover. (emphasis added) 
Id., quoting Bingham v. Montane Resource Associates, 133 Idaho 420, 426, 987 P.2d 1035, 1041 
(1999) In Blimka v. My Web Wholesaler, LLC, 143 Idaho 723, 728, 152 P.3d 594, 599 (2007), 
alleging fraud and breach of warranties, a like standard was applied. 
An award of attorney fees under Idaho Code§ 12-120(3) is proper 
if 'the commercial transaction is integral to the claim, and 
constitutes the basis upon which the party is attempting to 
recover.' (citation omitted) 
In articulating this test, the Court made clear that Section 12-120(3) "neither prohibits a fee 
award for a commercial transaction that involves tortious conduct (citation omitted), nor does it 
require that there be a contract." Id. 
Shortly following Blimka, the decision in City of McCall v. Buxton, 146 Idaho 656, 660, 
201 P.3d 629, 638 (2009) specifically overruled Fuller v., Wolters and other prior legal 
malpractice cases that denied fees under 12-120(3).1 More recently in another legal malpractice 
case, Soignier v. Fletcher, 151 Idaho 322, 326, 256 P.3d 730, 734 (2011), the Supreme Court 
explained that "in some instances, the prevailing party may be entitled to attorney fees under § 
1 Because the Court in Buxton vacated the judgment and remanded the case, it did not offer any opinion on whether 
attorney fees were ultimately awardable. 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
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12-120(3) in an action for malpractice so long as a commercial transaction occurred between 
the prevailing party and the party from whom the party seeks fees." (Emphasis added) But, 
the Court held it was error for the district court to have awarded fees in that case "because there 
was no commercial transaction between them (the parties)." Id. 
The necessity of a commercial transaction between the parties to the lawsuit which forms 
the basis of the claim has been emphasized in other non-legal malpractice cases, as well. See 
Printercraft Press, Inc. v. Sunnyside Park Utilities, Inc., 153 Idaho 440, _, 283 P.3d 757, 778-
79 (2012) ("even if there are several commercial transactions that created the circumstances 
underlying the claims, none of those transactions are between the parties.") 
Following this line of decisions, Defendants' reliance upon Reynolds v. Trout Jones 
Gledhill Fuhrman, P.A., 154 Idaho 21, 293 P.3d 645 (2013) is not misplaced. However, their 
distillation of the standards that govern their request for attorney fees is overly simplistic. And 
their discussion of the controlling facts is woefully imprecise and incomplete. 
2. There Was No "Commercial Transaction" Between the Parties 
Both of the cases on which Defendants rely, Reynolds and Soignier, instruct that a 
prevailing party may be entitled to attorney fees "so long as a commercial transaction occurred 
between the prevailing party and the party from whom the party seeks fees." The only 
"commercial transaction" Defendants argue was "at the center of this lawsuit" was the hopeful, 
future sale of real property owned by Walt Minnick to third parties. (Defs Verified Memo at 4) 
As we discuss more directly below, Plaintiffs do not believe any "commercial transaction" is 
implicated by their suit. But setting that debate aside for the moment, nowhere do Defendants 
identify any commercial transaction "between the prevailing party (Defendants) and the party 
from whom the party seeks fees (Plaintiffs)." 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
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Defendants have simply ignored this legal standard because, in the absence of a 
commercial transaction between the Plaintiffs and the Defendants, they are not entitled to any 
attorney fees. 
3. The Legal Services Which Form the Basis of Plaintiffs' Malpractice Claim 
Had Nothing to Do With a Commercial Transaction 
There is no disagreement that Plaintiff Walt Minnick sought Defendants' legal services 
relating to a future enterprise that he hoped eventually would engage in the sale of real estate lots 
in a developed subdivision. It is this potential enterprise that Defendants now point to as a 
"commercial transaction," warranting an award of attorney fees. (Def. Verified Memo at 4) But, 
neither the factual realities of this case, nor the applicable law, support this conclusion. There is 
no transaction, let alone a commercial transaction, which was integral to Plaintiffs' malpractice 
claim and "at the center of this lawsuit." 
In the first place, there is a considerable difference between Plaintiffs' pursuit of 
governmental approval of land use conditions that are a necessary predicate to launching a 
hopeful commercial enterprise, and actually participating in a commercial transaction within the 
meaning of Section 12-120(3). The legal services that Defendants provided to Minnick -
particularly those that constitute the basis upon which Plaintiffs attempted to recover, see, 
Reynolds, 154 Idaho at 26 - had nothing to do with any transaction of a commercial nature. 
Any disagreement Defendants may wish to argue on this point now would be in stark contrast to 
the position taken by them on the motions for summary judgment. 
On these cross motions, Defendants were insistent that their legal services were 
exceedingly limited and narrowly defined. In the "Undisputed Facts" section of their 
memorandum in support of their summary judgment motion, they represented that 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
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Mr. Minnick contacted the Defendants from time to time with 
discrete projects and specific tasks and requests. (citation omitted) 
Mr. Minnick purposefully limited the scope of Defendants' 
involvement in these discrete tasks and often complained about the 
costs associated with their services. (citations omitted) 
(Def. Memo in Supp. at 4) Even after one of the law firm's partners purportedly warned "he 
could not perform an adequate review of the CC&R's2 'on the cheap,"' Defendants contend 
Minnick continued to hire the firm only on "discrete projects and specific tasks and requests, 
con~istently limiting the scope of the attorneys (sic) work (citation omitted)." (Id. at 5) 
In opposing Plaintiffs' partial summary judgment request, the principal lawyers who 
attended to Plaintiffs' legal need filed affidavits, further delineating the non-transaction scope of 
their legal services. Brian Ballard averred that the firm assisted "with a host of project specific 
tasks" (Ballard Aff., if 3), that Mr. Minnick would call "only when he needed and wanted legal 
assistance on a particular topic" (Id., if 7), that his "involvement dealt with real estate 
matters ... such as roadway and CCR issues" (Id., if 4) and that "Defendants' primary focus was to 
ensure that the Showy Phlox subdivision satisfied all local land use, zoning and entitlement 
requirements." (Id., if 6) Defendant Geoffrey Wardle was equally limiting regarding his 
services. He described himself as "a real estate lawyer" (Wardle Aff., if 4). He described the 
circumstance as "project-specific tasks" with Mr. Minnick "defining the scope of work." (Id., ifif 
2 & 3) Being more specific, he testified, 
(Id. at if 4) 
The services I provided in relation to the Showy Phlox subdivision 
related to ensuring the subdivision application satisfied the 
applicable local land use, zoning, and entitlement requirements 
defined by Ada County and the Ada County Highway District. 
The Conservation Easement was just one aspect of the subdivision 
entitlement process. 
2 CC&Rs refers to Covenants, Conditions and Restrictions to the property being developed. 
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To satisfy the requirements of Section 12-120(3) in accordance with the standards of the 
case law on which all parties rely, there must be some commercial transaction which is "integral 
to the (malpractice) claim, and constitutes the basis upon which the party is attempting to 
recover." Reynolds, 154 Idaho at 26; Soignier, 151 Idaho at 326; Blimka, 143 Idaho at 728 
(quoting Brower v. E.I DuPont De Nemours & Co., 117 Idaho 780, 784, 792 P.2d 345, 349 
(1990) There is no commercial transaction identifiable in this case which satisfies this standard. 
The legal services Defendants provided, by their sworn statements, were limited to assisting 
Plaintiff on land use matters, essentially obtaining approval of a land use development plat 
application from Ada County. This activity no more constitutes a commercial transaction than if 
the law firm had been negligent in obtaining a vendor license, zoning variance, roadway 
dedication or construction permit for Plaintiffs. In short, there is no basis for awarding attorney 
fees· in this case under LC.§ 12-120(3). 
4. The Conservation Easement From Which the Malpractice Suit Arises Was a 
Personal Gift Unrelated to Any Commercial Transaction 
Plaintiffs, of course, do not adopt Defendants' narrow characterization of their legal 
services, and on summary judgment particularly disputed Defendants' contention that they never 
offered tax advice. (See, PI. Memo in Response, at 2-4; Pl. Reply, at 2-3) Nonetheless, this does 
not alter the conclusion that no attorneys fees are awardable in this case. 
The essence of Plaintiffs' malpractice claim, as we have discussed at length on the 
summary judgment motions, arises from Defendants' failure to see that a Conservation 
Easement, reviewed and substantially modified by Defendants, was subordinated to the U.S. 
Bank loan on the Showy Phlox property. (See Memo in Supp. of Pl. Motion at 2-3) Specifically, 
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this placed Plaintiffs in breach of the warranty in Paragraph 11 of the Conservation Easement3 
and fundamentally impaired their ability to obtain a charitable deduction under the applicable 
provisions of the Internal Revenue Code.4 
But, none of the legal services Defendants failed to provide on the Conservation 
Easement is "fundamentally related" to a commercial transaction or even a commercial purpose. 
LC. § 12-120(3) expressly excludes transactions for personal purposes. This Conservation 
Easement was a gift from Walt Minnick personally to the Land Trust of the Treasure Valley 
without consideration. Its purpose was to secure a charitable tax deduction for the Plaintiffs 
personally. It is this charitable deduction which is at the center of this lawsuit; nothing more. 
There are no facts which place this legal malpractice dispute within the standards of Section 12-
120(3). 
B. The Attorneys' Fees Sought by Defendants are Unreasonable 
In the event the Court decides the Defendants are entitled to any attorney fees under 
Section 12-120(3), Plaintiffs object to the $62,760 sought as excessive and unreasonable. 
Reviewing the twelve factors identified in Rule 54(3)(3), I.R.C.P., Plaintiffs agree that the 
factors in subparagraphs E, F, H, I and K have no application here. The following comments are 
offered on the remaining factors. 
A. Time and Labor Required. The itemization of time and activity which 
accompanies Defendants' Memorandum may reflect defense counsel's actual charges to the 
Defendants' insurance carrier, ALPS. But, that does not establish that such activities were in all 
instances "required" or "reasonable." 
3 The Conservation Easement prepared and recorded by Defendants provided in pertinent part "that there are no 
outstanding mortgages ... that have not been expressly subordinated to the Easement." (Exh. Y at 7) 
4 See, 26 CFR Sec. l.170A-14(g)(2). 
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The first concern raised by the itemization is why over $60,000 in legal fees needed to be 
incurred in this case to reach a dismissal on the basis of a statute of limitations; a narrow issue of 
law with few factual issues. The Complaint was filed on June 7, 2012. Within days, specifically 
on June 14, 2012 and June 18, 2012, Defendants' itemization reflects that defense counsel John 
Janis billed what appears to be the better part of 6 hours on research on this issue. And between 
June 14 and July 2, 2012 defense counsel's law clerk charged an additional 16.5 hours on legal 
research and preparing a research memo regarding statute of limitations. The Answer filed on 
January 14, 2013 raised the statute of limitations under I.C. § 5-219 as Defendants' Sixth 
Affirmative Defense. On February 20, 2013 counsel for both parties conferred on a scheduling 
plan and specifically discussed submitting the statute of limitations issue to the Court before 
expending needless time and expense on discovery and pretrial motions. However, Defendants 
delayed five and one-half months seeking summary judgment unnecessarily. 
Presenting the statute of limitations defense to the Court - and issue which was 
dispositive of the entire litigation - required little discovery and limited research and drafting. 
When Defendant finally did seek summary judgment, their argument relied almost exclusively 
on one case, Elliott v. Parsons, and essentially three facts: (1) the date the Conservation 
Easement was recorded without subordination, (2) the date Plaintiffs hired tax counsel to fight 
the IR.S's disallowance of a charitable deduction and (3) the date the Complaint was filed. (See, 
Memo in Supp. of Def. Motion at 11-14) The first and third of these facts was known as of the 
date the action was filed and the second of these facts was discemable within weeks when the 
entire file in the Tax Court case was voluntarily produced to defense counsel without any formal 
discovery request. 
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Under these circumstances, most of the time and charges incurred by Defendants on 
matters unrelated to the statute of limitations defense do not appear necessary, nor a reasonable 
subject for an attorney fee award. Referring to the itemized billing which accompanies 
Defendants' motions, Plaintiffs specifically object to the following charges: 
John Janis. (1) There are numerous charges characterized as "status report" and various 
emails and conferences with people whose names have been redacted. These do not appear to be 
expenses Plaintiffs should assume. (2) All charges from 2/26/13 through 7 /9/13 appear 
unnecessary, duplicative or unrelated to the statute of limitations defense. (3) The same 
objections apply to the charges on 9/10/13, 9/16/13, 9/17/13 and 10/9/13. 
Kira Dale Pfister. (1) All charges from 2/27/13 through 5/22/13 relate only to 
discovery. (2) All charges from 8/19/13 through 9/17 /13 relate only to responding to Plaintiffs' 
summary judgment motion. (3) The charges on 10/1/13 and 10/2/13 appear to relate to the 
hearing on dispositive motions handled by Mr. Janis. (4) The meeting with the prospective 
mediator on 10/9/13 did not require two attorneys and should not have taken 3 hours in the case 
ofMr. Janis. 
Ryan Janis. As is discussed under item C, we question the legitimacy of these charges 
and the hourly rate. And, as noted above, only 16.5 hours relate to the statute of limitations 
defense. 
Plaintiffs next concern is the amount of time and activity expended on this case on 
activities that should have consumed far less attention. Putting this in context, no depositions 
were taken in this case. The parties voluntarily exchanged literally boxes of discovery 
documents and only one set of written discovery requests which produced very little more. And, 
all counsel agreed to delay depositions and the disclosure of any expert witnesses until after a 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' OBJECTION TO DEFENDANTS' MOTION FOR AN 
AW ARD OF ATTORNEY FEES AND COSTS AND MEMORANDUM OF FEES AND COSTS - 10 . 
000760
ruling on dispositive motions. In this context, it is difficult to consider over $60,000 in attorney 
fees charges as "required" or reasonable. 
Part of the explanation for the amount of attorney fees incurred is, of course, the number 
of people who billed for these services at hourly rates. This is addressed more directly under 
item C, below. 
B. Novelty and Difficulty of the Questions. The only reason cross summary 
judgment motions were filed in this case is because Defendants delayed filing an early motion on 
the statute of limitations defense. Those motions were heard on October 2, 2013, only a few 
weeks before the cut-off date under the Court's Order Setting Proceedings and Trial entered 
March I, 2013. 
The purported novelty of income tax regulations as they relate to conservation easements 
was not a matter requiring exorbitant attention or expertise in this case. In 2011, before there 
was any lawsuit, the tax lawyers at Hawley Troxell Ennis and Hawley (Hawley Troxell) became 
engaged on the subordination issue and assisted in obtaining a subordination agreement from 
U.S. Bank which was recorded on September 12, 2011. (Complaint iii! 45-46) When Hawley 
Troxell agreed to informal discovery in the first weeks of litigation, literally hundreds of pages of 
tax treatise and law journal articles from these tax lawyers were produced by defense counsel, 
suggesting that many of the tax issues in this case were known and researched by the Defendants 
well before suit was filed. 
Beyond this, on July 19, 2012 (more than a year before Defendants filed their dispositive 
motion) Plaintiffs voluntarily produced the entire records from the Tax Court case, including all 
the briefing the Minnicks' tax counsel and the IRS submitted in that case. Virtually all of the 
pertinent tax regulations and relevant case law affecting the instant litigation can be found 
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discussed and analyzed in this material. Under these circumstances, it seems very unreasonable 
for defense counsel to have devoted significant amounts of legal research and briefing on the tax 
issues. 
C. Skill, Experience and Ability of Those Providing Legal Services. Plaintiffs 
have no reason to question the competence of any of the people who provided legal services in 
this case. But, there was nothing peculiar about the litigation that demanded special skills or 
experience beyond those of a trial lawyer. Plaintiffs' primary objection is to the apparent 
duplication of effort by having two attorneys and one law clerk work on the case. We also do 
not begrudge Mr. Janis hiring his son, a law student, as a summer clerk. But, we must question 
charging the Plaintiffs $100 per hour for his work and question further whether the services of a 
law student qualify for an award of what the law describes as "attorney fees." See, Permka v. 
U.S. Transformer W., 132 Idaho 427, 431, 974 P.2d 73 (1999) (holding paralegal fees not 
awardable, prior to amendment of Rule 54( e )(1) which now provides an express exception for 
paralegal fees.) 
D. Prevailing Charges. Plaintiffs do not question the billing rates for attorneys 
applied in this case, only the duplication of their charges and the "customary and usual rate" for 
law student clerks. 
G. The Amount Involved and Result Obtained. Neither damages sought nor the 
resulting dismissal justifies the attorney fees incurred in this case, or makes Defendants' fees 
request somehow reasonable. The dismissal was on a purely legal ground, unaffected by the size 
of the case or, realistically, anything defense counsel did on the case, except to seek summary 
judgment. 
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J. Awards in Similar Cases. The attestation of defense counsel that it is "aware" of 
fee awards commensurate with the amounts actually billed to clients, does not provide any 
justification for Defendants' fee request. We suppose it may be equally said that there are cases 
where actual billed fees were denied, and probably more in this category. 
That defense counsel is unable to identify any fees award in a case similar to the instant 
action is very telling, since, to our understanding, Mr. Janis has handled a host of legal 
malpractice defense cases for ALPS. 
L. Other Appropriate Factors. When it comes to awarding attorney fees, 
efficiency and reasonableness are somewhat synonymous. Just as it is not reasonable to run up 
attorneys' fees of $9,000 in a dispute seeking to recover $2,000, see Craft Wall of Idaho, Inc. v. 
Stonebraker, 108 Idaho 704, 701 P.3d 324 (Ct.App.1985), it is unreasonable to delay bringing a 
clearly dispositive matter like a statute of limitations defense until sizeable unrelated attorneys 
fees are incurred. 
CONCLUSION 
For these and other such reasons as may appear in subsequent briefing and at hearing, 
Defendants' motion for attorney fees (but not costs) should be disallowed. To the extent 
allowed, the amount sought should be substantially reduced to an amount commensurate with 
what would have been reasonable to obtain dismissal on statute of limitations grounds . 
. 11/fh--
DATED th1s,NL_ day of November, 2013. 
MAUK & BURGOYNE 
William L. Mauk, Oft 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
-fl. 
I HEREBY CERTIFY that on theAf aay of November, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.o: Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
j ohnj anis@aol.com 
[ ] U.S. Mail 
[ ] Facsimile 
"K Hand Delivered 
[ ] Email 
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WILLIAM L. MAUK (ISB # 1825) 
MAUK & BURGOYNE 
515 South Sixth Street 
Post Office Box 1743 
Boise, Idaho 83701-1743 
Telephone: (208) 345-2654 
Facsimile: (208) 345-3319 
Attorneys for Plaintiffs 
NO.---~i;iti"""':w--'1.*}>:=11'71'.B1~·3F'-
A.M.----P.M-. --~= 
DEC D 4 2013 
CHRISTOPHER D. RICH, Clerk 
By JERI HEATON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART ) 
MINNICK, husband and wife, 
Plaintiff, 
vs .. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually, and DOES A through F, 
individually, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Defendants. ) 
~~~~~~~~~~~~~~~~·
Case No. CV OC 1210339 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENTS, HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, GEOFFREY M. WARDLE AND THE PARTIES' ATTORNEYS, JOHN J. JANIS, 
HEPWORTH JANIS & KLUKSDAL, CHTD., AND THE CLERK OF THE ABOVE-
ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellants, Walter C. Minnick and A.K. Leinhart Minnick, appeal 
against the above-named respondents to the Idaho Supreme Court from the Memorandum 
Decision and Order Granting Defendants' Motion for Summary Judgment entered in the above-
entitled action on the 281h day of October, 2013 and from the Judgment of Dismissal entered in 
the above-entitled action on the 181h day of November, 2013, Honorable Ronald J. Wilper, 
District Judge presiding. 
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.. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment and 
order described in paragraph 1 above are appealable orders under and pursuant to Rule 1 l(a)(l) 
l.A.R. 
3. A preliminary statement of the issues on appeal which the appellant then intends to 
assert in the appeal: 
a) Whether Plaintiffs' claims against the Defendants for legal malpractice are time 
barred pursuant to Idaho Code, Section 5-219(4). 
b) Whether it was appropriate to grant summary judgment against the Plaintiffs and 
dismiss the entire action on statute of limitations grounds. 
4. Has an order been entered sealing all or any portion of the record? No. 
5.(a) Is a reporter's transcript requested? Yes. 
(b) The appellant requests the preparation of the following portions of the reporter's 
transcript: Hearing on Defendants' Motion for Summary Judgment and Plaintiffs' Motion for 
Partial Summary Judgment held on October 2, 2013. 
6. The appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, l.A.R. 
Date Title of Pleading Attorney 
8/8/13 Defs' Motion for Summary Judgment Janis 
8/8/13 Notice of Hearing 10/2/13 @ 3pm Janis 
8/8/13 Memorandum in Support ofDefs' Motion for Summary Judgment Janis 
8/8/13 Affidavit of Kira Dale Pfisterer Janis 
8/16/13 Pls' Motion for Partial Summary Judgment Mauk 
8/16/13 Memorandum in Support of Pls' Motion for Partial Summary Mauk 
Judgment 
8/16/13 Affidavit of Steven Malone Mauk 
8/16/13 Affidavit of Tim M. Breuer Mauk 
8/16/13 Affidavit of William L. Mauk Mauk 
8/16/13 Affidavit of Tim Tarter Mauk 
8/16/13 Notice of Hearing 10/2/13@ 3:30pm Mauk 
9/18/13 Pls' Memorandum in Response to Defendants' Motion for Summary Mauk 
Judgment 
9/18/13 Defs' Memorandum in Opposition to Pls' Motion for Summary Janis 
Judgment 
9/18/13 Janis Affidavit in Support of Defendants' Memorandum in Opposition Janis 
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Date Title of Pleading Attorney 
9118/13 Ballard Affidavit in Support ofDefs' Memorandum in Opposition Janis 
9118113 Wardle Affidavit in Support ofDefs' Memorandum in Opposition Janis 
9125113 Plaintiffs' Reply Memorandum Mauk 
9125113 Minnick Affidavit Mauk 
9/25/13 Supplemental Affidavit of Tim Tarter Mauk 
9125113 Pis' Motion to Strike Portions of Affidavits Mauk 
9125113 Memo in Support of Pis' Motion to Strike Mauk 
9125113 Defendants' Reply Memorandum Janis 
7. I certify: 
(a) that a copy of this notice of appeal has been served on each reporter of whom a transcript has 
beei:i requested as named below at the address set out below: 
Name and address: Kasey Redlich, 200 W. Front St., Boise, ID 83702 
(b) (1) []That the clerk of the district court has been paid the estimated fee for preparation of the 
reporter's transcript. Plaintiffs' counsel has notified Kasey Redlich and is awaiting an estimate 
for the transcript. 
(2) []That the appellant is exempt from paying the estimated transcript fee because NIA 
( c) (1) [X] That the estimated fee for preparation of the clerk's record has been paid. 
(2) []That appellant is exempt from paying the estimated fee for preparation of the record 
because NIA ---~~---------------------------
(d) (1) [X] That the appellate filing fee has been paid. 
(2) []That appellant is exempt from paying the appellate filing fee because _;N"'-"-"IA-"-----
(e) That service has been made upon all parties required to be served pursuant to Rule 20. 
DATED THIS 4th day of December, 2013. 
NOTICE OF APPEAL - 3 
MAUK & BURGOYNE 
William L. Mauk, f the Firm 
Attorneys for Plain iffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 4th day of December, 2013, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
jolmjanis@aol.com 
NOTICE OF APPEAL - 4 
[X] U.S. Mail 
[ ] Facsimile 
[ ] Hand Delivered 
[ ] Email 
'---W~~L 
William LMauk 
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John J. Janis [ISB No. 3599] 
Kira Dale Pfisterer [ISB No. 6571] 
HEPWORTH, JANIS & KLUKSDAL 
537 W. Bannock Street, Ste. 200 
P.O. Box 2582 
Boise, Idaho 83701-2582 
Telephone: (208) 343-7510 
Fax No. (208) 342-2927 
E-mail: jjanis@hepworthlaw.com 
Attorneys for Defendants 
:::::= _ _,umP.Mn-t-i9~,~q"-"?!~ 
DEC O 6 2013 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
* * * * * 
) 
) Case No. CV OC 1210339 
) 
) DEFENDANTS' REPLY BRIEF TO 
) PLAINTIFFS' OBJECTION TO 
) AWARD OF ATTORNEYS' FEES 
) ANDCOSTS 
) 
) 
) 
) 
) 
) 
) 
) 
~~~~~~~~~~~~~~~ 
* * * * * 
I. INTRODUCTION 
In summary response to Defendants' Motion for an Award of Attorneys' Fees and 
Costs in this matter, the Plaintiffs first argue the Defendants are not legally entitled to recover 
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attorneys' fees under Idaho law. The Plaintiffs secondarily argue that in the event it is decided the 
defense is entitled to recovery of attorneys' fees and costs the Plaintiffs object on a number of 
grounds to the amount of fees to be awarded in this matter. Each of these will be addressed in tum. 
II. LEGAL ENTITLEMENT 
The Plaintiffs first go to some length to argue the Defendants are not legally entitled 
to recover attorneys' fees under Idaho law. This argument is belied by the position otherwise 
advanced by the Plaintiffs in this same lawsuit, in fact to the point the Plaintiffs should be judicially 
estopped from even making this legal argument. 
On this legal entitlement issue, the Plaintiffs first acknowledge the string of cases in 
which the Idaho Supreme Court announced and held that attorneys' fees are in fact awardable in 
legal malpractice cases. See, e.g., City of McCall v. Buxton, 146 Idaho 656, 201 P.3d 629 (2009); 
Soijnier v. Fletcher, 151 Idaho 352, 256 P.3d 730 (2011); Reynolds v. Trout Jones Gledhill 
Fuhrman, P.A., 154 Idaho 21, 293 P.3d 645 (2013). The Plaintiffs further acknowledge the focus 
of whether attorneys' fees are awardable in legal malpractice cases is on whether the commercial 
transaction is "integral" or is "fundamentally related" to a commercial transaction. Reynolds, 154 
Idaho at 650-51. 
But, the Plaintiffs argue "there was no commercial transaction between the parties." 
The basis of this argument focuses on the Supreme Court stating the commercial transaction in 
question must be "between the prevailing party and the party from whom that party seeks fees." On 
this basis, the Plaintiffs argue - in their words - "Plaintiffs do not believe any 'commercial 
transaction' is implicated by their suit." Plaintiffs' Brief at p. 4 ~ 2. This is the exact opposite 
position advanced and argued by the Plaintiffs at the outset of this lawsuit. In their Complaint in this 
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case, the Plaintiffs specifically allege as follows: 
There existed an attorney-client relationship between Plaintiffs and 
Defendants, contractual and commercial in nature, giving rise to legal 
duties and obligations owed by Defendants to Plaintiffs, and each of 
them, both in contract and tort. 
Plaintiffs' Complaint and Demand/or Jury Trial atp. 10, ~ 52 (emphasis added). Simply put, there 
is no way to square these two positions advanced by the Plaintiffs on the public record in this case. 
They have specifically alleged from the outset of this case that the relationship between the parties 
in this case was precisely "commercial in nature" but now argue that it is not. 
Moreover, and perhaps more directly to the point of the legal entitlement to an award 
of attorneys' fees to the prevailing party in this case, the Plaintiffs also allege in their Complaint that 
the prevailing party in this case would be entitled to an award of attorneys' fees under Idaho law. 
More specifically, the Plaintiffs separately allege: 
Plaintiffs have been required to retain legal counsel to protect and 
prosecute their interests, and have incurred, and in the future will 
incur, attendant costs and attorneys' fees which Plaintiffs are entitled 
to recover by law, including, but not limited to, Rule 54, I.R.C.P., 
Idaho Code Sections 12-120(3) 12-121 and 12-123, and all other 
statutes, rules and principles of common law giving this Court 
authority to award such costs and fees. 
Plaintiffs' Complaint and Demand for Jury Trial at pp. 11-12, ~ 60 (emphasis added). Again, this 
could not be more inconsistent with the argument now being advanced by the Plaintiffs on this 
motion, where the Plaintiff now goes to the length of arguing: "There are no facts which place this 
legal malpractice dispute within the standards of Section 12-120(3)." From the outset, the Plaintiffs 
specifically took the position that Idaho Code§ 12-120(3) does apply to this case as a basis for an 
award of attorneys' fees to the prevailing party, but now claim "there are no facts" supporting this. 
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Clearly these two positions advanced by the Plaintiffs on the public record in this same lawsuit stand 
in direct contravention to each other. Moreover, if there was any merit to the Plaintiffs' new position 
that there are "no facts" in the lawsuit they filed which implicates I.C. §12-120(3) fees, then how 
could they justify a specific allegation in their Complaint that the facts of the case do justify 
. 
triggering the application of I.C. § 12-120(3). In short, the Plaintiffs should be judicially estopped 
from advancing a legal position now that is the exact opposite of the position they previously 
advanced in their pleadings in this same case as a matter of law. 
Secondarily, and in any event, there should actually be no serious question here that 
the "gravamen" of the transaction between the parties in this case arises and otherwise focuses on 
a commercial transaction. There is no dispute in this case that the Plaintiffs hired the Defendant 
attorneys to perform legal services in connection with a real estate transaction relating to real 
property owned by the Plaintiff Walter Minnick, which Mr. Minnick wanted to subdivide and make 
a profit. The Idaho Supreme Court has specifically defined a commercial transaction as including 
"all transactions except transactions for personal or household services." See, e.g., Reynolds, 154 
Idaho at 650. There is simply no reasonable way to characterize what the Plaintiffs were hiring the 
Defendants for, was anything other than a commercial transaction. Obviously, the Plaintiffs 
contracted with the Defendants to provide professional services in connection with real estate 
activity for which the Plaintiffs hoped to profit in the future. This is virtually the definition of a 
commercial transaction. 
On this point, the facts of this case are materially identical to the facts in the 
Reynolds case. There, the defendant lawyers were sued after being hired by the plaintiff to prepare 
a real estate agreement. Reynolds, 154 Idaho at 64 7. The plaintiff alleged the defendant committed 
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malpractice in the preparation and drafting of that real estate agreement which resulted in money 
damages. Id. Here, the Plaintiffs claimed the Defendants negligently drafted documents in 
connection with real estate which resulted in the Plaintiffs suffering money damages. There is 
simply no meaningful factual distinction for purposes of determining whether this is or is not a 
commercial transaction. As stated by the unanimous Idaho Supreme Court in Reynolds: 
Reynolds retained Trout Jones for the purpose of facilitating the 
purchase of real property for commercial purposes. Likewise, Trout 
Jones entered into the relationship for commercial, not altruistic, 
purposes. Therefore, this transaction had 'the symmetry of 
commercial purpose necessary to trigger LC. §12-120(3).' The 
malpractice claim was 'fundamentally related' to this commercial 
transaction. 
Reynolds, 154 Idaho at 651. On that basis, the Idaho Supreme Court unanimously upheld an award 
of attorneys' fees to the defendant law firm in that case. Id The situation presented in this case is 
not in any meaningful way different from the factual situation presented in Reynolds, and the same 
result ordered by a unanimous Idaho Supreme Court should apply here as well. 
III. THE AMOUNT OF ATTORNEYS' FEES 
The Plaintiffs next acknowledge the prospect that attorneys' fees may be awarded in 
this case and objects to the amounts claimed by the Plaintiffs in several respects. Here again, 
counsel for the parties do not disagree on the legal standards that apply to this issue, including the 
fact that how much to award in attorneys' fees to a prevailing party under Rule 54 is entirely 
discretionary with the Court. See, e.g., Zimmerman v. Volkswagen of America, Inc., 128 Idaho 851, 
920 P.2d 67 (1996); Luce v. Marble, 142 Idaho 264, 127 P.3d 167 (2005). It is also well established 
that whatever the trial court awards in the amount of attorneys' fees will not be overturned absent 
a showing of an abuse of the court's discretion. See, e.g., Durrant v. Christensen, 117 Idaho 70, 785 
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p .2d 634 (1990). 
The defense has provided the Court and the Plaintiffs with the requisite information 
and records relating to what attorneys' fees were actually charged and paid in this case by or on 
behalf of the Defendants. In other words, $62,826 were in fact the total costs and fees actually 
incurred in defense of this lawsuit and were actually paid by or on behalf of the client. Given this 
fact, and the fact that the amount to be awarded as attorneys' fees is entirely discretionary with the 
Court, the defense will largely rest on that, and accept whatever discretion is exercised by the Court 
and otherwise just respond to a few points raised by the Plaintiffs. 
A. The Time and Labor Required. 
One of the big picture points raised by the Plaintiffs is to the effect that this case was 
eventually decided on a single issue motion for summary judgmeQ.t. As such, Plaintiffs argue over 
$60,000 in fees and costs is not "reasonable." However, the Defendants believe this either 
oversimplifies the point, or misses it altogether. First, when this case first presented itself via the 
lawsuit filed by the Plaintiffs, there was a substantial number of factual and legal issues raised by 
the case, and there were voluminous documents that had to be reviewed, organized, and otherwise 
dealt with. It is not that obvious that this case could easily be won on a summary judgment/statute 
oflimitations issue. Certainly, any lawyer assigned to the defense of this case could not bank on that 
motion being granted and ignore all the other issues and facts that needed to be developed or 
otherwise dealt with, to prepare for a possible trial. Second, the defense is not aware of any law that 
would support the proposition that a trial court's exercise of discretion in deciding the amount of 
attorneys' fees would be based on saying some motion should have been filed much earlier in the 
case than it was and that counsel representing the party should have otherwise ignored all the other 
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issues, facts, and everything else involved with the case. As stated above, the defense will accept 
whatever the Court in its discretion rules represents a "reasonable" amount of attorneys' fees, but 
the defense believes it would be entirely unreasonable, unfair, and legally inappropriate to limit the 
fees to be awarded here only to what was actually associated with the motion for summary judgment 
by the Defendants. Clearly, the defense had to deal with the Plaintiffs' motion for summary 
judgment, plus all the other myriad of documents, facts, issues and everything else associated with 
the case. 
B. Novelty and Difficulty of Questions Raised by the Case. 
Another point raised by the defense suggests there was very little difficulty to the 
questions or legal issues raised in this case. It may be easy at this point to look back and say the 
issues should have been limited to the summary judgment on the statute oflimitations issue, given 
that we now have the Court's ruling on this subject. But, that was never the sole issue presented by 
the case. There were a myriad of legal issues raised by the Plaintiffs' claims in this case, and some 
of them were extremely complicated. In fact, the central issues in this case all surrounded the legal 
validity of a conservation easement, and what does or not qualify in the way of income tax 
requirements for a charitable deduction. That presents a host of very complicated legal issues. 
While the Plaintiffs of course now wants to focus only on the requirement that all mortgages or liens 
be subordinated before the conservation easement is granted, that was not the only issue relating to 
whether the Plaintiffs would have qualified for a charitable deduction one way or the other. On the 
contrary, the Defendants have always believed, and still do, the Plaintiffs would never have qualified 
for the charitable deduction for reasons completely unrelated to the subordination of the lien issue. 
That involves analysis of real estate zoning issues, local land use procedures for subdividing 
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property, and various federal income tax requirement issues such as the actual fair market value of 
the property being donated, the so-called "quid pro quo" issue, and various other aspects of the 
federal taxing scheme applicable to conservation easements and charitable deductions. All of this 
involved highly specialized legal analysis that is very difficult to understand, and is not that 
commonly understood. 
In short, the Defendants believe it is a big oversimplification to say there was no real 
novel or difficult legal questions presented in this case. In fact, the Defendants believe and submit 
the exact opposite is true. 
Along these same lines, the Plaintiffs point out that the initial production by the 
defense of the attempted entirety of their files by informal discovery at the onset of this case included 
"literally hundreds of pages of taxes treaties and law journal articles from these tax lawyers were 
produced by defense counsel, suggesting that many of the tax issues in this case were known and 
researched by the Defendants well before suit was filed." Here again, that misses the point. Because 
there was someone at the Defendants' large law firm that had some familiarity or had done some 
research with some of the tax issues presented in this case does not mean defense counsel assigned 
to actually defend the case could completely forego getting up to speed about these issues. Again, 
the opposite is true. Perhaps some time is saved to assigned defense counsel to the research on the 
myriad of tax issues by having hard copies available, but it is frankly not much. More to the point, 
it still means that assigned litigation defense counsel has to review and get familiar with it. 
It may also be noteworthy for the Court in considering the amount of time that was 
necessary to deal with the facts and issues in this case to understand the defense alone produced at 
least 6,000 pages of discovery, almost all of it informally. From the outset, the defense agreed to 
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produce their files without raising a single objection. After the initial production of thousands of 
pages, and someone from the Plaintiffs' side had reviewed them, the Plaintiffs raised a number of 
questions about documents that could have possibly not been produced. In response, the defense 
immediately went to their technology people to scour the electronic files at the Defendants' law firm 
that had anything to do with the representation of the Plaintiffs in this matter and produced yet more 
documents. None of this includes the hundreds and hundreds of pages produced by the Plaintiffs 
themselves. Nor does it inelude the large file produced by the Givens Pursley law firm who 
represented the Land Trust of Treasure Valley, and was involved in the initial drafting of the 
conservation easement put at issue in this case. The point of all this is while the parties did agree 
to engage in informal discovery that doe§ not mean the production or review of the exchanged 
documents was quick, simple, or easy. Once again, the exact opposite is true. In fact, the mere idea 
of trying to figure out a way of organizing this gigantic set of documents was a substantial 
undertaking in and of itself, to try and figure out a way of doing it that would make sense. 
This also relates directly to the services provided by the law clerk who is the 
undersigned's son. As can be seen from the entries, much of the time dedicated by him was for the 
review and organization of the files, or the tax court filings, as well as research on the statute of 
limitation issues. He then provided summaries and recaps as to what was contained in that review 
which made dealing with this case by lead counsel substantially more expeditious and 
correspondingly less expensive for the client, yet necessary to achieve the completely necessary task 
of having these documents reviewed for privilege, organization, and the various other reasons the 
discovery documents need to be read and dealt with. Since 1999, IR.C.P. 54(e)(l) has specifically 
provided that reasonable attorneys' fees can "at the discretion of the court .. .include paralegal fees ... " 
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l R. C. P. 5 4 (e) (I). The defense submits a law student working as a summer clerkship and the charges 
associated with doing paralegal type work, at what is generally paralegal type rates, is entirely 
reasonable and appropriate. 
C. The Timing of Filing the Ultimately Dispositive Motion. 
The Plaintiffs also take exception to the timing of when the defense filed this motion 
for summary judgment regarding the statute oflimitations issue. However, the Plaintiffs basically 
did the same thing. The Plaintiffs filed their own motion directed at multiple affirmative defenses 
raised by the Defendants' answer to the Plaintiffs' complaint, which specifically included the 
affirmative defense based on the statute oflimitations. The hearing on Plaintiffs' multiple motions 
were set at the same hearing for Defendants' motion. Thus, while the Plaintiffs assert "it is 
unreasonable to delay bringing a clearly dispositive matter like a statute oflimitations defense until 
sizable unrelated attorneys' fees are incurred," the bottom line is the Plaintiffs are complaining about 
something they did themselves. Their motion directed at the statute oflimitations defense was filed 
at or about the same time as the defense motion directed at the statute of limitations defense. 
The non-prevailing party should not be given a right to dictate when the prevailing 
party should have been doing things during the litigation, and how. As a general proposition, that 
would make little or no sense. 
Finally, if the point of the Plaintiffs questioning the timing of the filing of the 
dispositive motion is to the effect much of the legal work done by the defense in this case was 
unnecessary or unreasonable, the defense would argue nothing could be further from the truth. 
Again, this case involved legal representation of a client that spanned over several years, involving 
numerous esoteric and complex legal and factual issues, and involved the exchange of literally 
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• 
thousands and thousands of documents. A review of the time spent by the defense law firm on this 
case demonstrates that all of the efforts fell into just a few categories including: (a) review and 
organization of the gigantic file; (b) other efforts to uncover and understand the basic facts of what 
happened here; ( c) research on the myriad of legal issues raised by this case; and ( d) researching, 
briefing, filing and/or arguing the dispositive motions filed by both parties in this case. All of these 
efforts can summarily be characterized as doing that which was basically necessary to get the case 
ready, or otherwise dedicated directly to dealing with the summary judgment motions. 
Again, the defense will accept whatever discretion is exercised by the Court in its 
award of reasonable attorneys' fees to be granted in this matter, but the Defendants submit that a 
bottom line result at the amount requested by the Defendants is entirely fair and appropriate. 
IV. CONCLUSION 
Based upon the foregoing, the Defendants respectfully move this Court for an order 
awarding the defense the attorneys' fees and costs requested in their Verified Memorandum filed 
November 12, 2013. 
RESPECTFULLY SUBMITTED this~ day of December, 2~13. 
HEPWORTH, JANIS & KLUKSDAL 
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CERTIFICATE OF SERVICE 
The undersigned, a resident attorney of the State of Idaho, with offices at 537 W. 
Bannock Street, Suite 200, P.O. Box 2582, Boise, Idaho 83701, and one of the attorneys for the 
Defendants in this matter, certifies that on this~ day of December, 2013, he caused to be served 
a true and correct copy of the above and foregoing by the method indicated below, and addressed to 
the following: 
William T. M'auk 
Mauk & Burgoyne 
515 South Sixth Street 
P.O. Box 1743 
Boise, ID 83701-1743 
[ ] U.S. Mail 
[ ] Hand Delivered 
[ ] Overnight Mail 
[X] Facsimile 
[X] Email 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI F 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife 
Plaintiffs, 
v. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARDLE, individually and 
DOES A through F, individually, 
Defendants. 
Case No. CV OC 2012-10339 
MEMORANDUM DECISION AND ORDER 
ON DEFENDANTS' MOTION FOR 
ATTORNEY FEES AND COSTS 
This matter comes before the Court on Defendants' Motion for Attorney Fees and Costs. 
The Court heard oral argument on December 11, 2013. William Mauk argued on behalf of the 
Plaintiffs and John Janis argued on behalf of the Defendants. At the conclusion of oral argument, 
the Court took the matter under advisement. 
BACKGROUND AND PROCEEDINGS 
The Plaintiffs filed their Complaint on June 7, 2012, asserting claims for negligence and 
professional malpractice against the Defendants, who allegedly represented the Plaintiffs in a 
real estate development project. The Plaintiffs allege that they hired the Defendants in February 
2006 to help them develop 73 acres of property near Hidden Springs into Showy Phlox Estates. 
The Plaintiffs' plan was to develop the property into seven, ten-acre residential lots. In 
conjunction with the development, the Plaintiffs planned to grant a conservation easement to the 
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., 
Land Trust of Treasure Valley (hereafter "Land Trust"), a non-profit. This grant, Plaintiffs 
hoped, would qualify as a charitable contribution for tax purposes. 
Plaintiffs allege that the Defendants knew of their plan to make this charitable 
contribution, and knew that Plaintiffs wanted their help to obtain the tax benefit. Plaintiffs allege 
that the Defendants (1) never communicated that their representation would not encompass these 
taxation matters and (2) never told the Plaintiffs to speak with someone outside Hawley Troxell 
about these tax matters. Plaintiffs specifically allege that Mr. Wardle told them that he would 
obtain assistance from other attorneys inside the firm to assist with these tax matters. 
In mid to late 2006, the Land Trust's counsel drafted a Conservation Easement 
Agreement, which was then given to Mr. Wardle, who reviewed and amended it to specifically 
address the Plaintiffs' interests. Plaintiffs allege that Wardle should have known that for the 
Plaintiffs to· obtain the tax benefit, the outstanding mortgage on the property would need to be 
subordinated to the easement. Plaintiffs allege that Wardle committed malpractice by failing to 
obtain this subordination from the mortgage holder. 
On September 6, 2006, Mr. Wardle allegedly gave the Plaintiffs several documents 
including the Revised Conservation Easement Agreement. Mr. Minnick then proceeded to sign 
the Agreement, which was recorded on September 7, 2006. No subordination had been prepared 
or recorded prior to the recording of the Revised Conservation Easement Agreement. 
In reliance on the grant of the easement, Minnick claimed hundreds of thousands of 
dollars in charitable deductions and tax refunds in the years 2006-2008 (utilizing carryover 
provisions). On June 20, 2008, the IRS sent the Plaintiffs a letter stating that their 2006 tax return 
had been selected for examination. The letter stated that the examination would primarily be 
focused on their claimed charitable contribution of the conservation easement. On June 1, 2009, 
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the Plaintiffs retained Tim Tarter to help them respond to questions that the IRS had raised 
concerning the charitable deduction. On July 8, 2009, the IRS notified the Plaintiffs that their 
2006-2008 charitable deductions were disallowed. In September 17, 2009, the IRS sent the 
Plaintiffs a notice of a deficiency in the amount of $256,455.60. The Plaintiffs then filed a 
petition in Tax Court in December, 2009. 
On June 14, 2011, the IRS requested documentation from the Plaintiffs showing why 
their grant of the conservation easement qualified as a charitable contribution. Plaintiffs contend 
that in the process of gathering these documents, they discovered that the mortgage on the 
property had not been subordinated to the easement. On September 12, 2011, the holder of the 
mortgage agreed to subordinate. Despite this subordination, the IRS filed a motion to amend its 
Answer in Tax Court to add an argument that the deduction should not be allowed because the 
subordination was not obtained before the grant of the easement. On January 5, 2012, the IRS 
was granted leave to amend. 
When the Plaintiffs filed their Complaint on June 7, 2012, their petition to challenge the 
disallowance of the tax deduction remained unadjudicated. However, the Plaintiffs allege that the 
failure to obtain the subordination first will most likely cause their petition to fail. 
The Defendants filed their Answer on January 14, 2013, after the tax court issued a 
decision on the Plaintiffs' petition. In the Answer, the Defendants deny that Mrs. Minnick was a 
client, admit that there was no retainer or written agreement for the legal services they provided, 
and admit that the Plaintiffs never approached them about the tax implications of the 
conservation easement. Defendants also admit that Mr. Wardle recorded the subordination in 
September, 2011. Defendants deny that they committed legal malpractice. The Answer also 
asserted several affirmative defenses including the statute of limitations. 
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On August 8, 2013, the Defendants filed their Motion for Summary Judgment in which 
they argued that the Plaintiffs' claims were time-hatred. On August 16, 2013, the Plaintiffs filed 
their Motion for Partial Summary Judgment in which they argued that four of the Defendants' 
affirmative defenses, including the statute of limitations, failed as a matter of law. 
The Court granted the Defendant's Motion for Summary Judgment in a written decision 
issued on October 28, 2013. The Defendants filed their Motion for Attorney Fees and Costs on 
November 12, 2013. The Plaintiffs filed their objection on November 25, 2013. 
LEGAL STANDARD 
Idaho Rule of Civil Procedure 54( d)(l )(A) provides that "costs shall be allowed as a 
matter of right to the prevailing party." The prevailing party is also entitled to recover its 
reasonable attorney fees ''when provided for by any statute or contract." IRCP 54(e)(l). In 
determining which party to an action is a prevailing party, ''the trial court shall in its sound 
discretion consider the final judgment or result of the action in relation to the relief sought by the 
respective parties." IRCP 54(d)(l)(B). 
Idaho Code § 12-120(3) states that "in any commercial transaction unless otherwise 
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to be set by the 
court .... The term 'commercial transaction' is defined to mean all transactions except 
transactions for personal or household purposes." 
Idaho appellate case law indicates that attorney fees may be awardable under this code 
section in legal malpractice actions. In Reynolds v. Trout Jones Gledhill Fuhrman, P.A., the 
Plaintiff retained the Defendant law firm to draft a real estate agreement and sue the other party 
to the agreement, Quasar, when it did not go through with the transaction and refused to return 
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the Plaintiff's earnest money. 154 Idaho 21 (2013) Quasar eventually filed bankruptcy, and 
Reynolds sued the law firm alleging that it mishandled the transaction, which caused him to lose 
his earnest money deposit. Id. at 23. 
The district court dismissed the case on summary judgment on statute of limitations 
grounds. The Supreme Court affirmed, and also determined that the law firm was entitled to 
attorney fees under a commercial transaction theory. The Court's brief analysis is instructive and 
is reproduced here: 
Reynolds retained Trout Jones for the purpose of facilitating the purchase of real 
property for commercial purposes. Likewise, Trout Jones entered into the 
relationship for commercial, not altruistic, purposes. Therefore, this transaction 
had ''the symmetry of commercial purpose necessary to trigger§ 12-120(3). The 
malpractice claim was "fundamentally related" to this commercial transaction. 
Consequently, as the prevailing party in an action arising from a commercial 
transaction, Trout Jones is entitled to attorney fees and costs on appeal. 
Id. at 27 (internal citations omitted). 
Additional case law suggests that "a contract for legal services can be a 'commercial 
transaction' as defined in the statute." Soignier v. Fletcher, 151 Idaho 322, 326 (2011). In 
Soignier v. Fletcher, for example, the Supreme Court held that no commercial transaction took 
place when an attorney was retained to draft a will. However, the Court declined to hold that a 
contract for legal services could never be a commercial transaction for purposes of§ 12-120(3). 
See id. 
Should the Court determine that the Defendant is entitled to attorney fees under § 12-
120(3), the Court will have to consider the reasonableness of the Defendant's claimed fee under 
Rule 54. When awarding attorney's fees, the trial court must consider the factors set forth in Rule 
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54(e)(3), and may consider any other factors it deems appropriate. Lettunich v. Lettunich, 145 
Idaho 746, 749 (2008). The factors enumerated in Rule 54(e)(3) are: 
(A) The time and labor required; 
(B) The novelty and difficulty of the questions 
(C) The skill requisite to perform the legal service properly and the experience 
and ability of the attorney in the particular field of law 
(D) The prevailing charges for like work 
(E) Whether the fee is fixed or contingent; 
(F) The time limitations imposed by the client or the circumstances of the case; 
(G) The amount involved and the results obtained 
(H) The undesirability of the case 
(I) The nature and length of the professional relationship with the client 
(J) Awards in similar cases 
(K) The reasonable cost of automated legal research .. ., if the court finds it was 
reasonably necessary in preparing a party's case 
(L) Any other factor the court deems appropriate in the particular case. 
While the trial court must consider all of these enumerated factors, the Rule does not require the 
Court to make specific findings in the record, and does not require the Court to demonstrate how 
it employed any of these factors in reaching an award amount. 145 Idaho at 750-51. 
As indicated in Rule 54(e)(3)(A), the attorneys' actual time and labor is relevant, but 
must also be "evaluated under a standard of reasonableness." Daisy Mfg. Co. Inc., 134 Idaho 
259, 263 (Ct. App. 2000). To that end, the Court need not "blindly accept the figures advanced 
by the attorney." Id "An attorney cannot 'spend' his time extravagantly and expect to be 
compensated by the [other side]. Hence, a court may disallow fees that were unnecessarily and 
unreasonably incurred or that were the product of attorney 'churning."' Id (internal citations 
omitted). 
The calculation of reasonable attorney fees under Rule 54 is vested in the trial court's 
sound discretion. Lettunich v. Lettunich, 145 Idaho 746, 749 (2008). A trial court acts within its 
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boundaries of its discretion and consistent with applicable legal standards, and (3) reaches its 
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ANALYSIS 
Since the Plaintiffs' claims were dismissed, the Court finds in its discretion that the 
Defendants are the prevailing party for purposes of their motion for attorney fees and costs. 
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Since the Plaintiffs do not dispute that Defendants are entitled to $66.00 in costs as a matter of 
right, the Court will accordingly GRANT the Defendants' motion for costs. 
As such, the only remaining issues before the Court are (1) whether the Defendants are 
entitled to attorney fees under Idaho Code § 12-120(3), and if so (2) the amount to be awarded. 
For the reasons set forth below, the Court finds that the Defendant is entitled to a reasonable 
attorney's fee of $50,000. 
ISSUE #1: WHETHER DEFENDANTS ARE ENTITLED TO ATTORNEY FEES UNDER§ 12-120(3) 
The Defendants argue that they are entitled to attorney fees under § 12-120(3) because 
the contract for legal representation in this case was a commercial transaction. The Defendants 
argue that like the client in Reynolds, the Minnicks retained Hawley Troxell for a commercial 
purpose: the development of property for sale at a profit. The Defendants also note that the 
Plaintiffs requested attorney fees under§ 12-120(3) when they filed their Complaint. 
The Plaintiffs argue that unlike the client in Reynolds, the Minnicks did not retain 
Hawley Troxell to assist them in a current transaction. Rather, the Plaintiffs argue that Hawley 
Troxell was retained only to help the Plaintiffs prepare for potential sale in the future. Since there 
was no immediate transaction, the Plaintiffs argue that Reynolds is distinguishable and that the 
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gravamen of this lawsuit is not a commercial transaction within the meaning of§ 12-120(3). 
Additionally, the Plaintiffs argue that Hawley Troxell was retained to help facilitate the grant of 
a conservation easement, a gift, rather than the furtherance of any commercial purpose. 
THE DEFENDANTS ARE ENTITLED TO A REASONABLE ATTORNEY'S FEE UNDER IDAHO CODE§ 12-
120(3). 
When read together, Soignier and Reynolds indicate that in determining whether there 
was a commercial transaction, the Court should look to the transaction between the parties, as 
opposed to any other transaction in which the Plaintiffs may have been involved. Applying the 
analysis set forth in Reynolds, the Court finds that the Plaintiffs retained the Defendants for a 
commercial purpose: to help them develop raw land into residential lots for sale. While the 
Plaintiffs also wanted the Defendants to help them obtain a sizeable personal tax deduction, the 
Court finds that this task was part of the larger development-related work. 
The Court does not find that this case is distinguishable from Reynolds on grounds that 
the Plaintiffs were not parties to a transaction to sell the property. The dispositive issue in this 
case is whether the legal representation was commercial in nature. Reynolds indicates that legal 
representation is commercial in nature if both parties entered into the relationship to realize a 
commercial benefit. The Court finds that this test has been satisfied here. 
Lastly, the Court agrees with the Defendants' argument that the Plaintiffs' request for 
fees under Section 12-120(3) strongly suggests that they too believed that a commercial 
transaction formed the basis of their claim for relief. 
ISSUE #2: THE AMOUNT TO BE AWARDED 
In this case, the Defendants seek $62,760.00 in attorney's fees. The Defendants argue 
that although they won a summary judgment motion on a statute of limitations theory, the case 
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did not appear that simple at the outset. As such, the claimed fee should not be reduced on 
grounds that the Defendants wasted time and money litigating and researching other issues. In 
short, Defendants argue that this was a rather complex case that required a significant amount of 
time to litigate fully. 
The Plaintiffs argue that the requested fee should be reduced substantially because the 
Defendants prevailed on a statute of limitations theory, a narrow point of law with few factual 
issues. The Plaintiffs argue that according to defense counsel's billing entries, defense counsel 
did not spend a great amount of time researching this theory. The Plaintiffs also argue that the 
fee should be reduced because (1) there are a number of charges described as status reports; (2) 
two attorneys frequently billed where one attorney would have sufficed; (3) discovery was 
straightforward and not particularly time-intensive; (4) the statute of limitations argument was 
fairly simple and could have been raised sooner; and (5) Defense counsel's son, a law student, 
billed at an extremely high rate ($100/hr). 
THE COURT AWARDS A REASONABLE ATTORNEY'S FEE OF $50,000. 
The Court does not find that the attorney fee should be reduced because defense counsel 
billed for time spent researching issues other than the statute of limitations. The Court agrees 
with the Defendants' position that this case was complex and does not agree with the Plaintiffs' 
position that the statute of limitations argument should necessarily have been asserted earlier in 
the case. However, since nearly all oflead counsel's billing entries are redacted in some fashion, 
the Court cannot fully assess how much time and labor was required in this case. Having 
considered this factor as well as all other factors listed in Rule 54( e )(3), the Court accordingly 
finds in its discretion that the Defendants are entitled to a reasonable attorney's fee of $50,000. 
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CONCLUSION 
1 
1. Defendants are awarded costs in the amount of $66.00. 
2 
3 2. Defendants are awarded reasonable attorney's fees in the amount of~50,000. 
4 
5 IT IS SO ORDERED. 
6 Dated this 0 ~f December 2013. 
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correct copy of the foregoing MEMORANDUM DECISION AND ORDER ON 
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515 South Sixth Street 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT (THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and wife, 
Plaintiffs, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
partnership, GEOFFREY M. WARDLE, 
individually and DOES A through F, 
individually, 
Defendants. 
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) 
) Case No. CV OC 1210339 
) 
) JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
------------------------------
* * * * * 
Based upon the Court's Memorandum Decision and Order on Defendants' Motion for 
Attorney Fees and Costs, dated December 30, 2013, IT IS HEREBY ORDERED, ADJUDGED, and 
DECREED that judgment is hereby entered against Plaintiffs in favor of Defendants in the amount 
of FIFTY THOUSAND AND SIXTY SIX DOLLARS ($50,066.00). 
Dated this ft.1----day of January, 2014. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA 
WALTERC. MINNICKandA.K. LIENHART ) 
MINNICK, husband and wife, ) 
Plaintiff, 
vs. 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited liability 
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Case No. CV OC 1210339 
AMENDED NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENTS, HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, GEOFFREY M. WARDLE AND THE PARTIES' ATTORNEYS, JOHN J. JANIS, 
HEPWORTH JANIS & KLUKSDAL, CHTD., AND THE CLERK OF THE ABOVE-
ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellants, Walter C. Minnick and A.K. Leinhart Minnick, appeal 
against the above-named respondents to the Idaho Supreme Court from the Memorandum 
Decision and Order Granting Defendants' Motion for Summary Judgment entered in the above-
entitled action on the 28th day of October, 2013 and from the Judgment of Dismissal entered in 
the above-entitled action on the 181h day of November, 2013, Honorable Ronald J. Wilper, 
District Judge presiding. 
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2. Appellants further appeal from the Memorandum Decision and Order on 
Defendants' Motion for Attorney Fees and Costs entered on December 30, 2013 and the 
Judgment entered on January 6, 2014. 
3. That the party has a right to appeal to the Idaho Supreme Court, and the judgments and 
orders described in paragraphs 1 and 2 above are appealable orders under and pursuant to Rule 
l l(a)(l) l.A.R. 
4. A preliminary statement of the issues on appeal which the appellant then intends to 
assert in the appeal: 
a) Whether Plaintiffs' claims against the Defendants for legal malpractice are time 
barred pursuant to Idaho Code, Section 5-219(4). 
b) Whether it was appropriate to grant summary judgment against the Plaintiffs and 
dismiss the entire action on statute of limitations grounds. 
c) Whether it was proper to award attorney fees to the Defendants pursuant to 
Idaho Code, Section 12-120(3). 
5. Has an order been entered sealing all or any portion of the record? No. 
6. (a) Is a reporter's transcript requested? Yes, on the initial Notice of Appeal. 
(b) The appellant requests the preparation of the following portions of the reporter's 
transcript: Hearing on Defendants' Motion for Summary Judgment and Plaintiffs' Motion for 
Partial Summary Judgment held on October 2, 2013. 
7. The appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, l.A.R. These documents are in 
addition to those previously requested in appellants' initial Notice of Appeal. 
Date Title of Pleading Attorney 
11112113 Defendants' Motion for an Award of Attorneys' Fees and Costs. Janis 
11112113 Defendants' Verified Memorandum of Attorneys' Fees and Costs Janis 
11125113 Plaintiffs' Objection to Defendants' Motion for an Award of Mauk 
Attorney Fees 
11125/13 Memorandum in Support of Plaintiffs Objection to Defendants' Mauk 
Motion for Attorney Fees 
12/06/13 Defendants' Reply Brief to Plaintiffs' Objection to Award of Mauk 
Attorney Fees 
12/30/13 Memorandum Decision and Order on Defendants' Motion for Mauk 
Attorney Fees and Costs 
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. 
' ' 
8. I certify: 
(a) That a copy of this Amended Notice of Appeal has been served on each reporter of whom a 
transcript has been requested as named below at the address set out below: 
Name and address: Kasey Redlich, 200 W. Front St., Boise, ID 83702 
(b) (1) [ ] That the clerk of the district court has been paid the estimated fee for preparation of the 
reporter's transcript. 
(2) [ ] That the appellant is exempt from paying the estimated transcript fee because NI A 
(c) (1) [X] That the estimated fee for preparation of the clerk's record has been paid. 
(2) [ ] That appellant is exempt from paying the estimated fee for preparation of the record 
because NIA 
--"'-"-"-""---------------------------
( d) (1) [X] That the appellate filing fee has been paid. 
(2) [ ] That appellant is exempt from paying the appellate filing fee because __,N~I A ____ _ 
(e) That service has been made upon all parties required to be served pursuant to Rule 20. 
~ 
DATED THIS '.I:!:_ day of January, 2014. 
MAUK MILLER & BURGOYNE 
~M;mn~---
Attomeys for Plaintiffs 
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' ' 
' ' I 
CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on the~day of January, 2014, I caused a true and correct 
copy of the foregoing to be served upon the following individuals in the manner indicated below. 
John J. Janis 
Hepworth Janis & Kluksdal, Chtd. 
537 W. Bannock St., Ste. 200 
P.O. Box 2582 
Boise, ID 83701-2582 
F: (208) 342-2927 
johnjanis@aol.com 
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[X] U.S. Mail 
[ ] Facsimile 
[ ] Hand Delivered 
[ ] Email 
000797
No. 
z..· tJ 
FEB 05 2014 
CHRISTOPHER 
TO: CLERK OF 
451 WEST 
By kcL D. RICH 
THE COURT IDAHO SUPREME COURT ;;':}'cGt=NcR, Cler: 
STATE STREET, BOISE, IDAHO 83702 ry 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
WALTER C. MINNICK and A.K. 
LIENHART MINNICK, husband and 
wife, 
) Supreme Court No.· 41663 
) 
) 
)Case No. CV-OC-2012-10339 
Plaintiffs-Appellants, ) 
) 
vs. ) 
) 
) 
) 
) 
) 
HAWLEY TROXELL ENNIS AND 
HAWLEY, LLP, an Idaho limited 
liability partnership, 
GEOFFREY M. WARDLE, 
individually, )NOTICE OF TRANSCRIPT LODGING 
) 
Defendants-Respondents,) 
and ) 
) 
DOES A through F, individually,) 
Defendants. 
) 
) 
~~~~~~~~~~~~~~~~) 
NOTICE OF TRANSCRIPT LODGED /J 
~eb. r 
Notice is hereby given that on January 17th 2014, I 
lodged the following trahscript(s): Hearing dated: October 
2, 2013, of 42 pages, for the above-referenced appeal with 
the District Court Clerk of the County of Ada, in the Fourth 
Judicial District. 
~· Jl/Ai ~Redlich, Date 
Certified Court Reporter 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife, 
Plaintiffs-Appellants, 
vs. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARD LE, individually, 
Defendants-Respondents, 
and 
DOES A through F, individually, 
Defendants. 
Supreme Court Case No. 41663 
CERTIFICATE OF EXHIBITS 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 5th day of February, 2014. 
CERTIFICATE OF EXHIBITS 
,,,, ........ . 
...... ''\\JDIC/Al 11'•,, 
CHRISTOPHER D. ~~ •• ••••••··· O<r'',, 
.. • '.\'.'E. •• ~ -:. Clerk of the District£:tfHrtfi• ,.. c:,'\l" •. -e,. ~ 
' : sl ~v ~ ('"") : 
W • Q e '\ G' e ~ • • • ~ o·~ • • -u•o 0 • >-. : • , ~ :E-: By ~~ :~$ 
Deputy Clerk ••• • & $ 
.... , <l'J>; •••••••• ..._<;;)'to .... . 
.. , ~(/ ~ {' .. . 
'•· IN AND rO ,, .. ~.. ,,, 
'••111111'' 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife, 
I 
Plaintiffs-Appellants, 
vs. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARDLE, individually, 
Defendants-Respondents, 
and 
DOES A through F, individually, 
Defendants. 
Supreme Court Case No. 41663 
CERTIFICATE OF SERVICE 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
WILLIAM L. MAUK JOHN J. JANIS 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
BOISE, IDAHO BOISE, IDAHO 
Date of Service: 
ft.B 0 5 'l.0\4 
~~~~~~~~-
CERTIFICATE OF SERVICE 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WALTER C. MINNICK and A.K. LIENHART 
MINNICK, husband and wife, 
Plaintiffs-Appellants, 
vs. 
HAWLEY TROXELL ENNIS AND HAWLEY, 
LLP, an Idaho limited liability partnership, 
GEOFFREY M. WARDLE, individually, 
Defendants-Respondents, 
and 
DOES A through F, individually, 
Defendants. 
Supreme Court Case No. 41663 
CERTIFICATE TO RECORD 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the 
State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 
the above-entitled cause was compiled under my direction as, and is a true and correct record of the 
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 
as well as those requested by Counsel. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
4th day of December, 2013. 
CERTIFICATE TO RECORD 
,, ......... . ,,, .. , 
CHRISTOPHER D. RIGfl ~'\\\ ;~~ICJ-1 ;•,,, 
~~~ .. . .. ~ ,, 
Clerk of the District @.!Y. •"• • •• ~-:. 
W {o ... y.~S'TATE • •• ~~ •U· G~ e...-1• - • ()•'\ • r- -- • r- --10~ :n: By ;:A. ~o : ~ : 
"" . ::.... .. Deputy Clerk ~n •.. \ .• ~ $ 
' u~ •e e• ~ ~ 
'1, (/ ••••••••• "'\:) .. . , llJr ~ ..  
'•11 AND FOR !'-\) ,,,, ,,,,,,, .... ,,,, 
